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Desarrollo  hist6rico  del  derecho  mercantil  chileno. 

Antes  de  la  <<Ordenanza  de  Bilbao*,  introducida  en  Chile  por  Real  Cedula  de 
26  de  Febrero  de  1795,  las  disposiciones  sobre  asuntos  comerciales  se  encontraban 
repartidas  en  la  Recopilacion  de  Indias,  Recopilacion  CasteUana,  Leyes  de  Partidae 
i  demas  codigos  que  rejian  para  todas  las  otras  materias. 

Independizado  Chile,  el  Gobiemo  decreto,  el  21  de  Febrero  de  1811,  «el  comer- 
cio  con  las  naciones  amigas  o  neutrales»,  i  dicto  en  1813  el  reglamento  de  «apertura 
i  fomento  del  comercio  i  navegacion». 

Hasta  la  promulgacion  del  actual  Codigo  de  Comercio,  continuo  en  vijencia 
la  Ordenanza  de  Bilbao;  pero  sufrio  modificaciones  de  importancia:  Un  decreto 
de  3  de  Diciembre  de  1822  organizo  el  Tribunal  del  Consulado;  el  28  de  Julio  de  1836 
se  dicto  la  Lei  de  Navegacion,  cuyo  objeto  era  fomentar  el  desarroUo  de  la  marina 
mercante  nacional;  i,  a  fin  de  hacer  mas  breve  la  tramitacion  de  los  juicios  ejecu- 
tivos,  se  dicto  el  decreto  con  fuerza  de  lei  de  8  de  Febrero  de  1837. 

El  primer  paso  en  la  codificacion  de  las  leyes  chilenas  lo  dio  el  Gobiemo  de 
don  Manuel  Biilnes,  en  29  de  Octubre  de  1841,  creando  ima  Junta  Revisora  del 
Proyecto  de  Codigo  Civil  presentado  a  las  Camaras  por  la  Comision  de  Lejislacion 
del  Congreso  Nacional.  Este  primer  paso  en  la  codificacion  de  las  leyes  patrias 
vino  a  dar  sus  primeros  frutos  bajo  el  Gobiemo  de  don  Manuel  Montt,  epoca  en 
la  cual  se  promulgo  el  actual  Codigo  Civil  de  Chile,  que  empezo  a  rejir  el  1.°  de 
Enero  de  1857. 

El  mismo  Presidente  Biilnes,  fundandose  en  los  vacios  i  defectos  que  presentaba 
la  Ordenanza  de  Bilbao,  nombro,  en  18  de  Diciembre  de  1846,  una  comision  encar- 
gada  de  redactar  un  Proyecto  de  Codigo  de  Comercio,  tomando  por  base  el  espanol. 
La  comision  quedo  tambien  autorizada  para  Uamar  a  su  seno  a  comerciantes  i 
jurisconsultos  que  pudieran  suministrarle  ideas  utiles.  El  plazo  para  la  confeccion 
del  Proyecto  era  de  seis  meses. 

No  obstante  el  anterior  decreto,  cinco  anos  despues,  el  3  de  JuUo  de  1851,  el 
indicado  Presidente  Bulnes  nombro  una  nueva  comision  para  que  estudiara  el 
Codigo  de  Comercio  espanol  e  indicara  al  Gobiemo  las  modificaciones  que  creyera 
oportunas  para  adaptarlo  a  las  necesidades  del  comercio  chileno. 

Los  escasos  resultados  practicos  de  las  dos  antedichas  comisiones  i  de  las  encar- 
gadas  de  la  formacion  de  un  Proyecto  de  Codigo  Civil,  orijinaron  la  lei  de  14  de 
Setiembre  de  1852,  en  virtud  de  la  cual  el  Presidente  quedo  facultado  para  rentar 
con  sueldo  equivalente  al  de  miembro  de  la  Corte  Suprema  de  Justicia  a  las  per- 
sonas  a  quienes  comisionara  para  redactar  proyectos  de  nuevos  codigos. 

Usando  de  esta  autorizacion,  el  Supremo  Gobiemo  encomendo  a  don  Gabriel 
Ocampo  la  redaccion  de  un  Proyecto  de  Codigo  de  Comercio,  el  cual  fue  promul- 
gado  como  lei  de  la  RepubUca  el  23  de  Noviembre  de  1865  i  empezo  a  rejir  el 
1.°  de  Enero  de  1867. 
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Historical  development  of  the  Chilean  mercantile  law. 

Before  the  "Ordenanza  de  Bilbao",  which  was  introduced  into  Chile  by  the 
Royal  Letters  Patent  of  26  February  1795,  the  enactments  on  commercial  matters 
were  to  be  found  distributed  between  the  Recopilacion  de  Indias,  Recopilacion 
Castellana,  Leyes  de  Partidas  and  other  Codes  which  governed  aU  other  matters  as 
well. 

On  the  independence  of  Chile,  the  Government  on  21  February  1811  decreed 
the  "commerce  with  friendly  or  neutral  nations",  and  in  1813  issued  the  Regulation 
"for  initiating  and  fostering  commerce  and  navigation". 

The  Ordenanza  de  Bilbao  continued  in  force  until  the  promulgation  of  the  present 
Code  of  Commerce ;  but  it  underwent  important  amendments :  a  decree  of  3  Decem- 
ber 1822  organized  the  Tribunal  of  the  Consulado ;  on  28  July  1836  the  Law  of  Naviga- 
tion was  passed,  the  object  whereof  was  to  encourage  the  development  of  the  National 
merchant  marine ;  and  a  decree  with  the  same  force  as  a  Law  was  pronounced  on 
8  February  1837,  in  order  to  shorten  the  proceedings  in  executive  actions. 

The  first  step  in  the  codification  of  the  Chilean  laws  was  taken  by  the  Govern- 
ment of  don  Manuel  Bulnes  on  29  October  1841  by  creating  a  Revisory  Board  for  the 
Civil  Code  BiU  presented  to  the  Chambers  by  the  Committee  of  the  National  Congress 
on  Legislation.  This  first  step  m  the  codification  of  the  laws  of  the  country  produced 
its  first  fruits  under  the  Government  of  don  Manuel  Montt,  when  the  present  Civil  Code 
of  Chile  was  published,  which  came  into  force  on  1  January  1857. 

Basing  this  action  on  the  omissions  and  defects  presented  by  the  Ordenanza 
de  Bilbao,  the  said  President  Bulnes,  on  18  December  1846,  appointed  a  committee 
entrusted  with  drafting  a  Bill  for  a  Code  of  Commerce,  based  on  the  Spanish  Code. 
The  committee  was  also  authorized  to  summon  to  its  body  both  merchants  and 
jurists  who  might  be  able  to  supply  useful  ideas.  The  time  for  drafting  the  BiU  was 
six  months. 

Notwithstanding  the  previous  decree,  the  said  President  Bulnes,  five  years 
later,  appointed  a  fresh  committee  on  3  July  1851  to  study  the  Spanish  Code  of  Com- 
merce and  point  out  to  the  Government  the  amendments  which  they  might  think 
suitable  for  adapting  it  to  the  needs  of  Chilean  commerce. 

The  scanty  practical  results  of  the  two  committees  aforesaid  and  of  those  entrust- 
ed with  drawing  up  the  Civil  Code  BiU,  originated  the  Law  of  14  September  1852, 
by  virtue  whereof  the  President  was  empowered  to  employ  persons  with  pay  equal 
to  that  of  a  member  of  the  Supreme  Court  of  Justice,  and  to  commission  them  to 
draft  BiUs  for  new  Codes. 

AvaiUng  itself  of  this  authorisation,  the  Supreme  Government  entrusted  don 
Gabriel  Ocampo  with  drafting  a  BUI  for  the  Code  of  Commerce,  which  was  pubhshed 
as  the  law  of  the  Repubhc  on  23  November  1865  and  came  into  force  on  1  January  1867. 
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Lo  mismo  que  en  el  Codigo  Civil,  ha  sido  la  lejislacion  francesa  la  gran  ins- 
piradora  de  las  disposiciones  del  Codigo  de  Comercio  chileno,  aun  cuando  no  faltan 
articulos  copiados  casi  literalmente  del  Codigo  espanol. 

Con  fecha  1.°  de  Agosto,  1.°  i  3  de  Setiembre  de  1866,  se  dictaron  los  regla- 
mentos  complementarios  de  Rejistro  de  Comercio,  Corredores  i  Casas  de  Martillo, 
respectivamente. 

lia  promulgacion  del  Codigo  de  1865  vino  a  derogar  la  lei  dictada  el  8  de  No- 
viembre  de  1854,  relativa  a  sociedades  anonimas,  i  que  en  gran  parte  quedo  in- 
corporada  en  aquel. 

El  testo  primitivo  ha  sido  complementado,  modificado  o  reformado  por  leyes 
posteriores.  Asi,  la  lei  de  23  de  Junio  de  1868  abolio  la  prision  por  deudas,  dejan- 
dola  vijente  solo  para  los  casos  de  quiebra  culpable  o  fraudulenta,  multas  sustituibles 
por  prision  i  deudas  provenientes  de  tutelas,  curatelas  o  albaceazgos. 

La  lei  de  6  de  Setiembre  de  1878  modifico  el  articulo  452,  disponiendo  que  la 
responsabilidad  del  cedente  de  aceiones  o  promesas  de  accion  de  sociedades  ano  nimas 
comprenderia  la  obUgacion  de  contribuir  al  pago  de  las  deudas  sociales  a  favor 
de  terceros,  hasta  concurrencia  de  lo  adeudado  a  la  sociedad  por  el  valor  de  las 
aceiones  trasferidas,  siempre  que  las  deudas  sociales  hubieran  sido  contraidas  antes 
de  la  publicacion  de  la  trasferencia.  Dispuso  igualmente  que  la  ya  indicada  respon- 
sabilidad del  cedente  seria  subsidiaria  a  la  del  cesionario;  que  deberia  llevarse  un 
rejistro  especial  de  las  aceiones  nominales,  mantenerlo  a  disposicion  de  los  accionistas 
en  la  oficina  principal  i  pubHcar,  junto  con  el  balance,  la  nomina  de  los  accionistas 
que  aun  no  hubieran  pagado  el  valor  integro  de  sus  aceiones  o  promesas  de  accion. 

Los  articulos  1350,  1412,  1457,  1459,  1460,  1461,  1463,  1489,  1528  i  1533  del 
testo  primitivo  fueron  reformados  por  la  lei  de  11  de  Enero  de  1879.  El  inciso  se- 
gundo  del  articulo  436  lo  fue  a  su  vez  por  la  de  12  de  Setiembre  de  1887;  los  articu- 
los 355  i  440  lo  fueron  por  la  de  31  de  Enero  de  1898;  i  la  de  19  de  Noviembre  de  1904 
reglamento  el  funcionamiento  de  las  companias  de  seguros  nacionales  i  estranjeras. 
Finalmente,  el  Codigo  de  Procedimiento  Civil,  promulgado  el  28  de  Agosto  de  1902 
i  vijente  desde  el  1.°  de  Marzo  del  siguiente  ano,  ha  venido  a  derogar,  comple- 
mentar,  modificar  o  completar  gran  numero  de  las  disposiciones  contenidas  en  el 
Libro  IV. 

Siguiendo  el  ejemplo  del  Codigo  f ranees,  el  Codigo  de  Comercio  de  Chile  regla- 
mento las  quiebras  en  su  Libro  IV.  El  Codigo  de  Procedimiento  Civil  tambien 
lo  hizo  en  el  Parrafo  III  del  Titulo  XVI  de  su  Libro  III;  i,  en  su  articulo  897,  dis- 
puso que  se  apUcarian  a  las  quiebras  las  reglas  del  concurso  civil  de  acreedores, 
en  lo  que  no  fueran  contrarias  a  las  disposiciones  del  referido  Parrafo  III  del 
Titulo  XVI. 

El  Codigo  de  Comercio  reglamenta,  en  su  Libro  II,  las  letras  de  cambio,  las 
sociedades  anonimas  i  las  colectivas  o  en  comandita  comerciales,  las  cuentas  en 
participacion,  las  Ubranzas  i  pagares  a  la  orden,  los  seguros,  las  cuentas  corrientes 
i  demas  contratos  que,  o  son  esencialmente  mercantUes,  o  sufren  modificaciones 
al  pasar  de  civUes  a  comerciales.  Pero  no  trata  de  los  cheques  en  parte  alguna  de 
sus  disposiciones;  los  que  tampoco  menciona  la  lei  de  23  de  Juho  de  1860,  por  la 
cual  se  rijen  las  instituciones  bancarias.  De  manera  que,  sobre  cheques,  no  existe 
nada  en  la  lejislacion  patria. 
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As  was  the  case  with  the  Civil  Code,  the  French  system  of  law  was  the  greatest 
inspiration  of  the  provisions  of  the  Chilean  Code  of  Commerce,  although  articles 
copied  literally  from  the  Spanish  Code  are  not  wanting. 

On  1  August  and  3  September  1866  the  supplementary  regulations  for  the 
Register  of  Commerce,  Brokers  and  Auction  Houses  were  issued. 

The  publication  of  the  Code  of  1865  repealed  the  Law  passed  on  8  November  1854 
relating  to  limited  companies,  which  for  the  most  part  was  incorporated  therein. 

The  original  text  has  been  supplemented,  modified  and  amended  by  subsequent 
Laws.  Thus  the  Law  of  23  June  1868  abohshed  imprisonment  for  debt,  leaving  it  in 
force  only  for  cases  of  culpable  or  fraudulent  bankruptcy,  for  default  in  payment 
of  fines  and  for  debts  arising  from  guardianship,  curatorship  and  executorship. 

The  Law  of  6  September  1878  amended  article  452,  and  provided  that  the  liability 
of  an  assignor  of  shares  or  scrip  in  limited  companies  should  include  the  obhgation 
to  contribute  towards  the  payment  of  the  company's  debts  in  favour  of  third  persons, 
up  to  the  amount  due  to  the  company  as  the  value  of  the  transferred  shares,  provided 
that  the  debts  were  contracted  before  the  publication  of  the  transfer.  It 
provided  also  that  the  said  UabiUty  of  the  assignor  should  be  subsidiary  to  that  of 
the  assignee;  that  a  special  register  of  nominative  shares  must  be  kept,  and  placed  at 
the  disposal  of  the  shareholders  at  the  head  office,  and  that  an  alphabetical  Ust  of 
shareholders  who  had  not  paid  up  their  shares  or  scrip  in  fuU  should  be  published 
with  the  balance  sheet. 

Articles  1360,  1412,  1457,  1459,  1460,  1461,  1463,  1489,  1528  and  1533  of  the 
original  text  were  amended  by  the  Law  of  11  January  1879.  The  second  paragraph 
of  article  436  was  Ukewise  amended  by  the  Law  of  12  September  1887;  articles  355 
and  440  by  that  of  31  January  1898;  and  the  Law  of  19  November  1904  regulated 
the  working  of  both  national  and  foreign  insurance  companies.  Finally,  the  Code 
of  Civil  Procedure,  published  on  28  August  1902  and  in  force  from  1  March  of  the 
following  year,  managed  to  repeal,  supplement,  amend  or  complete  a  great  number 
of  the  provisions  contained  in  Book  IV. 

Following  the  example  of  the  French  Code,  the  Code  of  Commerce  of  Chile 
regulated  bankruptcy  in  Book  IV.  The  Code  of  Civil  Procedure  did  the  same  in 
paragraph  III  of  Title  XVI  of  its  Book  III ;  and  by  its  article  897  it  provided  that  the 
rules  of  the  civil  meeting  of  creditors  should  apply  to  bankruptcies  so  far  as  they 
were  not  contrary  to  the  provisions  of  the  said  paragraph  III  of  Title  XVI. 

The  Code  of  Commerce  in  its  Book  II  regulates  bills  of  exchange,  hmited  com- 
panies and  commercial  unlimited  and  hmited  partnerships,  accidental  partnerships, 
drafts  and  promissory  notes  to  order,  insurance,  current  accounts  and  other  contracts 
which  are  either  essentially  mercantile  or  undergo  modifications  in  passing  from  civil 
to  commercial  contracts.  But  in  no  part  of  its  provisions  does  it  deal  with  che- 
ques; which  are  not  even  mentioned  in  the  Law  of  23  July  1860,  which  governs  bank- 
ing institutions.  So  that  there  is  nothing  about  cheques  in  the  legalisation  of  the 
country. 
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La  jurisprudencia  ha  sido  uniforme  en  el  sentido  de  declarar  que,  no  siendo 
los  cheques  documentos  a  la  orden,  no  pueden  ser  trasferidos  por  la  via  del  endoso, 
i  que  no  es  aceptable  la  costumbre  comercial  de  endosarlos,  porque  no  viene  a  supUr 
el  silencio  de  la  lei,  la  cual  es  mui  clara  i  esplicita  al  negar  el  endoso  a  los  documentos 
que  no  sean  a  la  orden.  Con  igual  uniformidad,  han  declarado  tambien  nuestros 
tribunales  que  el  jiro  de  un  cheque  no  importa  necesariamente  el  reconocimiento 
de  un  vinculo  juridico,  pues  lo  mismo  puede  ser  una  simple  comision  de  cobranza  que 
un  medio  de  solucionar  una  obhgacion.  —  C.  de  Santiago.  —  G.  de  los  T.  —  A.  1889, 
S.  2434,  P.  5,  T.  II.  —  C.  de  Id.  —  G.  de  los  T.  —  A.  1901,  S.  1754,  P.  36,  T.  II.  — 
C.  de  Id.  —  9  de  Mayo  de  1901.  —  N°  2,  A.  II,  P.  30,  R.  de  D.  i  J.  — 

En  empate  de  votos,  por  ser  la  opinion  mas  favorable  al  reo,  prevalecio  la  doc- 
trina  de  que  no  constituye  un  deUto  de  estafa  el  hecho  de  jirar  un  cheque  en  des- 
cubierto  para  pagar  la  parte  de  precio  al  contado  en  la  compra  de  un  inmueble. 
El  fundamento  alegado  fue  «que  un  cheque  de  banco,  antes  de  su  aceptacion  por 
el  hbrado,  no  es  ni  tiene  el  poder  Uberatorio  del  dinero  o  moneda  efectiva,  ni  cons- 
tituye un  signo  o  documento  que  la  reemplace  legalmente,  ni  impone  al  librador 
de  una  manera  includible  i  sancionada  la  obHgacion  de  tener  fondos  acumulados 
de  antemano  en  poder  del  Ubrado  para  que  este,  aceptando  el  encargo,  proceda 
a  su  inmediato  pago.  La  linica  diferencia  que  en  realidad  existe  ante  la  lei  cuando 
el  jirador  tiene  fondos  en  poder  del  librador  i  cuando  carece  de  ellos,  es  que  en  el 
primer  caso  el  Ubrado  debe  hacer  precisamente  el  page  que  se  le  oi'dena,  i  en  el 
segundo  dependera  de  su  voluntad  efectuarlo  o  n6>>.  —  C.  de  Valparaiso.  —  G.  de 
los  T.  —  A,  1896,  S.  5554,  P.  820,  T.  II. 
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Jurisprudence  has  been  uniform  in  the  sense  of  declarmg  that,  when  cheques 
are  not  drawn  to  order,  they  cannot  be  transferred  by  way  of  indorsement,  and  that 
the  commercial  custom  of  indorsing  them  cannot  be  admitted,  because  it  does  not 
operate  as  supplementing  the  law,  which  is  very  clear  and  expUcit  in  denying  indorse- 
ment to  documents  which  are  not  to  order.  With  like  uniformity  our  tribunals 
have  declared  that  the  negotiation  of  a  cheque  does  not  necessarily  imply  the  acknow- 
ledgment of  a  juridical  chain,  as  it  may  be  a  simple  commission  to  collect  rather  than 
the  means  of  paying  an  obligation.  —  C.  de  Santiago.  G.  de  los  T.  A.  1889,  S.  2434, 
p.  6,  T.  II. ;  C.  de  Id.  G.  de  los  T.  A.  1901,  S.  1754,  p.  36,  T.  II. ;  C.  de  Id.  9  de  Mayo 
1901.    No.  2,  A.  II,  p.  30,  R.  de  D.  i  J. 

By  equahty  of  votes,  so  that  the  opinion  was  more  favourable  to  the  accused, 
the  doctrine  prevaOed  that  the  fact  of  negotiating  an  uncovered  cheque  in  order  to 
pay  part  of  the  cash  price  of  the  purchase  of  an  immovable  did  not  constitute  a 
fraudulent  crime.  The  reason  given  was  "that  a  cheque  on  a  bank,  before  its  accept- 
ance by  the  drawee,  is  not  and  cannot  be  deUvery  of  money  or  cash,  nor  does  it 
constitute  a  symbol  or  document  which  legally  takes  the  place  thereof,  nor  does  it 
in  a  necessary  and  authorised  manner  impose  on  the  drawer  the  obligation  of  hav- 
ing funds  accumulated  beforehand  in  the  control  of  the  drawee  in  order  that  he 
may  accept  the  duty  and  proceed  to  its  immediate  payment.  The  only  difference 
which  in  reahty  exists  between  the  law  when  the  drawer  has  funds  in  the  control 
of  the  drawee  and  when  he  has  not,  is  that  in  the  first  case  the  drawee  must  punctually 
effect  the  payment  which  is  demanded  of  him,  and  in  the  second  it  wiU  depend  on 
his  will  whether  he  effects  it  or  not".  C.  de  Valparaiso.  G.  de  los  T.  A.  1896,  S.  5554, 
p.  820,  T.  II. 


c.  Official  documents. 
Ib^nez,  Maximiliano:  Revision  del  Codigo  de  Comercio.     Mem.     Paris.     1890. 
Ocampo,  Gabriel:  Proyecto  de  Codigo  de  Comercio.     Santiago.     1859  a  1864. 
Proyecto  de  Codigo  de  Comercio  presentado  al  Congreso  Nacional  por  el  Presidente  de 
la  Republica.     Santiago.     1865. 

d.  Commentaries,  Handbooks  and  Treatises. 

Pinto  Izarra,  Federico,  i  Bordali,  H.  Emiliano:  El  Codigo  de  Comercio  i  la  Jurisprudenoia 
Comercial.     Valparaiso.     1890. 

Ramirez  Montaner,  Arturo:  Introduccion  al  estudio  del  Dereoho  Mercantil.   Santiago.    1901. 
Ugarte  Zenteno,  Francisco:  Programa  del  Codigo  de  Comercio.     Santiago.     1894. 
Vidal,  Severo:  Manual  del  Comerciante  i  del  Abogado.    3  Vol.    Santiago.     1871 — 72. 

e.  Special  Essays. 

Alfonso,  Jose:  Algunas  observaciones  sobre  los  preoeptos  jenerales  del  C6digo  de  Comercio. 
Valparaiso.     1877. 

Alfonso,  Jose:  Comentario  del  Titulo  Preliminar  i  del  Titulo  I  del  Libro  I  del  Codigo  de 
Comercio.     Santiago.     1886. 

Bahamonde,  H.  Guillermo:  Estudio  acerca  de  variaa  cuestiones  que  ofreoe  el  artioulo  3°.  del 
Codigo  de  Comercio.     Mem.     Concepcion.     1903. 

Claro  Melo,  Santiago :  Historia  del  Derecho  Comercial  i  algunas  consideraoiones  sobre  oon- 
tabilidad  i  correspondencia  mercantiles.     Mem.     Santiago.     1897. 

C6rdoba.  L.  Antonio  H.:  De  la  Cesion  de  Creditos  Mercantiles.    Mem.    Santiago.     1897. 
Espinosa,  Artemio:  De  la  Contabilidad  Mercantil.     Mem.     Santiago.     1905. 
Estevez,  M.  Roberto:  Cesion  de  Derechos.     Mem.     Santiago.     1898. 

Larrain  Cotapos,  Luis:  Nociones  jenerales  sobre  el  Comercio  i  el  Derecho  Comercial.    Mem. 
Santiago.     1904. 
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tiago.    1900. 

Renjllo  Rodriguez,  Luis:  De  la  Prenda  Mercantil.     Mem.     Santiago.     1898. 

Ruiz,  Juan:  Estudios  legates  sobie  un  contrato  comercial  i  sus  efectos  naturales.  Valpa- 
raiso.    1886. 

Sagredo,  A.  Luis:  InviolabiUdad  de  los  libros  mercantiles.    Mem.    Santiago.     1902.  Jj 

Santana,  Luis:  De  los  Actos  de  Comercio  i  de  los  Comeroiantes.    Mem.    Santiago.    1905.  " 

Sllva  Maqnleira,  Fernando:  La  Cuenta  Coniente.     Mem.     Valparaiso.     1900. 

Tlrado  Aldunate,  Samuel:  Contratos  por  correspondencia.     Mem.     Santiago.     1902. 

Dgarte  Zenteno,  Francisco:  De  los  Actos  de  Comercio,  en  su  relacion  con  la  competencia 
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Valdlvla,  Jose  V.,  i  Reyes,  Jose  R. :  Manual  de  varias  disposiciones  del  Codigo  de  Comercio. 
Valparaiso.     1867. 

Zepeda  Perry,  Gonzalo:  De  las  Libranzas  i  de  los  Vales  o  Pagarees  a  la  orden.  Mem.  San- 
tiago.    1899. 

III.    Special  commercial  Laws. 

a.  Bills  of  Exchange,  Cheques. 

Coddou,  Alberto:  Breves  consideraciones  sobre  el  contrato  i  Ieis  letras  de  cambio.  Mem. 
Concepcion.     1898. 

Fibres,  Jos6  Francisco:  Cheques. 

Langlols,  V.  Francisco:  Un  estudio  sobre  cheques.     Mem.     Santiago.     1897. 

Ramirez  Montaner,  Arturo:  La  Letra  de  Cambio.    Mem.    Santiago.     1902. 

Vargas,  C.  Eulojio  E. :  Algunas  observaciones  sobre  el  Contrato  de  Cambio  i  su  Lejislacion. 
Mem.     Valparaiso.     1897. 

Zanartu  Eguigliren,  Horacio.:  De  los  Cheques.     Mem.     Santiago.     1901. 

b.  Partnerships  and  companies. 
Barrios,  U.  L.  Anibal:  Sociedades  Anonimas.     Mem.     Santiago.     1899. 
Cofri,  Silva  Luis:  Estudio  sobre  Sociedades  Anonimas.     Mem.     Santiago.     1906. 
Cruchaga,  >Iiguel:  De  la  Reglamentaoionde  las  Sociedades  Anonimas  en  Chile.  Santiago.  1882. 
Diaz,  Nicolas:  Sociedadas  Comerciales.     Mem.     Santiago.     1905. 
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c.  Banks. 

Escrito  presentado  por  el  Banco  de  Santiago  en  el  juicio  promovido  por  el  Banco  de  Val- 
paraiso sobro  cobre  de  un  cheque.     Santiago.     1889. 
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d.  Stock  Exchange. 

Santa  Cruz  Ossa,  Joaquin:  Las  Operaciones  de  Bolsa  ante  nuestra  Lejislacion.  Mem. 
Santiago.     1899. 
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Reese  Rogeres,  Alfredo:  Del  Arresto  por  Quiebra.     Mem.     Concepcion.     1902. 

Silva,  V.  Manuel:  De  la  reforma  indroducida  por  el  Codigo  de  Procedimiento  Civil  en  el 
procedimiento  de  las  quiebras.     Mem.     Santiago.     1904. 

Tocornal,  C. :  Comentario  i  estudio  comparativo  del  Libro  IV  del  C6digo  de  Comercio.  Tra- 
tado  de  las  Quiebras.     Santiago.     1878. 

Valdes  Larrain,  Alfredo:  Esposicion  metodica  del  Libro  IV  del  C6digo  de  Comercio.  De 
las  Quiebras.     Mem.     Santiago.     1900. 

Valdes  Riesco,  Alejandro:  Quiebras.  Comentario  al  Libro  IV  del  Codigo  de  Comercio 
conoordado  i  comparado  con  diversos  codigos  estranjeros.  Jurisprudencia  de  los  tribunales 
desde  la  vijencia  del  C6digo  de  Comercio  hasta  1897.     T.  I.     Santiago     1897. 

i.  Treaties  of  commerce. 
Montes,  A.  Bascuiian:  Recopilacion  de  tratados  y  convenciones  celebrados  entre  la  Re- 
publica  de   Chile  y   las  potencias  extranjeras.     (1819—1897.)     3   Tom.    Santiago.  1894 — 98. 

k.  Consular  Law. 
Pineiro,  Moises:  Consules.  Mem.  Santiago.  1903. 
Puga,  Luis  A.:  Los  Consules.     Mem.     Santiago.     1904. 
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Lijera  idea  del  procedimiento  a  que  estdn  sujetos  los 
juieios  de  commercio. 

El  procedimiento  judicial  varia  segun  sea  la  cuantia  del  juicio  i  segun  se  trate 
de  causas  ordinarias  o  especiales. 

Las  autoridades  que  conocen  en  primera  o  en  linica  instancia  de  los  juieios 
de  comercio  son  los  jueces  de  letras;  i,  en  segunda  instancia,  las  Cortes  de  Apela- 
ciones,  que  tambien  conocen  de  los  recursos  de  casacion  en  la  forma  interpuestos 
contra  las  sentencias  de  los  jueces  de  letras. 

Si  el  juicio  es  ordinario  i  el  valor  de  la  cosa  disputada  no  alcanza  a  trescientos 
pesos,  el  juez  de  letras  sustancia  la  causa  verbalmente  i  la  falla  en  unica  instancia, 
en  conformidad  a  los  preceptos  del  articulo  885  i  Titulo  XV  del  Libro  III  del  Codigo 
de  Procedimiento  CivU  i  articulo  243,  inciso  segundo,  de  la  lei  de  15  de  Octubre 
de  1875  sobre  Organizacion  i  Atribuciones  de  los  Tribunales. 

La  demanda  la  interpone  el  actor  verbalmente;  el  tribunal  cita  a  las  partes 
para  una  audiencia  proxima;  i,  con  lo  que  en  ella  espongan  los  interesados,  dicta 
sentencia  u  ordena  recibir  la  causa  a  prueba.  Si  el  demandado  no  concurre  a  la 
audiencia  seiialada  mas  arriba,  se  le  cita  por  segunda  vez,  i,  si  persiste  en  no  con- 
currir,  se  Ueva  adelante  el  juicio  en  su  rebeldia.  Si  es  el  demandante  quien  no  com- 
parece  ni  hace  valer  justos  motives  de  escusa,  el  juez  aprecia  el  valor  de  los  gastos 
i  per  juieios  ocasionados  al  demandado  i,  mientras  el  demandante  no  los  abone, 
no  puede  renovar  su  demanda. 

Si  las  partes  concurren  a  la  referida  audiencia  i  el  juez  acuerda  recibir  la  causa 
a  prueba,  senala  otra  audiencia  proxima  para  el  examen  de  los  testigos. 

Terminados  los  tramites  de  la  prueba,  dicta  el  juez  sentencia  inmediatamente 
o  dentro  de  tres  dias,  a  mas  tardar. 

Si  el  juicio,  aunque  de  cuantia  inferior  a  trescientos  pesos,  debe  ser  tramitado 
ejecutivamente,  en  lugar  de  citar  a  las  partes  para  una  audiencia  proxima,  el  juez 
despacha  mandamiento  de  embargo  contra  el  doudor,  a  quien  se  conceden  dos 
dias,  despues  de  trabado  aquel,  para  oponerse  a  la  ejecucion.  Si  el  demandado 
no  hace  use  de  este  derecho,  nombra  el  juez  un  tasador  i  se  procede  al  remate  de  los 
bienes  embargados.  Si  el  demandado  se  opone  a  la  ejecucion  dentro  del  plazo  refe- 
rido,  el  tribunal  cita  a  las  partes  para  una  audiencia  proxima,  i  se  procede  en  lo 
demas  en  la  forma  que  hemos  indicado  para  los  juieios  ordinarios. 

Como  dijimos  al  principio,  contra  los  faUos  dictados  en  las  causas  mercantilea 
cuya  cuantia  es  inferior  a  trescientos  pesos,  puede  interponerse  el  recurso  de  casa- 
cion en  la  forma  ante  la  respectiva  Corte  de  Apelaciones,  en  conformidad  a  los 
preceptos  de  los  Parrafos  1.°  i  2.°  del  Titulo  XXI  del  Libro  III  del  Codigo  de  Pro- 
cedimiento Civil. 

Para  que  se  comprenda  mejor  el  procedimiento  en  las  causas  comerciales  ordi- 
narias en  que  el  valor  de  la  cosa  disputada  exede  de  trescientos  pesos,  es  necesario 
dar  una  lijera  idea  del  que  se  sigue  en  los  juieios  civUes  de  igual  naturaleza.  (Libro  II 
del  Codigo  de  Procedimiento  Civil.) 

Presentada  la  demanda  ante  el  juez  de  letras,  se  concede  al  demandado,  para 
contestarla,  el  plazo  que  la  lei  seiiala;  i  si  el  demandado  nada  espone  en  el  termino 
legal,  el  juez,  a  peticion  del  actor,  manda  recibir  la  causa  a  prueba  o  dicta  sentencia 
sin  mas  tramite. 

En  caso  de  que  el  demandado  no  acepte  la  demanda,  debe  contestarla  en  ter- 
mino, i  tiene  derecho  para  demandar  a  su  vez  al  actor.  El  escrito  del  demandado 
toma  el  nombre  de  «Contestacion»,  pero,  si  en  el  se  demanda  ademas  al  actor,  el 
escrito  se  denomina  <<Contestacion  i  Reconvencion».  A  la  Contestacion  i  Recon- 
vencion,  o  a  la  primera  solamente  segun  los  casos,  el  demandante  opone  su  escrito 
de  «Rephca»,  que  contesta  el  demandado  con  el  de  «Duphca». 

Presentados  estos  cuatro  escritos,  si  el  juez  o  las  partes  estiman  necesario 
rendir  prueba  testimonial,  se  recibe  la  causa  a  prueba  por  un  termino  que  comun- 


A  slight  idea  of  the  Procedure  to  which  Commercial  Actions 

are  subject. 

The  judicial  procedure  varies  according  to  the  amount  of  the  action  and  accord- 
ing to  whether  it  deals  with  ordinary  or  special  causes  of  action. 

The  authorities  which  try  commercial  actions  in  the  first  or  only  instance  are 
judges  who  are  qualified  lawyers;  and  in  the  second  instance,  the  Courts  of  Appeal, 
which  also  try  duly  entered  appeals  for  quashing  judgments  of  the  qualified  judges. 

If  the  action  is  ordinary  and  the  subject-matter  in  dispute  does  not  amount 
to  three  hundred  pesos,  a  qualified  judge  substantiates  the  cause  of  action  verbally 
and  decides  it  in  a  single  instance,  in  conformity  with  the  provisions  of  article  885 
and  Title  XV  of  Book  III  of  the  Code  of  Civil  Procedure  and  article  243,  second 
paragraph,  of  the  Law  of  15  October  1875  on  the  Organization  and  Powers  of  the 
Tribunals. 

The  claim  is  made  by  the  plaintiff  verbally;  the  tribunal  summons  the  parties 
to  an  early  hearing;  and  on  the  explanations  there  made  by  the  interested  parties 
judgment  is  given  or  the  cause  is  ordered  to  be  received  to  proof.  If  the  defendant 
does  not  attend  the  aforesaid  hearing,  he  is  summoned  for  the  second  time,  and  if  he 
persists  in  not  attending,  the  action  proceeds  in  his  default.  If  it  is  the  plaintiff 
who  does  not  appear,  and  if  he  does  not  give  good  reasons  for  being  excused,  the 
judge  estimates  the  amount  of  the  expenses  and  damages  occasioned  to  the  defendant, 
and  the  plaintiff  cannot  renew  his  claim  until  he  has  paid  them. 

If  the  parties  appear  at  the  said  hearing  and  the  judge  decides  to  receive  the 
cause  to  proof,  he  appoints  another  early  hearing  for  the  examination  of  the  witnesses. 

When  the  proceeding  for  taking  evidence  is  terminated,  the  judge  pronounces 
judgment  immediately,  or  within  three  days  at  the  latest. 

If  the  action,  although  of  an  amount  less  than  three  hundred  pesos,  is  to  proceed 
as  an  executive  action,  instead  of  summoning  the  parties  to  an  early  hearing,  the 
judge  issues  an  order  for  arrest  against  the  debtor,  and  two  days  are  granted  to  him 
after  the  order  has  been  issued  for  objecting  to  the  execution.  If  the  defendant  does 
not  avail  himself  of  this  right,  the  judge  appoints  a  valuer  and  proceeds  to  the  auction 
of  the  arrested  property.  If  the  defendant  objects  to  the  execution  within  the  said 
time,  the  tribunal  summons  the  parties  to  an  early  hearing,  and  proceeds  in  other 
respects  as  we  have  indicated  for  ordinary  actions. 

As  we  said  at  the  beginning,  an  appeal  for  quashing  may  be  entered  before  the 
proper  Court  of  Appeal  against  the  judgments  deUvered  in  mercantile  causes,  the 
amount  whereof  is  less  than  three  hundred  pesos,  in  conformity  with  tlie  provisions 
of  paragraphs  1  and  2  of  Title  XXI  of  Book  III  of  the  Code  of  Civil  Procedure. 

To  better  comprehend  the  procedure  in  ordinary  commercial  causes  in  which 
the  value  of  the  thing  in  dispute  exceeds  three  hundred  pesos,  it  is  necessary  to  give 
a  slight  idea  of  what  happens  in  civil  actions  of  the  same  nature.  (Book  II  of  the 
Code  of  Civil  Procedure.) 

When  the  claim  has  been  presented  to  the  quaUfied  judge,  the  time  appointed 
by  the  law  is  granted  to  the  defendant  for  answering  it ;  and  if  the  defendant  makes 
no  explanation  within  the  legal  term,  the  judge,  on  the  application  of  the  plaintiff, 
orders  the  cause  to  be  received  to  proof  or  pronounces  judgment  without  further 
procedure. 

If  the  defendant  does  not  admit  the  claim,  he  must  answer  it  in  time,  and  is 
entitled  in  his  turn  to  make  a  claim  against  the  plaintiff.  The  document  of  defence 
takes  the  name  of  "Contestacion"  (Answer),  but  if  the  defendant  also  sues  the  plaintiff 
therein,  the  document  is  called  "Contestacion  i  Reconvencion"  (Answer  and  Counter- 
claim). To  the  Answer  and  Counterclaim,  or  to  the  first,  as  the  case  may  be,  the  plain- 
tiff opposes  the  document  of  "Rephca"  (Reply)  which  the  defendant  answers  with 
the  "Duplica"  (Rejoinder). 

Wlien  these  four  documents  have  been  presented,  if  the  judge  or  the  parties 
think  it  necessary  for  verbal  evidence  to  be  given,  the  cause  is  received  to  proof 
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mente  es  de  treinta  dias.  En  caso  contrario,  se  cita  a  los  litigantes  para  oir  sentencia 
i  se  dicta  esta  sin  nuevas  tramitaciones. 

Recibida  la  causa  a  prueba  i  trascurrido  el  plazo  seiialado  para  rendirla,  se 
entregan  los  autos  al  demandante,  por  diez  dias,  a  fin  de  que  presente  su  escrito 
de  «Alegato  de  Bien  Probado»,  i  en  seguida  se  pasan  al  demandado  por  igual  tiempo 
para  que  conteste  al  demandante  i  alegue  por  su  parte.  Despues  se  cita  para  oir 
sentencia  i  el  juez  faUa  en  definitiva  sobre  el  asunto  controvertido. 

Contra  esta  sentencia,  pueden  interponerse  los  recursos  de  casacion  en  la  forma 
i  de  apelacion  ante  la  respectiva  Corte  de  Apelaciones.  Para  que  pueda  impetrarse 
la  casacion,  es  precise  que  concurran  las  circunstancias  que  indican  los  Parrafos  I.°, 
i  3.°  del  Titulo  XXI  del  Libro  III  del  Codigo  de  Procedimiento  Civil. 

Apelada  la  sentencia  de  primera  instancia,  las  partes  deben  comparecer  ante 
el  tribunal  de  alzada,  en  el  termino  legal.  Si  no  comparece  el  apelante,  la  Corte, 
a  peticion  del  apelado,  declara  desierto  el  recurso;  si  es  el  apelado  quien  no  com- 
parece, se  sigue  adelante  la  apelacion  en  su  rebeldia.  Una  vez  que  el  apelante  ha 
comparecido  a  proseguir  el  recurso,  se  le  entregan  los  autos  por  diez  dias  a  fin  de 
que  esprese  agravios  de  la  sentencia  apelada.  De  la  Espresion  de  Agravios,  se  con- 
cede traslado  al  apelado,  entregandole  los  autos  por  otros  diez  dias,  i  con  su  res- 
puesta  o  en  su  rebeldia,  se  cita  para  oir  sentencia.  A  este  efecto,  seiiala  la  Corte 
una  audiencia  pubUca  a  la  que  pueden  concurrir  los  litigantes  por  si  o  por  un  abogado, 
a  fin  de  alegar  lo  conveniente  a  su  derecho.  Los  alegatos  deben  ser  orales  i  no  puede 
alegar  mas  que  una  persona  por  cada  parte,  ya  sea  esta  misma  o  su  abogado.  Ter- 
minada  la  vista,  dicta  el  tribunal  su  fallo  confirmando,  revocando  o  anulando  el 
de  primera  instancia. 

Contra  la  sentencia  de  la  Corte  de  Apelaciones,  pueden  interponerse  los  recursos 
de  casacion  en  la  forma  i  en  el  fondo,  en  conformidad  a  lo  preceptuado  en  los  Parra- 
fos 1.°  i  4.°  del  Titulo  XXI  del  Libro  III  del  Codigo  de  Procedimiento  Civil. 

La  unica  diferencia  en  la  tramitacion  que  acabamos  de  esponer  i  en  la  de  los 
juicios  ordinaiios  de  comercio  cuya  cuantia  exede  de  trescientos  pesos,  consiste  en 
que  no  hai  en  ellos  escritos  de  replica  1  diiplica  ni  alegatos  de  bien  probado,  sino 
cuando  el  tribunal  lo  ordena.     (Articulo  887  del  Codigo  de  Procedimiento  Civil.) 

En  los  juicios  especiales,  scan  civiles  o  mercantUes,  el  procedimiento  es  uno 
mismo. 

De  estos  juicios,  el  mas  importante  es  sin  duda  alguna  el  juicio  ejecutivo. 
(Titulo  I  del  Libro  III  del  Codigo  de  Procedimiento  Civil.) 

Si  la  obligacion  es  de  dar,  i  su  monto  es  superior  a  trescientos  pesos  i  el  titvUo 
de  que  consta  tiene  merito  ejecutivo,  en  conformidad  al  articulo  455  del  Codigo 
de  Procedimiento  Civil,  el  juez  ordena,  con  solo  la  presentacion  del  titulo,  requerir 
de  pago  al  deudor  i  embargarle  bienes  en  cantidad  suficiente,  en  caso  de  no  pagar 
en  el  acto  del  requerimiento.  Trabado  el  embargo  en  bienes  del  deudor,  se  concede  a 
este  un  plazo  fatal  para  oponerse  a  la  ejecucion  con  alguna  o  varias  de  las  escep- 
ciones  que  taxativamente  enumera  el  articulo  485.  Si  el  deudor  no  hace  uso  de 
su  derecho,  se  dicta,  a  peticion  de  parte,  sentencia  de  pago  o  de  remate.  Si  el  eje- 
cutado  opone  escepciones,  se  conceden  cuatro  dias  al  ejecutante  para  contestarlas. 
Si  el  juez  declara  inadmisibles  las  escepciones  o  no  estima  neceaario  rendir  prueba 
testimonial,  dicta  desde  luego  sentencia  definitiva;  en  caso  contrario,  recibe  la 
causa  a  prueba  por  un  termino  que  no  puede  exeder  de  veinte  dias,  salvo  acuerdo 
de  ambas  partes.  Vencido  el  termino  probatorio,  se  conceden  al  ejecutante  i  eje- 
cutado  seis  dias  para  hacer  por  escrito  las  observaciones  que  la  prueba  les  sujiera. 
Trascurrido  este  plazo,  faUa  el  juez  absolviendo  o  condenando  al  ejecutado.  En 
el  segundo  caso,  el  juicio  sigue  adelante  a  pesar  de  la  apelacion  del  deudor,  i  se  re- 
miten  al  tribunal  de  alzada  las  copias  necesarias  para  que  pueda  darse  cuenta  cabal 
del  asunto  o  el  espediente  orijinal,  segun  resulte  mas  economico  para  el  ejecutado; 
en  primera  instancia,  quedan,  para  la  prosecusion  del  juicio,  el  espediente  orijinal 
o  las  copias  necesarias,  respectivamente.  Este  recurso  de  apelacion  que  no  suspende 
la  jurisdiccion  del  tribunal  de  primera  instancia  se  dice  concederse  solo  en  el  efecto 
devolutive. 
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for  a  term  which  is  generally  thirty  days.  Otherwise  the  litigants  are  summoned 
to  hear  judgment  and  this  is  pronounced  without  further  proceedings. 

When  a  cause  is  received  to  proof,  and  the  time  fixed  for  giving  the  evidence 
has  expired,  the  record  is  delivered  to  the  plaintiff  for  ten  days,  in  order  that  he  may 
present  his  document  of  "Alegato  de  Bien  Probado"  (Well  Proved  Pleading),  and 
it  forthwith  goes  to  the  defendant  for  the  same  time  in  order  that  on  his  part  he  may 
answer  the  plaintiff  and  plead.  There  is  afterwards  a  summons  to  hear  judgment 
and  the  judge  gives  final  judgment  on  the  matter  in  controversy. 

Against  the  judgment,  an  appeal  for  quashing  it  for  defect  in  form  and  an  appeal 
proper  may  be  entered  before  the  corresponding  Court  of  Appeal.  To  succeed  in 
the  former  ai)peal,  the  circumstances  must  be  present  which  are  indicated  in  para- 
graphs 1  and  3  of  Title  XXI  of  Book  III  of  the  Code  of  Civil  Procedure. 

Wien  the  judgment  of  the  Court  of  first  instance  is  under  appeal,  the  parties 
must  appear  before  the  appeal  tribunal  within  the  legal  time.  If  the  appellant  does 
not  appear,  the  Court  declares  the  appeal  abandoned  on  the  apphcation  of  the  res- 
pondent; if  it  is  the  respondent  who  does  not  appear,  the  apjjeal  proceeds  in  his 
default.  When  once  the  appellant  has  appeared  to  prosecute  the  appeal,  the  record 
is  deUvered  to  him  for  ten  days  in  order  that  he  may  state  the  grounds  of  his  appeal. 
A  copy  of  the  statement  of  the  grounds  of  the  appeal  is  deUvered  to  the  respondent 
and  the  record  is  delivered  to  him  for  another  ten  days,  and  on  his  answer  or  in  default 
thereof  a  summons  is  issued  to  hear  judgment.  For  this  purpose  the  Court  appoints  a 
public  hearing  which  the  litigants  may  attend  in  person  or  by  an  advocate,  in  order 
to  plead  as  is  agreeable  to  their  right.  The  pleadings  must  be  verbal  and  no  more 
than  one  person  may  plead  for  each  party,  whether  it  be  m  person  or  by  his  advocate. 
At  the  end  of  the  hearing,  the  tribunal  pronounces  its  decision,  confirming,  over- 
ruling or  annuUing  that  of  the  Court  of  first  instance. 

Against  the  judgment  of  the  Court  of  Appeal,  appeals  for  quashing  on  grounds 
of  form  and  substance  may  be  entered,  in  conformity  with  the  provisions  of  para- 
graphs 1  and  4  of  Title  XXI  of  Book  III  of  the  Code  of  Civil  Procedure. 

The  only  difference  in  the  procedure  which  we  have  just  explained  from  that 
of  ordinary  commercial  actions,  the  amount  whereof  exceeds  three  hundred  pesos, 
consists  in  the  fact  that  in  the  latter  there  are  not  either  the  documents  of  Reply 
and  Rejoinder  nor  the  pleadings  of  well  proved,  unless  the  tribunal  so  orders.  (Art- 
icle 887  of  the  Code  of  Civil  Procedure.) 

In  the  special  actions,  whether  civil  or  mercantile,  the  procedure  is  the  same. 

The  most  important  of  these  actions  is  without  doubt  the  executive  action. 
(Title  I  of  Book  III  of  the  Code  of  Civil  Procedure.) 

If  the  obligation  is  to  give  a  thing,  and  the  amount  thereof  is  above  three  hundred 
pesos  and  the  title  by  which  it  appears  is  one  which  can  found  an  executive  action, 
in  conformity  with  article  455  of  the  Code  of  Civil  Procedure,  the  judge,  on  the  mere 
presentation  of  the  title,  orders  a  demand  for  payment  against  the  debtor,  and  an 
order  to  arrest  a  sufficient  quantity  of  his  property,  in  case  he  does  not  pay  at  the 
time  that  the  demand  is  made.  Wlien  the  arrest  has  attached  the  property  of  the 
debtor,  a  fixed  time  is  granted  him  for  opposing  the  execution  by  means  of  one  or 
more  of  the  defences  which  are  definitely  enumerated  in  article  485.  If  the  debtor 
does  not  avail  himself  of  his  right,  judgment  for  payment  or  for  a  sale  by  auction 
is  pronounced  on  the  apphcation  of  a  party.  If  the  defendant  files  defences,  four 
days  are  given  to  the  plaintiff  for  answering  them.  If  the  judge  declares  the  defences 
inadmissible  or  does  not  think  it  necessary  to  take  verbal  evidence,  he  promptly 
pronounces  final  judgment ;  otherwise  he  receives  the  cause  to  proof  for  a  time  which 
cannot  exceed  twenty  days,  except  by  consent  of  both  parties.  At  the  expiration 
of  the  term  for  proof,  six  days  are  granted  to  the  plaintiff  and  defendant  for  making 
written  observations  suggested  to  them  by  the  evidence.  On  the  expiration  of  this 
time,  the  judge  decides  by  absolving  or  condemning  the  defendant.  In  the  second 
case,  the  action  proceeds  in  spite  of  the  appeal  of  the  debtor,  and  the  necessary  copies 
are  sent  to  the  Court  of  Appeal  in  order  that  a  fitting  report  of  the  matter  may  be 
given,  or  the  original  file  is  sent,  as  proves  most  economical  to  the  defendant.  The 
original  file  or  the  necessary  copies,  as  the  case  may  be,  remain  in  the  Court  of  first 
instance  for  the  prosecution  of  the  action.  This  appeal,  which  does  not  suspend 
the  jurisdiction  of  the  tribunal  of  first  instance,  is  said  to  be  granted  without  stay 
of  execution. 
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Sea  el  ejecutante,  sea  el  ejecutado  quien  apele,  no  se  presentan  al  tribunal 
de  alzada  escritos  de  Espresion  de  Agravios. 

En  todo  lo  demas,  el  juicio  ejecutivo  sigue  las  reglas  del  ordinario. 

Cuando  la  obligacion  que  se  cobra  ejecutivamente  es  de  hacer  o  de  no  hacer, 
se  sigue  el  procedimiento  indicado  en  el  Titulo  II  del  Libro  III  del  Codigo  de  Pro- 
cedimiento  Civil. 

Con  respecto  a  los  tramites  de  las  quiebras,  segun  hemos  indicado  ya,  eUos 
estan  contenidos  en  el  Libro  IV  del  Codigo  de  Comercio,  que  lia  sido  considerable- 
mente  modificado,  derogado  o  complementado  por  el  de  Procedimiento  Civil. 

En  atencion  a  que  hemos  copiado,  al  pie  de  los  respectivos  articulos  del  referido 
Libro  IV,  los  del  Codigo  de  Procedimiento  Civil  que,  a  nuestro  juicio,  los  reem- 
plazan  o  moditican,  nos  abstenemos  de  hacer  aqui  una  resena  de  los  procedimientos 
del  juicio  de  quiebra. 

Finalmente,  para  el  arreglo  de  la  averia  comun,  se  observa  lo  prescrito  en  el 
Parrafo  2.°  del  Titulo  XVI  del  Libro  III  del  Codigo  de  Procedimiento  Civil. 

El  capitan,  naviero,  cargador,  consignatario  u  otro  interesado  concurre  ante 
el  tribunal  designado  en  el  Codigo  de  Comercio  i  pide  que  se  nombren  peritos  que 
reconozcan  i  presencien  la  apertura  de  las  escotUlas  i  acto  continuo  informen  acerca 
del  estado  de  la  nave  i  carga. 

Si  al  dia  siguiente  de  hecha  saber  a  las  partes  la  presentacion  del  informe  de 
los  peritos,  no  se  deduce  demanda  sobre  ilejitimidad  de  la  averia,  pide  el  capitan 
que  se  declare  lejitima  i  se  haga  la  clasificacion  ordenada  por  el  articulo  1110  del 
Codigo  de  Comercio.  Despues,  se  conceden  tres  dias  a  los  interesados  para  contestar 
esta  sohcitud.  Contestada  que  sea,  o  en  rebeldia  de  los  interesados,  el  tribunal 
faUa  o  recibe  la  causa  a  prueba  por  un  termino  que  no  exeda  de  diez  dias,  dictando 
sentencia  una  vez  trascurrido  dicho  plazo.  Si  se  declara  lejitima  la  averia,  se  procede 
a  su  Uquidacion  conforme  a  lo  dispuesto  en  el  articulo  1110,  ya  citado;  en  caso 
contrario,  la  responsabihdad  del  capitan  se  ventUa  en  un  juicio  ordinario  de  comercio. 


Abreviaturas  empleadas  en  este  trabajo. 


A Alio. 

Art Articulo. 

C.  C Codigo  CivU. 

C.  de Corte  de  Apelaciones  de .  . . 

C.  de  P.  C.    .    .  Codigo     de     Procedimiento 

Civil. 

C.  Suprema   .    .  Corte  Suprema  de  Justicia. 

G.  de  los  T.  .    .  Gaceta  de  los  Tribunales. 

Inc Inciso. 

Jurispr Jurisprudencia. 


Mem Memoria  para  optar  al  grado 

de  Licenciado  en  la  Facul- 
tad  de  Leyes  i  Ciencias  Poli- 
ticas  de  la  Universidad  de 
ChUe. 

N° Numero. 

P PAjina. 

R.  de  D.  i  J.  .  Revista  de  Derecho  i  Juris- 
prudencia. 

S Sentencia. 


Codigo  de  Comercio. 


Titulo  preliminar.    Disposiciones  jenerales. 

Art.  1.  El  Codigo  de  Comercio  rije  las  obhgaciones  de  los  comerciantes  que 
se  refieran  a  operaciones  mercantiles,  las  que  contraigan  personas  no  comerciantes 
para  asegurar  el  cumplimiento  de  obligaciones  comerciales,  i  las  que  resulten  de  con- 
tratos  exclusivamente  mercantiles. 

2.  En  los  casos  que  no  esten  especialmente  resueltos  por  este  Codigo,  se  apU- 
caran  las  disposiciones  del  Codigo  Civil. 
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Whether  the  plaintiff  or  defendant  appeals,  documents  stating  the  grounds 
of  the  appeal  are  not  presented  to  the  tribunal  of  appeal. 

In  all  other  respects  the  executive  action  follows  the  rules  of  the  ordinary  action. 

When  the  obUgation,  which  is  the  subject  of  the  executive  action,  is  to  do  or 
not  to  do,  the  procedure  set  out  in  Title  II  of  Book  III  of  the  Code  of  Civil  Procedure 
is  followed. 

With  respect  to  bankruptcy  procedure,  this,  as  we  have  already  indicated, 
is  contained  in  Book  IV  of  the  Code  of  Commerce,  which  has  been  considerably 
amended,  repealed  and  supplemented  by  that  of  Civil  Procedure. 

We  have  consequently  copied  at  the  foot  of  the  respective  articles  of  the  said 
Book  IV,  those  of  tlie  Code  of  Civil  Procedure  which,  in  our  judgment,  replace  or 
amend  them,  and  we  abstain  from  here  making  a  summary  of  the  bankruptcy  pro- 
cedure. 

Lastly,  for  the  adjustment  of  general  average,  the  provisions  of  paragraph  2 
of  Title  XVI  of  Book  III  of  the  Code  of  Civil  Procedure  are  observed. 

The  master,  shipowner,  shipper,  consignee  or  other  person  interested  applies 
to  the  tribunal  designated  in  the  Code  of  Commerce  to  appoint  experts  to  examine 
and  be  present  at  the  opening  of  the  hatchways  and  promptly  report  on  the  condition 
of  the  vessel  and  cargo. 

If  a  claim  is  not  brought  as  to  the  unlawfuhiess  of  the  average  on  the  day  following 
notice  to  the  parties  of  the  presentation  of  the  report  of  the  experts,  the  master  applies 
that  it  shall  be  declared  lawful  and  that  the  classification  ordered  by  article  11 10  of 
the  Code  of  Commerce  shall  be  made.  Then  three  days  are  granted  to  the  interested 
parties  to  answer  this  application.  Wlien  it  is  answered,  or  on  default  by  the  parties 
interested,  the  tribunal  decides  or  receives  the  cause  to  proof  for  a  term  not  exceeding 
ten  days,  and  pronounces  judgment  as  soon  as  the  said  time  has  expired.  If  the 
average  is  declared  'awful,  its  adjustment  proceeds  according  to  the  provisions 
of  article  1110,  ah-eady  cited;  if  the  decision  is  to  the  contrary,  the  liability  of  the 
master  is  discussed  in  an  ordinary  commercial  action. 
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CO Civil  Code. 
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C.  of  G.  P.   .    .  Code  of  Civil  Procedure. 
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Commercial  Code. 


Preliminary  Title.    General  provisions. 

Art.  1.  The  Code  of  Commerce  governs  the  obUgations  of  merchants  which 
refer  to  mercantile  operations,  to  those  which  persons  who  are  not  merchants  contract 
for  insuring  the  performance  of  commercial  obligations,  and  those  which  are  derived 
from  contracts  which  are  exclusively  mercantile. 

2.  The  provisions  of  the  Civil  Code  shall  apply  to  cases  which  are  not  specifically 
decided  by  this  Code. 
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ij^)  Son  actos  de  comercio,  ya  de  parte  de  ambos  contratantes,  ya  de  parte 
de  uno  de  ellos:  1.°  La  compra  i  permuta  de  cosas  muebles,  hecha  con  animo  de 
venderlas,  permutarlas  o  arrendarlas  en  la  misma  forma  o  en  otra  distinta,  i  la 
venta,  permuta  o  arrendamiento  de  estas  mismas  cosas.  Sin  embargo,  no  son 
actos  de  comercio  la  compra  o  permuta  de  objetos  destinados  a  complementar 
accesoriamente  las  operaciones  principales  de  una  industria  no  comercial ;  —  2.  °  La 
compra  de  un  establecimiento  de  comercio;  —  3.°  El  arrendamiento  de  cosas 
muebles  hecho  con  animo  de  subarrendarlas ;  —  4.°  La  comision  o  mandato  comer- 
cial; —  5.°  Las  empresas  de  fabricas,  manufacturas,  aknacenes,  tiendas,  bazares, 
fondas,  cafes  i  otros  establecimientos  semejantes ;  —  6.  °  Las  empresas  de  trasporte 
por  tierra,  rios  o  canales  navegables;  —  7.°  Las  empresas  de  deposito  de  merca- 
derias,  provisiones  o  suministros,  las  ajencias  de  negocios  i  los  martillos;  — 
8.°  Las  empresas  de  espectaculos  piibUcos,  sin  perjuicio  de  las  medidas  de  poHcia 
que  corresponda  tomar  a  la  autoridad  administrativa ;  —  9.°  Las  empresas  de 
seguros  terrestres  a  prima,  inclusas  aqueUas  que  aseguran  mercaderias  trasportadas 
por  canales  o  rios;  —  10.°  El  jiro  de  letras  de  cambio  o  libranzas  entre  toda  clase 
de  personas,  i  las  remesas  de  dinero  de  una  plaza  a  otra,  hechas  en  virtud  de  un 
contrato  de  cambio;  —  n.°  Las  operaciones  de  banco,  las  de  cambio  i  corretaje; 

—  12.°  Las  operaciones  de  bolsa;  —  13.°  Las  empresas  de  construccion,  carena, 
compra  i  venta  de  naves,  sus  aparejos  i  vituallas;  —  14.°  Las  asociaciones  de  arma- 
dores;  —  15.°  Las  espediciones,  trasportes,  depositos  o  consignaciones  maritimas; 

—  16.°  Los  fletamentos,  prestamos  a  la  gruesa,  seguros  i  demas  contratos  con- 
cernientes  al  comercio  maritimo;  —  17.°  Los  hechos  que  producen  obUgaciones 
en  los  casos  de  averias,  naufrajios  i  salvamentos;  —  18.°  Las  convenciones  relativas 
a  los  salaries  del  sobrecargo,  capitan,  oficiales  i  tripulacion;  • —  19.°  Los  contratos 
de  los  corredores  maritimos,  pilotos  lemanes  i  jente  de  mar  para  el  servicio  de 
las  naves. 


1)  Jurispr.:  No  es  comercial  un  mutuo  con  hipoteca  celebrado  por  un  Banco.  C.  de  San- 
tiago.   G.  de  los  T.    A.  1872,  S.  206,  p.  103. 

La  mayoria  declara  que  no  es  comercial  la  compra  de  provisiones  para  una  mina,  contra 
el  voto  de  uno  de  los  miembros  que  estima  mercantil  el  juicio  por  demandarse  el  pago  de  una 
etra  de  cambio.     C.  de  la  Serena.    G.  de  los  T.    A.  1875,  S.  777,  p.  352. 

Puede  ser  comercial  el  arrendamiento  de  bienes  raices.  C.  de  Santiago.  G.  de  los 
T.  A.  1876,  S.  1670,  p.  859. 

No  es  comercial  una  imprenta  establecida  para  la  publicacion  de  un  diario.  C.  de  Santiago. 
G.  de  los  T.    A.  1877,  S.  3556,  p.  1770. 

En  conformidad  al  N.  °  5,  es  comercial  el  negocio  de  molino.  C.  de  Santiago.  G.  de  los 
T.     A.  1881,  S.  2040,  p.  1157. 

La  sociedad  puede  ser  civil  i  comercial  a  la  vez,  si  entre  las  operaciones  de  su  jiro  figuran 
actos  de  comercio  i  civiles,  como  lo  son  respectivamente  la  compraventa  de  bonos,  o  efectso 
ptiblicos  o  acciones  de  sociedades  i  la  de  bienes  raices.  C.  de  Santiago.  G.  de  los  T.  A.  1882, 
S.  1035,  p.  599. 

No  es  comercial  el  contrato  celebrado  con  la  Ilustre  Municipalidad  para  el  establecimiento 
del  servicio  de  ferrocarril  urbano.  C.  de  Santiago.    G.  de  los  T.   A.  1883,  S.  1992,  p.  1097. 

No  es  aplicable  el  N.  °  13  al  constructor  de  edificios.  C.  de  Santiago.  G.  de  los  T.  A.  1886, 
S.  3741,  p.  2391. 

Es  mercantil  la  compra  de  cosa  mueble  efectuada  por  un  comerciante,  sin  animo  com- 
probado  de  revenderla.    C.   de  Tacna.    G.  de  los  T.    A.  1888,  S.  535,  p.  442. 

Es  comercial  una  empresa  de  bancs.  C.  de  Valparaiso.  G.  de  los  T.  A.  1892,  S.  3177, 
p.   1006. 

No  es  comercial  la  compra  de  un  establecimiento  destinado  al  beneficio  de  metales,  que 
se  adquiere  con  el  terreno,  edificios  i  maquinarias.  C.  de  Santiago.  G.  de  los  T.  A.  1894, 
S.  359,  p.  233,  X.  I. 

No  es  comercial  la  compraventa  de  materiales  de  construccion  efectuada  por  un  construc- 
tor de  edificios.     C.   de  Iquique.     G.   de  los  T.    A.   1894,  S.  1710,  p.  124,  T.  II. 

No  son  comerciales  las  operaciones  efectuadas  por  la  Compaiiia  Nacional  de  Teldfonos, 
porque  no  estan  incluidas  en  la  enumeracion  taxativa  de  este  articulo;  lo  que  se  corrobora  con 
la  circunstancia  de  que,  al  promulgarse  el  Codigo  de  Comercio,  no  era  conocida  la  aplicacion 
de  la  electricidad  a  los  tel^fonos.  C.  de  Santiago.    G.  de  los  T.    A.  1899,  S.  2350,  p.  1957,  T.  I. 

No  puede  considerarse  comprendida  en  el  N.°  2  la  compra  de  un  inmueble,  aunque  forma 
parte  de  un  establecimiento  de  comercio.  C.  de  Valparaiso.  G.  de  los  T.  A.  1899,  S.  171, 
p.  147,  T.  II. 
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3.1)  The  following  are  acts  of  commerce,  either  on  the  part  of  both  contractors, 
or  on  the  part  of  one  of  them :  1.  The  purchase  and  barter  of  movables,  made  with  the 
intention  of  selling  them,  exchanging  them  or  leasing  them  in  the  same  or  a  differ- 
ent form,  and  the  sale,  barter  or  leasing  of  the  same.  Nevertheless,  the  purchase 
or  barter  of  things  intended  as  accessories  to  supplement  the  principal  operations 
of  an  industry  which  is  not  commercial,  are  not  acts  of  commerce;  —  2.  The  purchase 
of  a  commercial  estabUshment;  —  3.  The  leasing  of  chattels,  with  the  intention 
of  subleasing  them;  —  4.  Commercial  commission  or  agency;  —  5.  Manufacturing 
undertakings,  manufactures,  warehouses,  shops,  bazaars,  inns,  cafes,  and  other  like 
estabhshments ;  —  6.  Undertakings  for  transport  by  land,  navigable  rivers  or  canals; 
—  7.  Undertakings  for  the  deposit  of  merchandise,  provisions  or  supphes,  business 
agencies  and  auctions ;  —  8.  Undertakings  for  pubhc  spectacles ,  without  prejudice 
to  the  poUce  measures  which  it  is  the  duty  of  the  administrative  authority  to  take ;  — 
9.  Undertakings  for  land  insurances  at  a  premium,  including  those  which  insure 
merchandise  transported  by  canals  or  rivers;  —  10.  The  negotiation  of  bills  of  ex- 
change or  drafts  between  persons  of  every  class,  and  remittances  of  money  from  one 
place  to  another,  made  by  virtue  of  a  contract  of  exchange;  —  11.  Bank,  exchange 
and  brokerage  operations;  —  12.  Stock  Exchange  operations;  —  13.  Undertakings 
for  building,  repairing,  buying  and  selling  vessels,  their  equipment  and  victuals;  — 
14.  Associations  of  managing  owners;  —  15.  Marine  expeditions,  transports,  deposits 
and  consignments;  —  16.  Affreightments,  bottomry  loans,  insurances  and  other 
contracts  which  concern  maritime  commerce;  —  17.  Acts  which  produce  obhgations 
in  cases  of  average,  sliipwTeck  and  salvage;  —  18.  Agreements  relating  to  the  pay 
of  the  supercargo,  master,  officers  and  crew;  —  19.  Contracts  of  ship-brokers,  coast 
pilots  and  seamen  for  the  service  of  vessels. 


1)  Jurisprudence:  A  loan  with  a  mortgage  made  by  a  bank  is  not  commercial.  Court  of 
Appeal,  Santiago.  G.  de  los  T.  Year  1872,  Judgment  206,  p.  103. 

The  majority  declares  that  the  purchase  of  provisions  for  a  mine  is  not  commercial, 
against  the  opinion  of  one  of  the  members  who  thinks  the  action  mercantile  through  claiming 
payment  of  a  bill  of  exchange.  Court  of  Appeal  of  la  Serena.  G.  de  los  T.  Year,  1875,  Judgment 
777,  p.  352. 

Leasing  real  estate  may  be  commercial.  Court  of  Appeal  of  Santiago.  G.  de  los  T.  Year 
1876,  Judgment  1670,  p.  859. 

A  printing  office  established  for  the  pubUcation  of  a  newspaper  is  not  commercial.  Court 
of  Appeal  of   Santiago.    G.  de  los  T.  Year  1877,  Judgment  3556,  p.   1770. 

In  conformity  with  No.  5,  the  business  of  milling  is  commercial.  Court  of  Appeal  of 
Santiago.  G.  de  los  T.  Year  1881,  Judgment  2040,  p.  1157. 

An  association  may  be  civil  and  commercial  at  the  same  time,  if  both  commercial  and  civil 
acts  figure  among  the  operations  of  its  business,  as  are  respectively  the  purchase  of  bonds  or 
public  securities  or  shares  in  companies  and  the  purchase  of  real  estate.  Court  of  Appeal  of 
Santiago.   G.  de  los  T.  Year  1882,  Judgment  1035,  p.  599. 

The  contract  made  with  the  munioipaUty  for  the  establishment  of  the  service  of  the  City 
railroad  is  not  commercial.  Court  of  Appeal  of  Santiago.  G.  de  losT.  Year  1883,  Judgment  1992, 
p.  1097. 

No.  13  does  not  apply  to  a  builder  of  edifices.  Court  of  Appeal  of  Santiago.  G.  de  los  T. 
Year  1886,  Judgment  3741,  p.  2391. 

The  purchase  of  a  chattel  made  by  a  merchant  without  the  intention  of  reselling  it  being 
proved,  is  mercantile.  Court  of  Appeal  of  Tacna.    G.  delosT.   Year  1888,  Judgment  535,  p.  442. 

A  bathing  establishment  is  coromercial.  Court  of  Appeal  of  Valparaiso.  G.  de  los  T.  Year 
1892,   Judgment  3177,  p.  1006. 

The  purchase  of  an  establishment  intended  for  the  treatement  of  metals  and  bought  with 
the  land,  buildings  and  machinery,  is  not  commercial.  Court  of  Appeal  of  Santiago.  G.  de 
los  T.  Year,   1894,  Judgment  359."  p.  233,  T.  I. 

The  purchase  of  building  materials  made  by  a  builder  of  edifices  is  not  commercial.  Court 
of  Appeal  of  Iquique.     G.  de  los  T.    Year  1894,  Judgment  1710,  p.  124.  T.  II. 

Operations  effected  by  the  National  Telephone  Company  are  not  commercial,  because  they 
are  not  included  in  the  restrictive  enumeration  of  this  article;  which  is  corroborated  by  the 
circumstance  that  the  application  of  electricity  to  telephones  was  not  known  at  the  promulgation 
of  the  Code  of  Commerce.  Court  of  Appeal  of  Santiago.  G.  de  los  T.  Year  1899,  Judgment 
2350,  p.  1957,  T.  I. 

The  purchase  of  an  immovable  cannot  be  considered  to  be  comprised  in  No.  2,  although  it 
forms  part  of  a  commercial  establishment.  Court  of  Appeal  of  Santiago.  G.  de  los  T.  Year 
1899,  Judgment  171,  p.  147,  T.  II. 
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4.^^)  Las  costumbres  mercantiles  suplen  el  silencio  de  la  lei,  cuando  los  hechos 
que  las  constituyen  son  uniformes,  publicos,  jeneralmente  ejecutados  en  la  Republica 
o  en  una  determinada  localidad,  i  reiterados  por  un  largo  espacio  de  tiempo,  que 
se  apreciard  prudencialmente  por  los  juzgados  de  comercio. 

5.  No  constando  a  los  juzgados  de  comercio  que  conocen  de  una  Question 
entre  partes  la  autenticidad  de  la  costumbre  que  se  invoque,  solo  podra  ser  probada 
por  alguno  de  estos  medios:  1.°  Por  un  testimonio  fehaciente  de  dos  sentencias 
que,  aseverando  la  existencia  de  la  costumbre,  hayan  sido  pronunciadas  conforme 
a  ella;  —  2.°  Por  tres  escrituras  publicas  anteriores  a  los  hechos  que  motivan  el 
juicio  en  que  debe  obrar  la  prueba. 

6.-)  Las  costumbres  mercantOes  serviran  de  regla  para  determinar  el  sentido 
de  las  palabras  o  frases  t^cnicas  del  comercio  i  para  interpretar  los  actos  o  conven- 
ciones  mercantiles. 


Libro  primero.    De  los  comerciantes  i  de  los  ajentes 

del  comercio. 


Titulo  I.    De  la  calificacion  des  los  comerciantes  i  del  rejistro 

del  comercio. 

§  1.°    De  h,  calificacion  de  los  comerciantes. 

7,  Son  comerciantes  los  que,  teniendo  capacidad  para  contratar,  hacen  del 
comercio  su  profesion  habitual. 

8.  No  es  comerciante  el  que  ejecuta  accidentalmente  un  acto  de  comercio; 
pero  queda  sujeto  a  las  leyes  de  comercio  en  cuanto  a  los  efectos  del  acto. 

9.^)  Los  menores  comerciantes  habilitados  de  edad  pueden  hipotecar  sus  bienea 
inmuebles  para  asegurar  el  cumphmiento  de  las  obligaciones  mercantiles  que  con- 
traigan. 

Pueden  tambien  venderlos  en  los  casos  i  con  las  solemnidades  que  prescriben 
los  articulos  393  i  394  del  Codigo  Civil. 

10.  Cuando  los  hijos  de  familia  i  los  menores  que  administran  su  peculio  pro- 
fesional  en  virtud  de  la  autorizacion  que  les  confieren  los  articulos  246  i  439  del 
Codigo  Civil  ejecutaren  algun  acto  de  comercio,  quedaran  obhgados  hasta  con- 
currencia  de  su  peculio  i  sometidos  a  las  leyes  de  comercio. 

11.'*)  Puede  asimismo  comerciar  la  mujer  casada  mayor  de  veinticinco  anos, 
con  previa  autorizacion  del  marido,  otorgada  en  escritura  pubhca. 

Sin  embargo,  si  la  mujer  casada  mayor  de  edad  ejerce  pubhcamente  el  comercio, 
se  presume  la  autorizacion  del  marido  para  todos  los  actos  relativos  a  esa  profesion, 
aun  cuando  no  se  haya  otorgado  escritura  publica,  mientras  no  intervenga  reclama- 
cion  o  protesta  de  su  marido,  notificada  de  antemano  al  publico,  o  especialmente 
al  que  contratare  con  la  mujer. 

12.5)    La  mujer  casada  mayor  de  veintiun  anos  i  menor  de  veinticinco  puede 

1)  Art.  2  C.  C.  La  costumbre  no  conatituye  derecho  sino  en  los  casos  en  que  la  lei  se 
remite  a  ella. 

Jurispr.:  No  es  acep table  la  costumbre  comercial  que  no  viene  a  suplir  el  silencio  de  la 
lei  que,  por  el  contrario,  es  mui  clara  al  negar  el  endoso  a  los  documentos  que  no  scan  a  la 
orden.  C.  de  Santiago.  G.  de  los  T.  A.  1889,  S.  2434,  p.  5,  T.  II.  C.  de  Id.  9  de  Mayo  de 
1901.    N".  2,  A.  II,  p.  30.    Revista  de  D.  i  J. 

2)  Art.  21  C.  C. 

')  Art.  303  C.  C.  El  menor  habilitado  de  edad  no  podra  enajenar  o  hipotecar  sus  bienea 
raices  iii  aprobar  las  cuentas  de  su  tutor  o  curador,  sin  autorizacion  judicial;  ni  se  concederA 
esta  autorizacion  sin  conocimiento  de  causa. 

La  enajenacion  de  dichos  bienes  raices,  autorizada  por  el  juez,  se  hard  en  publica  subasta. 

*)  Art.  138,  142  i  150  C.  C. 

^)  Art.  143  C.  C.  La  autorizacion  del  marido  podrd  ser  suplida  por  la  del  juez,  con 
conocimiento  de  causa,  cuando  el  marido  se  la  negare  sin  justo  motive,  i  de  ello  se  siga  perjuicio 
a  la  mujer. 

Podr4  asimismo,  ser  suplida  por  el  juez  en  case  de  algun  irapedimento  del  marido,  como 
«1  de  ausencia  real  o  aparente;   cuando  de  la  demora  se  siguiere  perjuicio. 

Art.  146,  inc.  1  C.  C.  La  autorizacion  judicial  representa  la  del  marido  i  produce  los 
mismos  efectos,  con  la  diferencia  quo  va  a  ospresarse. 


CHILE:  TRADERS.  13 

4.1)  Where  the  law  is  silent,  mercantile  customs  apply,  \\hen  the  acts  which 
constitute  them  are  uniform,  public,  generally  performed  in  the  Republic  or  in  a 
certain  locality,  and  repeated  for  a  long  space  of  time,  as  appreciated  with  prudence 
by  the  commercial  judges. 

5.  If  the  authenticity  of  the  custom  which  is  relied  on  is  not  clear  to  the  com- 
mercial courts  which  are  trying  a  question  between  parties,  it  can  only  be  proved  by 
one  of  these  means:  1.  By  an  authenticated  copy  of  two  judgments  which  assert  the 
existence  of  the  custom,  and  have  been  pronounced  in  accordance  therewith ;  — 
2.  By  three  notarial  instruments  prior  to  the  acts  which  form  the  ground  of  the 
action  in  which  the  evidence  is  to  operate. 

6.2)  Mercantile  customs  shall  be  effective  as  a  rule  to  determine  the  meaning 
of  technical  words  or  phrases  of  commerce  and  to  interpret  mercantile  acts  and 
agreements. 


First  Book.    Merchants  and  commercial  agents. 


Title  I.    The  qualification  of  merchants  and  the  commercial  register. 

§  1.     The  qualification  of  merchants. 

7.  Merchants  are  those  who  have  capacity  to  contract  and  who  make  commerce 
their  habitual  profession. 

8.  A  person  who  casually  performs  an  act  of  commerce  is  not  a  merchant ;  but 
is  subject  to  the  laws  of  commerce  as  regards  the  effects  of  the  act. 

9.^)  Merchants  who  are  minors,  but  emancipated  as  regards  age,  may  mortgage 
their  immovable  property  to  insure  the  fulfilment  of  the  mercantile  obligations 
which  they  contract. 

They  may  hke^^^se  sell  them  in  the  events  and  with  the  formalities  prescribed 
by  articles  393  and  394  of  the  Civil  Code. 

10.  \ATien  the  children  of  a  family  and  minors,  who  administer  their  professional 
peculium  by  virtue  of  an  authorisation  conferred  on  them  by  articles  246  and  439 
of  the  Civil  Code,  perform  any  act  of  commerce,  they  shall  be  bound  up  to  the  amount 
of  their  peculium  and  shall  be  subject  to  the  laws  of  commerce. 

11.*)  A  married  woman  above  twenty  five  years  of  age  may  also  trade  under 
the  previous  authorisation  of  her  husband  granted  by  notarial  instrument. 

Nevertheless,  if  a  married  woman  who  has  attained  her  majority  publicly  carries 
on  commerce,  the  authorisation  of  her  husband  for  all  acts  which  relate  to  that 
profession  is  presumed,  even  when  a  notarial  instrument  has  not  been  executed, 
as  long  as  there  is  no  claim  or  protest  by  her  husband,  previously  notified  to  the 
public,  or  specially  notified  to  the  person  who  is  contracting  wdth  the  vdie. 

12.^)   A  married  woman  who  is  above  twenty  one  years  and  under  twenty  five 

1)  Article  2  of  the  Civil  Code.  Custom  does  not  become  law  except  in  the  cases  in  which 
the  law  is  thrown  back  thereon.    Jurisprudence: 

Commercial  custom  which  does  not  amount  to  supplying  the  silence  of  the  law  cannot  be 
accepted.  The  latter  on  the  contrary  is  very  clear  in  refusing  indorsement  to  documents  which 
are  not  to  order.  Court  of  Appeal  of  Santiago.  G.  de  los  T.  Year  1889,  Judgment  2434,  p.  5, 
T.  II.    Same  Court.    9  May   1901,  No.   2,  A.   II,  p.   30.   R.  de  L.  i.   J. 

2)  Article  21  of  the  Civil  Code. 

^)  Article  303  of  the  Civil  Code.  A  minor  who  is  emancipated  as  regards  age  cannot  alienate 
or  mortgage  his  real  estate  or  approve  the  accounts  of  his  guardian  or  curator  without  judicial 
authorisation;  nor  wUl  this  authorisation  be  granted  without    cognizance  of   the  cause. 

The  alienation  of  the  said  real  estate,  authorised  by  the  judge,  must  be  affected  by  public 
auction. 

■1)  Articles  138,  142  &  150  of  the  Civil  Code. 

')  Article  143  of  the  Civil  Code.  WTien  the  husband  refuses  his  authorisation  without 
ust  reason,  and  detriment  to  his  wife  ensues  therefrom,  it  may  be  supplied  by  the  judge  who 
has   cognisance   of  the   cause. 

The  authorisation  may  also  be  suppUed  by  the  judge  in  the  case  of  tlie  husband  being 
prevented,  e.g.  by  liis  real  or  apparent  absence;  when  detriment  follows  from  the  delay. 

Article  146,  paragraph  1  of  the  Civil  Code.  The  judicial  authorisation  is  in  representation 
of  the  husband  and  produces  the  same  effects,  with  the  difference  hereinafter  expressed. 
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igualmente  comerciar,  llenando  estos  requisites :  1 .  °  Que  el  marido  mayor  de  edad 
fe  otorgue  la  autorizacion  competente.  Si  el  marido  fuere  menor  de  veintiun  anos, 
la  autorizacion  debera  ser  aprobada  por  la  justicia  ordinaria;  —  2.°  Que  el  decreto 
aprobatorio  sea  rejistrado  i  publicado  en  la  forma  prescrita  por  la  lei. 

13.1)  Revocada  la  autorizacion  concedida  a  la  mujer  casada,  el  marido  debera 
hacer  registrar  i  publicar  un  estracto  de  la  escritura  revocatoria,  so  pena  de  responder 
a  los  terceros  de  buena  fe  de  las  obligaciones  que  la  mujer  contrajere  despues  de  la 
revocacion. 

14.  La  mujer  casada  no  sera  considerada  como  comerciante  si  no  hace  un 
comercio  separado  del  de  su  marido. 

15.2)  La  mujer  que  comercia  con  autorizacion  espresa  o  tacita  obliga  a  la  respon- 
sabUidad  de  sus  actos  los  bienes  de  su  marido,  los  de  la  sociedad  conyugal  i  los 
suyos  propios,  de  cualquier  naturaleza  que  sean.  Si  comerciare  con  autorizacion 
espresa  del  marido,  la  escritura  de  autorizacion  podra  limitar  la  responsabilidad, 
escluyendo  el  marido  sus  bienes  i  los"  de  la  sociedad. 

16.3)  La  mujer  divorciada  i  la  que  ha  obtenido  separacion  de  bienes,  siendo 
mayores  de  edad,  pueden  comerciar,  previo  el  rejistro  i  publicacion  de  la  sentencia 
de  divorcio  i  separacion. 

Si  la  divorciada  fuere  mayor  de  veintiun  anos  i  menor  de  veinticinco,  debera 
obtener  habUitacion  de  edad. 

Si  la  mujer  separada  de  bienes  fuere  mayor  de  veintiun  anos  i  menor  de  veinti- 
cinco, Be  sujetara  a  lo  dispuesto  en  el  articulo  12. 

17.*)  La  mujer  casada  mayor  de  edad  que  fuere  comerciante  puede  bipotecar  i 
vender  libremente  sus  bienes  inmuebles. 

Si  fuere  mayor  de  veintiun  anos  i  menor  de  veinticinco,  podra  tambien  bipotecar 
i  vender,  observando  en  la  venta  lo  dispuesto  en  los  articulos  393  i  394  del  Codieo 
Gvil.  ^ 

18.*)  El  menor  comerciante  i  la  mujer  divorciada  o  separada  de  bienes  pueden 
comparecer  en  juicio  por  si  solos  en  todas  las  cuestiones  relativas  a  su  comercio 

La  mujer  no  divorciada  ni  separada  de  bienes  no  puede  estar  en  juicio  sin  la 
autorizacion  escrita  de  su  marido  o  de  la  justicia  ordinaria  en  subsidio. 

19.  Los  contra tos  celebrados  por  personas  a  quienes  este  prohibido  por  las 
leyea  el  ejercicio  del  comercio,  no  producen  accion  contra  el  contratante  capaz; 
pero  confieren  a  este  derecho  para  demandar  a  su  eleccion  la  nulidad  o  cumplimiento 
de  eUos,  a  menos  que  se  pruebe  que  ha  procedido  de  mala  fe. 

§  2.°    Del  rejistro  del  comercio. 

20.  En  la  cabecera  de  cada  departamento  se  lie  vara  un  rejistro  en  que  se 
anotaran  todos  los  documentos  que  segun  este  Codigo  deben  sujetarse  a  in- 
scripcion. 


1)  Art.  141  C.  C. 

2)  Art.  146,  inc.  2  i  3  C.  C.  La  mujer  que  precede  con  autorizacion  del  marido,  obliga 
al  marido  en  sus  bienes  de  la  misma  manera  que  si  el  acto  fuera  del  marido;  i  obliga  ademas 
BUS  bienes  propios,  hasta  concurrencia  del  beneficio  particular  que  ella  reportare  del  acto:  i  lo 
mismo  serA  si  la  mujer  ha  sido  autorizada  judicialment«  por  impedimento  accidental  del  marido 
en  cases  urjentes,  con  tal  que  haya  podido  presumirse  el  eonsentimiento  de  6ste. 

Pero  si  la  mujer  ha  sido  autorizada  por  el  juez  contra  la  voluntad  del  marido,  obligara 
solamente  sus  bienes  propios;  mas  no  obligara  el  haber  social,  ni  los  bienes  del  marido,  sino 
hasta  concurrencia  del  beneficio  que  la  sociedad  o  el  marido  hubieren  reportado  del  acto. 

3)  Art.  159,   163  i  173  C.  C. 

*)  Art.  144  0.  C.  Ni  la  mujer,  ni  el  marido,  ni  dmbos  juntos,  podran  anejeneir  o  bipotecar 
los  bienes  raices  de  la  mujer,  sino  en  los  casos  i  con  las  formalidades  que  se  dirdn  en  el  titulo 
«De  la  sociedad  conyugal*. 

Art.  1754  C.  C. 

*)  Art.  136,  143  i  159,  inc.  3  C.  C.  Pero  necesita  de  esta  autorizacion,  o  la  del  juez 
en  subsidio  (la  mujer  casada  separada  de  bienes),  para  estar  en  juicio,  aun  en  causas  con- 
cernientes  a  su  administraeion  separada;  salvo  en  los  casos  escepcionales  del  articulo  136. 
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may  likewise  trade  on  fulfilling  these  requisites:  1.  That  hor  husband,  being  of  full 
age,  grants  her  the  competent  authorisation.  If  her  husband  in  under  twenty  one 
years,  the  authorisation  must  be  approved  by  the  ordinary  judge;  —  2.  That  the 
decree  of  approval  is  registered  and  pubhshcd  as  prescribed  by  law. 

13.1)  xf  the  authorisation  granted  to  a  married  woman  is  revoked,  her  husband 
must  cause  an  extract  of  the  document  of  revocation  to  be  registered  and  published, 
on  pain  of  being  liable  to  third  persons  acting  in  good  faith  for  the  obligations  which 
his  wife  contracts  after  the  revocation. 

14.  A  married  woman  shall  not  be  considered  a  merchant  if  she  does  not 
carry  on  a  trade  separate  from  that  of  her  husband. 

15.2)  A  woman  who  trades  with  express  or  imjjlied  authorisation  involves  the 
property  of  her  husband,  of  the  conjugal  partnership  and  of  her  own  property  of  every 
kind  to  the  liability  for  her  acts.  If  she  trades  wth  the  express  authorisation  of  her 
husband,  the  mstrument  of  authorisation  may  limit  the  habihty  by  the  husband 
excluding  liis  property  and  that  of  the  conjugal  partnership. 

16.^)  A  divorced  woman  and  one  who  has  obtained  separation  of  property,  being 
of  full  age,  may  trade  after  tlie  previous  registration  and  pubUcation  of  the  judgment 
of  divorce  and  separation. 

If  the  divorced  woman  is  above  twenty  one  years  and  under  twenty  five,  she 
must  obtain  quaUfication  of  age  (emancipation). 

If  a  wife  with  separation  of  property  is  above  twenty  one  years  and  under  twenty 
five,  she  shall  be  subject  to  the  provisions  of  article  12. 

17.*)  A  married  woman  who  is  a  merchant  and  of  full  age  may  freely  mortgage 
and  sell  her  immovable  property. 

If  she  is  above  twenty  one  years  and  under  twenty  five,  she  may  hkewise  mort- 
gage, and  sell  by  observing  in  the  sale  the  provisions  of  articles  393  and  394  of  the 
Civil  Code. 

18.^)  A  minor  who  is  a  merchant,  and  a  divorced  woman  or  one  who  has  separa- 
tion of  property,  may  appear  in  an  action  by  themselves  alone  in  all  questions  relating 
to  their  trade. 

A  wife  who  is  neither  divorced  nor  has  separation  of  property  cannot  appear 
in  an  action  without  the  ^vritten  authorisation  of  her  husband  or  of  the  ordinary 
judge  in  his  place. 

19.  Contracts  made  by  persons  to  whom  the  practice  of  commerce  is  forbidden 
by  law  do  not  give  rise  to  an  action  against  a  contractor  with  capacity;  but  they 
confer  on  the  latter  the  right  to  demand  the  nuUity  or  performance  thereof  at  his 
election,  unless  it  is  proved  that  he  has  acted  in  bad  faith. 

§  2.     The  commercial  register. 

20.  A  register  shall  be  kept  at  the  head  quarters  of  each  department,  wherein 
shall  be  entered  all  the  documents  which  must  be  subjected  to  inscription  according 
to  this  Code. 


1)  Article  141  of  the  Civil  Code. 

2)  Article  146,  paragraphs  2  and  3  of  the  Civil  Code.  A  woman  who  acts  with  the  authori- 
sation of  her  husband  binds  her  husband  as  regards  his  property  in  the  same  way  as  if  the  act 
were  that  of  the  husband ;  and  she  likewise  binds  her  own  property  up  to  the  aEnount  of  the 
separate  profit  which  she  derives  from  the  act:  and  the  same  shall  be  the  case,  if  the  wife  has 
been  authorised  by  the  judge  in  urgent  cases,  in  consequence  of  her  husband  being  casually  pre- 
vented, provided  that  it  has  been  possible  to  presume  liia  consent. 

But  if  the  wife  has  been  authorised  by  the  judge  against  the  wish  of  her  husband,  she  shall 
only  bind  her  own  property ;  but  she  shall  not  bind  the  common  property,  nor  the  property  of 
her  husband,  except  to  the  amount  of  the  profit  which  the  conjugal  partnership  or  husband  has 
derived  from  the  act. 

3)  Articles  159,  163  and  173  of  the  Civil  Code. 

*)  Article  144  of  the  Civil  Code.  Neither  a  wife  nor  her  husband,  nor  both  together,  may 
sell  or  mortgage  the  real  estate  of  the  wife,  except  in  the  cases  and  with  the  formalities  which  are 
stated  in  the  Title  "The  conjugal  partnership". 

Article  1754  of  the  Civil  Code. 

^)  Articles  136,  143  and  159,  paragraph  3  of  the  Civil  Code.  But  this  authorisation  or  that 
of  the  judge  (in  the  case  of  a  woman  with  separation  of  property)  is  necessary  for  the  purpose  of 
appearing  in  an  action,  even  in  causes  wliich  concern  her  separate  administration;  save  in  the 
exceptional  cases  of  article  136. 
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21.  Las  reglas  i  formalidades  relativas  a  la  organizacion  del  rejistro  del  comercio, 
a  los  deberes  i  funciones  del  secretario  encargado  de  61  i  a  la  forma  i  solemnidad 
de  las  inscripciones,  se  determinaran  en  un  reglamento  especial. 

Titulo  II.    De  las  obligaciones  de  los  comerciantes. 

§  1.°    De  la  inscripcion  de  documentos. 

22.  En  el  rejistro  del  comercio  se  tomara  razon  en  estracto  i  por  orden  de 
numeros  i  fechas  de  los  siguientes  documentos:  1.°  De  las  capitulaciones  matri- 
moniales,  inventarios  solemnes,  testamentos,  actos  de  particion,  sentencias  de  ad- 
judicacion,  escrituras  piibUcas  de  donacion,  venta,  permuta,  u  otras  de  igual  autenti- 
cidad  quo  impongan  al  marido  alguna  responsabilidad  a  favor  de  la  mujer;  — 
2.  °  De  las  sentencias  de  divorcio  o  separacion  de  bienes  i  de  las  liquidaciones  practi- 
cadas  para  determinar  las  especies  o  cantidades  que  el  marido  deba  entregar  a  su 
mujer  divorciada  o  separada  de  bienes;  —  3.°  De  los  documentos  justificativos 
de  los  haberes  del  hijo  o  pupilo  que  esta  bajo  la  potestad  del  padre  o  guardador; 
—  4.°  De  las  escrituras  de  sociedad,  sea  esta  colectiva,  en  comandita  o  anonima, 
i  de  las  en  que  los  socios  nombraren  jerente  de  la  sociedad  en  liquidacion;  — 
5.°  De  los  poderes  que  los  comerciantes  otorgaren  a  sus  factores  o  dependientes  para 
la  administracion  de  sus  negocios. 

23.  La  toma  de  razon  de  los  documentos  especificados  en  el  articulo  anteroir 
debera  todo  comerciante  hacerla  efectuar  dentro  del  t^rmino  de  quince  dias,  contados, 
segun  el  caso,  desde  el  dia  del  otorgamiento  del  documento  sujeto  a  inscripcion,  o 
desde  la  fecha  en  que  el  marido,  padre  o  guardador  principie  a  ejercer  el  comercio. 

24.  Las  escrituras  sociales  i  los  poderes  de  que  no  se  hubiere  tornado  ra/.on, 
no  produciran  efecto  alguno  entre  los  socios,  ni  entre  el  mandante  i  mandatario; 
pero  los  actos  ejecutados  o  contratos  celebrados  por  los  socios  o  mandatarios  surtiran 
pleno  efecto  respecto  de  terceros. 

§  2.°    De  la  contabilidad  mercantil. 

25.  Todo  comerciante  esta  obligado  a  llevar  para  su  contabilidad  i  correa- 
pondencia:  1.°  El  Ubro  diario ;  — 2.°  El  libro  mayor  o  de  cuentas  corrientes;  — 
3.°  El  libro  de  balances;  —  4.°  El  libro  copiador  de  cartas. 

26.  Los  libros  podran  ser  llevados  en  lengua  castellana  o  en  cualquier  otro 
idioma  estranjero. 

En  los  casos  de  exhibicion  judicial,  los  libros  escritos  en  idioma  estranjero 
seran  traducidos  a  costa  del  dueiio  por  un  interprete  nombrado  de  oficio. 

27.  En  el  Ubro  diario  se  asentaran  por  orden  cronolojico  i  dia  por  dia  las  opera- 
ciones  mercantiles  que  ejecute  el  comerciante,  espresando  detalladamente  el  caracter 
i  circunstancias  de  cada  una  de  ellas. 

28.  Llevandose  libro  de  caja  i  de  facturas,  podra  omitirse  en  el  diario  el  asiento 
detallado,  tanto  de  las  cantidades  que  entraren,  como  de  las  compras,  ventas  i 
remesas  de  mercaderias  que  el  comerciante  hiciere. 

29.  Al  abrir  su  jiro,  todo  comerciante  hara  en  el  libro  de  balances  una  enuncia- 
cion  estimativa  de  todos  sus  bienes,  tanto  muebles  como  inmuebles,  i  de  todos 
sus  creditos  activos  i  pasivos. 

Al  fin  de  cada  ano  formara  en  este  mismo  libro  un  balance  jeneral  de  todos 
sus  negocios,  bajo  las  responsabilidades  que  se  establecen  en  el  Libro  IV  de  est« 
Codigo. 

30.  Los  comerciantes  por  menor  llevaran  un  libro  encuadernado,  forrado  i 
foliado,  i  en  el  asentaran  diariamente  las  compras  i  ventas  que  hagan,  tanto  al  fiado 
como  al  contado. 

En  este  mismo  libro  formaran  al  fin  de  cada  ano  un  balance  jeneral  de  todas 
las  operaciones  de  su  jiro. 

Se  considera  comerciante  por  menor  al  que  vende  directa  i  habitualmente  al 
consumidor. 

31.  Se  prohibe  a  los  comerciantes:  1.°  Alterar  en  los  asientos  el  orden  i  fecha 
de  las  operaciones  descritas ;  —  2.  °  Dejar  blancos  en  el  cuerpo  de  los  asientos  o 
a  continuacion  de  eUos;  —  3.°  Hacer  interlineaciones,  raspaduras  o  enmiendas  en 
los  mismos  asientos;  —  4.°  Borrar  los  asientos  o  parte  de  ellos;  —  5.°  Arrancar 
hojas,  alterar  la  encuademacion  i  foUatura   i   mutQar  alguna  parte  de  los  libros. 
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21.  The  rules  and  formalities  which  relate  to  the  organization  of  the  commercial 
register,  to  the  duties  and  functions  of  tlie  secretary  in  charge  thereof,  and  to  the 
form  and  solemnity  of  the  inscriptions,  shall  be  determined  by  a  special  regulation. 

Title  II.    Obligations  of  merchants. 

§  1.     The  registration  of  documents. 

22.  A  summary  of  the  follomng  documents  shall  be  entered  in  the  commercial 
register  in  order  of  number  and  date:  1.  Marriage  settlements,  formal  inventories, 
wiOs,  acts  of  partition,  judgments  of  adjudication,  notarial  instruments  of  gift,  sale, 
exchange,  and  others  of  like  authenticity  which  impose  on  the  husband  any  habiUty 
in  favour  of  liis  wife;  —  2.  Judgments  of  divorce  or  separation  of  property  and  of 
tlie  adjustments  effected  in  order  to  determine  the  specific  things  or  amounts  which 
a  husband  has  to  deUver  to  his  wife  who  is  divorced  or  whose  property  has  been 
separated ;  —  3.  Documents  proving  the  property  of  the  child  or  ward  who  is  under 
the  fotestas  of  his  father  or  guardian;  —  4.  Instruments  forming  an  association, 
whether  an  unlimited  or  limited  partnership,  or  a  limited  company,  and  those  by 
which  the  members  appoint  a  manager  to  an  association  in  Uquidation ;  —  5.  Powers 
granted  by  merchants  to  their  managers  or  subordinates  for  the  administration 
of  their  business. 

23.  Every  merchant  must  cause  the  registration  of  the  documents  specified 
in  the  preceding  article  to  be  effected  within  the  term  of  fifteen  days,  reckoned  from 
the  day  of  the  execution  of  the  document  subject  to  inscription,  or  from  the  date 
on  which  the  husband,  father  or  guardian  begins  to  practise  commerce,  as  the  case 
may  be. 

24.  Social  instruments  and  powers  which  have  not  been  entered,  shall  not 
produce  any  effect  as  between  the  members,  or  between  the  principal  and  agent; 
but  acts  performed  and  contracts  made  by  the  members  or  agents  shall  have  full 
effect  with  respect  to  third  persons. 

§  2.     Mercantile  accounting. 

25.  Every  merchant  is  bound  to  keep  for  his  accounting  and  correspondence: 
1.  A  day  book;  —  2.  A  ledger  or  book  of  current  accounts;  —  3.  A  capital  accoimt 
book;  —  4.  A  book  for  copying  letters. 

26.  The  books  may  be  kept  in  the  Spanish  or  any  foreign  language. 

In  case  of  production  in  Court,  books  written  in  a  foreign  language  shall  be  trans- 
lated at  the  expense  of  the  owner  by  an  officially  appointed  interpreter. 

27.  The  mercantile  operations  carried  out  by  a  merchant  shall  be  entered  in 
chronological  order  and  day  by  day  in  the  day  book,  and  the  character  and  particu- 
lars of  each  shall  be  expressed  in  detail. 

28.  If  a  book  for  cash  and  invoices  is  kept,  the  detailed  entry  in  the  day  book 
may  be  omitted,  both  of  the  sums  which  come  in  and  of  the  purchases,  sales  and 
remittances  of  merchandise  effected  by  the  merchant. 

29.  On  commencing  liis  business,  every  merchant  shall  enter  in  the  capital 
account  book  a  statement  of  the  estimate  of  aU  his  property,  both  movable  and 
immovable,  and  of  all  his  debts  and  credits. 

At  the  end  of  each  year  he  shall  draw  up  in  the  same  book  a  general  balance 
of  all  his  business,  under  the  responsibilities  enacted  by  Book  IV  of  this  Code. 

30.  Retail  merchants  shall  keep  a  leather-bound  paged  book,  wherein  they 
shall  enter  daily  the  purchases  and  sales  which  they  make  either  on  credit  or  for  cash. 

In  this  same  book  they  shall  draw  up  a  general  balance  of  all  the  operations 
of  their  business  at  the  end  of  each  year. 

A  person  who  sells  directly  and  habitually  to  the  consumer  is  considered  a  retail 
merchant. 

31.  Merchants  are  forbidden:  1.  To  alter  the  order  or  date  of  the  operations 
described  in  the  entries;  —  2.  To  leave  blanks  in  the  body  or  in  continuation  of  the 
entries;  —  3.  To  make  interlineations,  deletions  or  alterations  in  the  said  entries;  — • 
4.  To  erase  the  entries  or  part  thereof;  —  5.  To  tear  out  leaves,  alter  the  binding 
or  paging  or  mutilate  any  part  of  the  books. 
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32.  Los  errores  i  omisiones  que  se  cometieren  al  formar  un  asiento  se  salvaran 
en  otro  nuevo  en  la  fecha  en  que  se  notare  la  falta. 

33.  El  eomerciante  que  oculte  alguno  de  sus  libros,  siendole  ordenada  la  ex- 
hibicion,  sera  juzgado  por  los  asientos  de  los  libros  de  su  coUtigante  que  estuvieren 
an'eglados,  sin  admitirsele  prueba  en  contrario. 

34.  Los  libros  que  adolezcan  de  los  vicios  enunciados  en  el  articulo  31  no 
tendran  valor  en  juicio  a  favor  del  eomerciante  a  quien  pertenezcan,  i  las  diferencias 
que  le  ocurran  con  otro  eomerciante  por  liechos  mercantUes,  seran  decididas  por 
los  libros  de  este,  si  estuvieren  arreglados  a  las  disposicionea  de  este  Codigo  i  no  se 
rindiere  prueba  en  contrario. 

35.  Los  libros  de  comercio  llevados  en  conformidad  a  lo  dispuesto  en  el  articulo 
31,  hacen  fe  en  las  causas  mercantiles  que  los  comerciantes  ajiten  entre  si. 

36.  Si  los  libros  de  ambas  partes  estuvieren  en  desacuerdo,  los  tribunales 
decidiran  las  cuestiones  que  ocurran  segun  el  merito  que  suministren  las  demas 
pruebas  que  se  hayan  rendido. 

37.  Si  uno  de  los  Utigantes  ofrece  estar  i  pasar  por  lo  que  constare  de  los  libros 
de  su  contendor,  i  este  se  niega  a  exhibirlos  sin  motivo  bastante  en  concepto  de  los 
juzgados  de  comercio,  podran  los  mismos  juzgados  deferir  el  juramento  supletorio 
a  la  parte  que  ha  exijido  la  exhibicion. 

38.  Los  libros  hacen  fe  contra  el  eomerciante  que  los  Ueva,  i  no  se  le  admitira 
prueba  que  tienda  a  destruir  lo  que  resultare  de  sus  asientos. 

39.  La  fe  de  los  libros  es  indivisible,  i  el  Utigante  que  aceptare  en  lo  favorable 
los  asientos  de  los  libros  de  su  contendor,  estara  obligado  a  pasar  por  todas  las  enun- 
ciaciones  adversas  que  ellos  contengan. 

40.  Los  libros  ausLUares  no  hacen  prueba  en  juicio  independientemente  de 
los  que  exije  el  articulo  25;  pero  si  el  dueno  de  estos  los  hubiere  perdido  sin  su  culpa, 
haran  prueba  aqueUos  Ubros  con  tal  que  hayan  sido  Uevados  en  regla. 

41.  Se  prohibe  hacer  pesquisas  de  oficio  para  inquirir  si  los  comerciantes 
tienen  o  no  libros,  o  si  estan  o  no  arreglados  a  las  prescripciones  de  este  Codigo. 

42.  Los  tribunales  no  pueden  ordenar  de  oficio,  ni  a  instancia  de  parte,  la 
manifestacion  i  reconocimiento  jeneral  de  los  libros,  salvo  en  los  casos  de  sucesion 
universal,  comunidad  de  bienes,  liquidacion  de  las  sociedades  legales  o  convencio- 
nales  i  quiebras. 

43.^)  La  exhibicion  parcial  de  los  libros  de  alguno  de  los  litigantes  podra  ser 
ordenada  a  soUcitud  de  parte  o  de  oficio. 

Verificada  la  exhibicion,  el  reconocimiento  i  compulsa  seran  ejecutados  en  el 
lugar  donde  los  hbros  se  Uevan  i  a  presencia  del  dueno  o  de  la  persona  que  el  comisione, 
i  se  limitaran  a  los  asientos  que  tengan  una  relacion  necesaria  con  la  cuestion  que 
86  ajitare,  i  a  la  inspeccion  precisa  para  establecer  que  los  libros  ban  sido  Uevados 
con  la  regularidad  requerida. 

Solo  los  jueces  de  comercio  son  competentes  para  verificar  el  reconocimiento 
de  los  hbros. 

44.  Los  comerciantes  deberan  conservar  los  hbros  de  su  jiro  hasta  que  termine 
de  todo  punto  la  liquidacion  de  sus  negocios. 

La  misma  obhgacion  pesa  sobre  sus  herederos. 

§  3.°    De  la  correspondencia. 

45.  Los  comerciantes  deberan  dejar  copia  integra  i  a  la  letra  de  todas  las 
cartas  que  escribieren  sobre  negocios  de  su  jiro  en  el  hbro  destinado  a  este  objeto. 

46.  Las  cartas  se  pondran  en  el  hbro  copiador  unas  en  pos  de  otras,  sin  dejarse 
blancos,  i  guardandose  el  orden  de  sus  fechas. 

47.  Los  juzgados  de  comercio  pueden  decretar  de  oficio,  o  a  instancia  de 
parte,  la  exhibicion  de  las  cartas  orijinales  que  tengan  relacion  con  el  asunto  htijioso. 


^)  Jurispr.:  Es  nulo  el  examen  practicado  por  vin  ministro  de  fe  i  n6  por  el  juez  de  la 
causa.  C.  de  La  Serena.  G.  de  los  T.  A.  1895,  S.  668,  p.  533.  C.  de  Santiago.  G.  de  los  T. 
A.  1897,  S.  165,  p.  107. 

La  disposicion  de  este  articulo  no  pugna  con  la  comision  conferida  a  un  ministro  de  fe 
para  que  ponga  en  autos  constancia  de  asientos  parciales  de  los  libros,  siempre  que  lo  hayan 
aceptado  6rabas  partes.    C.  Suprema.   N.  °  8,  A.  II,   p.  282,  R.  de  D.  i  J. 
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32.  Errors  and  omissions  made  in  forming  an  entry  sliall  be  corrected  by  another 
entry  on  the  date  on  which  the  mistake  is  noticed. 

33.  A  merchant  who  conceals  any  of  his  books,  when  he  is  ordered  to  produce 
them,  shall  be  judged  by  the  entries  in  the  books  of  his  opponent  which  are  in  order, 
without  his  being  allo\\ed  to  give  any  evidence  to  the  contrary. 

34.  Books  which  suffer  from  the  defects  mentioned  in  article  31  shall  have 
no  force  in  an  action  in  favour  of  the  merchant  to  whom  they  belong,  and  the  disputes 
which  arise  «ith  another  merchant  over  mercantile  acts  shall  be  decided  by  the 
books  of  the  latter,  if  they  are  in  accord  with  the  provisions  of  this  Code  and  no 
contrary  evidence  is  given. 

35.  Commercial  books  kept  in  accordance  with  the  provisions  of  article  31 
are  evidence  in  mercantile  causes  which  merchants  htigate  with  each  other. 

36.  If  the  books  of  the  two  parties  disagree,  the  tribunals  shall  decide  the  ques- 
tions which  arise  according  to  the  merits  as  showTi  by  the  other  evidence  given. 

37.  If  one  of  the  litigants  offers  to  abide  by  the  statements  in  the  books  of  his 
opponent,  and  the  latter  refuses  to  produce  them  without  a  reason  which  is  sufficient 
in  the  opinion  of  the  commercial  courts,  the  said  courts  may  tender  a  supplementary 
oath  to  the  party  who  demanded  the  production. 

38.  The  books  are  evidence  against  the  merchant  who  keeps  them,  and  evidence 
which  tends  to  destroy  the  result  of  their  entries  shall  not  be  admitted. 

39.  The  probatory  effect  of  books  cannot  be  divided,  and  a  litigant  who  accepts 
the  entries  in  the  books  of  his  opponent  so  far  as  they  are  favourable,  shall  be  obliged 
to  abide  by  all  the  adverse  statements  which  they  contain. 

40.  Additional  books  are  not  evidence  in  an  action  apart  from  those  required 
by  article  25;  but  if  the  o^^Tier  of  the  latter  has  lost  them  without  his  negligence, 
the  former  books  shall  be  evidence  provided  that  they  have  been  kept  according 
to  rule. 

41.  It  is  forbidden  to  make  official  inquiries  to  ascertain  whether  merchants 
keep  books  or  not,  or  whether  they  are  or  are  not  in  order  according  to  the  provisions 
of  this  Code. 

42.  The  tribunals  cannot,  either  ex  officio  or  at  the  instance  of  a  party,  order 
the  general  production  and  examination  of  the  books,  except  in  cases  of  universal 
succession,  community  of  property,  liquidation  of  legal  or  conventional  associations 
or  bankruptcies. 

43.1)  Partial  production  of  the  books  of  one  of  the  litigants  may  be  ordered 
on  the  application  of  a  party  or  ex  officio. 

When  production  has  taken  place,  the  examination  and  copying  shall  be  carried 
out  in  the  place  ^\here  the  books  are  kept  and  in  the  presence  of  the  owner  or  of  a 
person  commissioned  by  him,  and  shaD  be  confined  to  the  entries  which  are  necessarily 
related  to  the  question  in  dispute,  and  to  the  inspection  necessary  to  estabUsh  that 
the  books  have  been  kept  with  the  required  regularity. 

Only  the  commercial  judges  are  competent  to  make  the  examination  of  the 
books. 

44.  Merchants  must  preserve  the  books  of  their  business  until  the  liquidation 
thereof  terminates  in  every  particular. 

Their  heirs  are  subject  to  the  same  obligation. 

§  3.     The  Correspondence. 

45.  Merchants  must  leave  an  entire  and  Uteral  copy  of  all  the  letters  which 
they  write  concerning  the  affairs  of  their  business  in  a  book  intended  for  this  purpose. 

46.  The  letters  shall  be  placed  in  the  copy  letter  book  one  after  another, 
without  leaving  blanks,  and  they  shall  keep  the  order  of  their  dates. 

47.  The  commercial  courts  may,  either  ex  officio  or  at  the  instance  of  a  party, 
order  the  production  of  the  original  letters  which  relate  to  the  matter  in  dispute, 


1)  Jurisprudence:  An  examination  made  by  an  authoritative  official  and  not  by  the  judge 
of  the  cause,  is  void.  Court  of  Appeal  of  La  Serena.  G.  de  los  T.  Year  1895,  Judgment  668,  p.  353. 
Court  of  Appeal  of  Santiago.     G.  de  los  T.  Year  1897,  Judgment  163,  p.  107. 

The  provision  in  this  article  does  not  conflict  with  the  duty  conferred  on  an  authoritative 
official  to  place  a  statement  of  partial  entries  from  the  books  in  the  record,  provided  that 
both  parties  have  accepted  it.  Supreme  Coiu't  of  Appeal.  No.  8,  A.  II  p.  282.  R,  de  L.  i.  I. 
B  3 
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i  ordenar  que  se  compulsen  de  los  libros  respectivos  las  de  igual  clase  que  se  hayan 
dirijido  los  litigantes. 

En  uno  i  otro  caso  se  designaran  previa  i  determinadamente  las  cartas  que 
deban  exhibirse  o  copiarse. 

Titulo  III.    De  los  corredores. 

48.  Los  corredores  son  oficiales  publicos  instituidos  per  la  lei  para  dispensar 
su  mediacion  asalariada  a  los  comerciantes  i  facilitarles  la  conclusion  de  sus  con- 
tratos. 

49.  En  las  plazas  de  comercio  que  designare  el  Presidente  de  la  Republica 
habra  un  niimero  fijo  de  corredores,  proporcionado  a  su  poblacion  i  a  la  estension 
de  su  trafico. 

El  numero  sera  fijado  por  reglamentos  particulares. 

50.  Los  corredores  seran  nombrados  por  el  Presidente  de  la  Republica  a  pro- 
puesta  en  terna  de  los  juzgados  de  comercio. 

En  los  distritos  donde  hubiere  dos  o  mas  juzgados  que  conozcan  de  asuntos 
mercantiles,  la  propuesta  se  hara  por  el  que  estuviere  de  turno  al  tiempo  de  la 
creacion  de  la  plaza  o  de  su  vacante. 

51.  Para  formar  la  terna,  los  juzgados  de  comercio  convocaran  a  concurso, 
i  las  personas  que  quieran  tomar  parte  en  el  deberan  acreditar  de  una  manera  feha- 
ciente  su  aptitud  legal  i  moral,  i  la  posesion  de  los  conocimientos  necesarios  para 
el  exacto  desempeiio  de  las  funciones  de  corredor. 

52.  Antes  de  entrar  en  el  ejercicio  de  sus  funciones,  los  corredores  prestar&n 
ante  el  respectivo  juzgado  de  comercio  juramento  de  desempeiiar  fiel  i  lealmente 
el  cargo,  i  rediran  una  fianza  para  responder  de  las  condenaciones  que  se  pronun- 
ciaren  contra  ellos  por  hechos  relativos  al  desempeiio  de  su  profesion. 

53.  La  fianza  de  los  corredores  sera  de  mil  a  cinco  mil  pesos. 

El  Presidente  de  la  Republica  designara  la  cantidad  de  la  fianza,  segun  la  impor- 
tancia  de  las  plazas  de  comercio  donde  los  corredores  deban  desempeiiar  sus  funciones. 

54.  Si  de  cualquier  modo  llegare  a  noticia  del  juzgado  de  comercio  que  la 
fianza  del  corredor  se  halla  disminuida  o  agotada,  le  ordenara  que  la  reponga  dentro 
de  treinta  dias;  i  si  el  corredor  no  lo  hiciere,  se  declarara  vacante  el  destino. 

55.  No  pueden  ser  corredores :  1.°  Los  que  tienen  prohibicion  de  comerciar; 

—  2.°  Los  menores  de  veinticinco  anos,  aunque  sean  habiUtados  de  edad,  i  las 
mujeres;  —  3.°  Los  que  ban  sido  destituidos  de  este  cargo;  —  4.°  Los  que 
hubieren  sido  condenados  a  pena  aflictiva  o  infamante. 

56.  Los  corredores  estan  obligados:  1.°  A  responder  de  la  identidad  de  las 
personas  que  contrataren  por  su  intermedio  i  a  asegurarse  de  su  capacidad  legal. 

—  Interviniendo  en  contratos  celebrados  por  personas  incapaces,  responderan  de  los 
perjuicios  que  resultaren  directamente  de  la  incapacidad;  —  2.°  A  ejecutar  por 
si  mismos  las  negociaciones  que  se  les  encomendaren ;  —  3.°  A  llevar  un  rejistro 
encuadernado  i  foliado,  en  el  cual  asentaran  dia  a  dia,  por  el  orden  de  fechas, 
en  numeracion  progresiva,  sin  raspaduras,  interlineaciones,  notas  marjinales,  abre- 
viaturas  o  cifras,  todas  las  compraventas,  seguros,  prestamos  a  la  gruesa,  fleta- 
mentos,  i  en  jeneral  todas  las  operaciones  ejecutadas  por  su  mediacion.  —  No 
pudiendo  hacer  por  si  mismos  los  asientos,  les  sera  permitido  ejecutarlos,  bajo 
su  responsabilidad,  por  medio  de  un  dependiente,  i  a  condicion  de  rubricarlos 
al  marjen;  —  4.°  A  llevar  un  libro  manual  en  el  cual  consignaran  los  nombres  i 
domicilios  de  los  contratantes,  la  materia  del  contrato  i  las  condiciones  con  que  se 
hubiere  celebrado.  —  Los  asientos  se  haran  en  el  acto  de  ajustarse  las  operaciones. 

—  Siempre  que  negociaren  letras  de  cambio,  deberan  asentar  sus  fechas,  t^rminos  i 
vencimientos,  las  plazas  sobre  que  esten  jiradas,  los  nombres  del  librador,  endosantes 
i  pagador,  los  del  ultimo  cedente  i  tomador,  i  el  cambio  convenido  entre  estos;  — 
5.°  A  recojer  del  cedente  los  documentos  de  comercio  que  hubieren  negociado 
i  entregarlos  al  tomador,  de  quien  recibiran  el  precio  para  Uevarlo  al  cedente;  — 
6.°  A  entregar  a  cada  uno  de  los  interesados,  dentro  de  las  veinticuatro  horas 
siguientes  a  la  conclusion  del  negocio,  un  estracto  firmado  por  ellos  i  por  los 
mismos  interesados  del  asiento  que  hubieren  verificado  en  su  rejistro.  Este 
estracto   firmado   por  las   partes  hace  fe  del  contrato;    —    7.°  A    presentar    su 
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and  order  that  those  of  the  same  class  which  the  Utigants  have  sent  shall  be  copied 
from  the  corresponding  books, 

In  either  case,  the  letters  which  are  to  be  produced  or  copied  shall  be  previously 
and  specifically  named. 

Title  III.    Brokers. 

48.  Brokers  are  public  officials  appointed  by  law  to  afford  their  remunerated 
intervention  to  merchants  and  to  assist  them  in  concluding  their  contracts. 

49.  In  the  places  of  commerce  appointed  by  the  President  of  the  Republic, 
there  sliall  be  a  fixed  number  of  brokers,  in  proportion  to  their  population  and  the 
extent  of  their  trade. 

The  number  shall  be  fixed  by  separate  regulations. 

50.  The  brokers  shall  be  appointed  by  the  President  of  the  RepubUc  on  the 
nomination  of  three  persons  by  the  commercial  courts. 

In  districts  where  there  are  two  or  more  courts  which  try  mercantile  cases 
the  nomination  shall  be  made  by  the  court  whose  turn  it  was  at  the  time  of  the 
creation  of  the  place  or  of  its  vacancy. 

51.  In  order  to  make  the  three  nominations,  the  commercial  courts  shall  sum- 
mon them  to  a  competition  and  the  persons  who  wish  to  take  part  therein  must  in 
an  authoritative  manner  prove  their  legal  and  moral  fitness,  and  the  possession  of  the 
necessary  knowledge  for  the  correct  discharge  of  the  duties  of  broker. 

52.  Before  entering  on  the  exercise  of  their  functions,  brokers  shall  take  an  oath 
before  the  proper  commercial  court  to  discharge  their  duty  faithfully  and  loyally, 
and  they  shall  give  security  to  answer  judgments  pronounced  against  them  for  acts 
which  relate  to  the  conduct  of  their  profession. 

53.  The  security  of  brokers  shall  be  from  a  thousand  to  five  thousand  pesos. 
The  President  of  the  Repubhc  shall  name  the  amount  of  the  security,  according 

to  the  importance  of  the  commercial  places  where  the  brokers  are  to  discharge  their 
functions. 

54.  If  in  any  way  it  comes  to  the  notice  of  the  commercial  court  that  the 
security  of  the  broker  has  become  diminished  or  exhausted,  it  shall  order  it  to  be 
replaced  \vdthin  thirty  days;  and  if  the  broker  fails  to  do  this,  the  office  shall  be 
declared  vacant. 

55.  The  following  cannot  be  brokers:    1.  Those  who  are  forbidden  to  trade;  — 

2.  Minors  under  twenty  five  years,  although  they  are  emancipated,  and  women;  — 

3.  Persons  who  have  been  deprived  of  this  office;  —  4.  Persons  who  have  been  con- 
demned to  corporal  or  infamous  punishment. 

56.  Brokers  are  bound :  1.  To  answer  for  the  identity  of  the  persons  who  contract 
through  their  intervention  and  to  insure  their  legal  capacity.  If  they  take  part  in 
contracts  made  by  persons  without  legal  capacity,  they  shall  be  hable  for  the  damage 
which  directly  results  from  the  incapacity;  —  2.  To  carry  out  themselves  the  negotia- 
tions which  are  entrusted  to  them ;  —  3.  To  keep  a  bound  and  paged  register  wherein 
they  shall  enter  all  the  purchases  and  sales,  insurances,  bottomry  loans,  affreight- 
ments, and  generally  all  operations  carried  out  through  their  intervention,  day  by  day, 
by  order  of  date,  with  successive  enumeration,  without  deletions,  interhneations,  mar- 
ginal notes,  abbreviations,  or  contractions.  If  they  are  not  able  to  make  the  entries 
themselves,  they  shall  be  permitted  to  make  them,  on  their  responsibility,  by  means 
of  a  clerk,  on  condition  that  they  rubricate  the  entries  in  the  margin.  —  4.  To  keep 
a  pocket-book  wherein  they  shall  state  the  names  and  addresses  of  the  contractors, 
the  subject-matter  of  the  contract  and  the  conditions  on  which  they  are  made. 
The  entries  shall  be  made  at  the  time  of  arranging  the  operations.  Whenever  they 
negotiate  biUs  of  exchange,  they  must  enter  their  dates,  terms  and  maturities,  the 
places  on  which  they  are  drawn,  the  names  of  the  drawer,  indorsers  and  drawee, 
of  the  last  assignor  and  taker,  and  the  exchange  agreed  between  them ;  —  5.  To  collect 
from  the  assignor  commercial  documents  which  they  have  negotiated  and  to  deliver 
them  to  the  taker,  from  whom  they  shall  receive  the  price  to  hand  to  the  assignor ;  — 
6.  To  deliver  to  each  of  the  persons  interested ,  within  the  twenty  four  hours  following 
the  conclusion  of  the  business,  an  extract  signed  by  them  and  by  the  interested 
persons  themselves,  of  the  entry  which  they  have  made  in  their  register.  This  extract, 
signed  by  the  parties,  is  evidence  of  the  contract;  —  7.  To  produce  their  registers 

3* 
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rejistro  i  manual  a  los  tribunales  o  jueces  arbitros,  siempre  que  fueren  requeridos 
al  efecto. 

57.  Se  prohibe  a  los  corredores  ejecutar  operaciones  de  comercio  por  su  cuenta 
o  tomar  interes  en  eUas,  bajo  nombre  propio  o  ajeno,  directa  o  indirectamente ; 
i  tambien  desempenar  en  el  comercio  el  oficio  de  cajero,  tenedor  de  libros  o  depen- 
diente,  cualquiera  que  sea  la  denominacion  que  Uevaren. 

58.  Se  les  prohibe  asimismo:  1.°  Exijir  o  recibir  salaries  superiores  a  los 
designados  en  los  aranceles  respectivos;  —  2.^  Dar  certificaciones  sobre  hechos 
que  no  consten  de  los  asientos  de  sus  rejistros. 

Podran  sin  embargo  declarar,  en  virtud  de  orden  de  tribunal  competente  i  no 
de  otro  modo,  lo  que  hubieren  visto  o  entendido  en  cualquier  negocio. 

59.  Los  corredores  que  no  cumpberen  con  las  obbgaciones  que  les  impone 
este  Codigo,  o  que  ejecutaren  alguno  de  los  actos  que  les  estan  prohibidos,  podran 
ser  suspendidos  o  destituidos  de  su  oficio  discrecionalmente  por  los  juzgados  de 
comercio. 

60.  Los  rejistros  de  los  corredores  no  prueban  la  verdad  del  contrato  a  que 
eUos  se  refieren;  pero  estando  las  partes  de  acuerdo  acerca  de  la  existencia  de  est^, 
se  estara  para  determinar  su  caracter  i  condiciones  a  lo  que  conste  de  los  mismos 
rejistros. 

61.  Las  minutas  que  entregaren  a  sus  clientes  i  las  que  se  dieren  reciproca- 
mente,  en  los  casos  en  que  dos  o  mas  corredores  concurrieren  a  la  celebracion  de  un 
negocio  por  comision  de  diversas  personas,  hacen  pnieba  contra  el  corredor  que 
las  suscribe. 

62.  Los  libros  de  los  corredores  que  cesaren  en  su  oficio  seran  recojidos  por 
los  secretarios  de  los  juzgados  de  comercio  i  depositados  en  la  secretaria. 

63.  La  responsabilidad  de  los  corredores  por  razon  de  las  operaciones  de  su 
oficio  prescribe  en  dos  anos,  contados  desde  la  fecha  de  cada  una  de  estas. 

64.  Las  quiebras  de  los  corredores  se  presumen  fraudulentas. 

65.  Los  corredores  no  estan  obbgados  personalmente  a  cumplir  los  contratos 
celebrados  por  su  mediacion  ni  a  garantir  la  solvencia  de  sus  clientes,  salvas  las 
escepciones  establecidas  en  este  Codigo  respecto  de  las  negociaciones  de  efectos 
publicos. 

66.  Un  reglamento  especial,  dictado  por  el  Presidente  de  la  RepubUca,  fijara 
los  derechos  de  corretaje. 

67.  Los  corredores  encargados  de  comprar  o  vender  efectos  publicos  quedan 
personalmente  obligados  a  pagar  el  precio  de  la  compra  o  hacer  la  entrega  de  los 
efectos  vendidos,  i  en  case  alguno  se  les  adniitira  la  escepcion  de  falta  de  provision. 

68.  Bajo  la  denominacion  de  efectos  piibbcos  se  comprenden:  I."  Los  titulos 
de  creditos  contra  el  Estado  reconocidos  como  negociables;  —  2.°  Los  de  estab- 
lecimientos  publicos  i  empresas  particulares  autorizadas  para  crearlos  i  hacerlos 
circular;  —  3.°  Los  emitidos  por  los  gobiernos  estranjeros,  siempre  que  su  nego- 
ciacion  no  se  encuentre  probibida. 

69.  El  que  ha  empleado  un  corredor  para  comprar  o  vender  efectos  publicos 
solo  tiene  accion  contra  el  corredor  que  ha  empleado. 

70.  El  corredor  no  puede  compensar  las  sumas  que  recibiere  para  comprar 
efectos  piibbcos,  ni  el  precio  que  se  le  entregare  de  los  vendidos  por  el,  con  las  canti- 
dades  que  le  deba  su  cUente,  comprador  o  vendedor. 

71.  El  corredor  es  responsable  de  la  autenticidad  de  la  ultima  firma  de  los 
documentos  que  negociare. 

Cesa  esta  responsabihdad  cuando  los  interesados  han  tratado  directamente 
entre  si  i  el  corredor  ha  inter%-enido  en  la  negociacion  como  simple  intermediario. 

72.  Es  tambien  responsable  de  la  lejitimidad  de  los  efectos  piibhcos  al  portador, 
negociados  por  su  mediacion.  Pero  si  los  documentos  no  tienen  signos  estemos 
i  visibles  por  los  que  pueda  establecerse  su  identidad,  no  es  responsable. 

73.  El  corredor  que  intervenga  en  la  venta  de  mercaderias  esta  obUgado: 
1.°  A  espresar  la  caUdad,  cantidad  i  precio  de  la  cosa  vendida,  el  lugar  i  epoca  de 
la  entrega,  i  la  forma  en  que  deba  pagarse  el  precio;  —  2.°  A  asistir  a  la  entrega 
de  las  que  se  hubieren  vendido  con  su  intervencion,  siempre  que  al  efecto  sea 
requerido  por  alguno  de  los  contratantes. 

74.  El  corredor  no  garantiza  la  cantidad  de  las  mercaderias  vendidas  ni  su 
cabdad,  aun  cuando  estas  no  resulten  conformes  con  las  muestras  que  hubiere 
exhibido  al  comprador,  salvo  el  caso  de  mala  fe. 
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and  pocket-books,  to  the  tribunals  or  arbitrators,  whenever  they  are  required  for  that 
purpose. 

57.  Brokers  are  forbidden  to  transact  commercial  operations  on  their  own 
account  or  to  have  any  interest  therein,  in  their  own  name  or  that  of  another,  directly 
or  indirectly;  and  likewise  to  discharge  the  commercial  office  of  cashier,  book-keeper 
or  clerk,  by  whatever  name  they  are  called. 

58.  They  are  also  forbidden:  1.  To  demand  or  receive  remuneration  greater 
than  that  specified  in  the  respective  scales;  —  2.  To  give  certificates  concerning 
facts  which  do  not  appear  in  the  entries  in  their  registers. 

They  may,  nevertheless,  give  evidence  of  what  they  have  seen  or  heard  in  any 
business,  under  an  order  of  a  competent  tribunal,  but  not  otherwise. 

59.  Brokers  who  do  not  fulfil  the  obligations  imposed  on  them  by  this  Code, 
or  who  perform  any  of  the  acts  which  are  forbidden  them,  may  be  suspended  or 
dismissed  from  their  office  at  the  discretion  of  the  commercial  courts. 

60.  The  brokers'  registers  do  not  prove  the  truth  of  the  contracts  to  which  they 
refer ;  but  if  the  parties  are  agreed  on  the  existence  thereof,  they  shall  abide  by  what 
is  stated  in  the  said  registers  in  order  to  determine  their  character  and  conditions. 

61.  The  contract  notes  which  they  deliver  to  their  clients  and  those  which 
are  given  mutually  in  cases  wherein  two  or  more  brokers  unite  in  making  a  bargain 
at  the  order  of  different  persons,  are  evidence  against  the  brokers  who  sign  them. 

62.  The  books  of  brokers  who  leave  off  their  business  shall  be  collected  by  the 
secretaries  to  the  commercial  courts  and  dejjosited  in  the  secretary's  office. 

63.  The  liability  of  brokers  by  reason  of  their  official  transactions  is  prescribed 
in  two  years,  reckoned  from  the  date  of  each  of  them. 

64.  Bankruptcies  of  brokers  are  presumed  to  be  fraudulent. 

65.  Brokers  are  not  bound  personally  to  perform  the  contracts  made  with  their 
intervention  or  to  guarantee  the  solvency  of  their  chents,  saving  the  exceptions 
enacted  by  this  Code  respecting  negotiations  of  public  securities. 

66.  A  siDccial  Regulation,  issued  by  the  President  of  the  Republic,  shall  fix  the 
rates  of  brokerage. 

67.  Brokers  entrusted  with  buying  or  selling  public  securities  are  personally 
bound  to  pay  the  price  of  the  purchase  or  make  delivery  of  the  sold  securities,  and 
in  no  case  shall  they  be  allowed  the  defence  of  want  of  provision. 

68.  Under  the  denomination  of  public  securities  are  included:  1.  The  titles 
of  State  debts  recognised  as  negotiable;  —  2.  Those  of  pubhc  establishments  and 
private  undertakings  authorized  to  create  them  and  cause  them  to  circulate;  — 
3.  Those  issued  by  foreign  Governments,  provided  that  their  negotiation  is  not 
prohibited. 

69.  A  person  \\ho  has  employed  a  broker  to  buy  or  sell  pubhc  securities  has 
only  a  right  of  action  against  the  broker  whom  he  has  employed. 

70.  A  broker  cannot  set  off  sums  \\-hich  he  receives  for  the  purpose  of  purchasing 
pubhc  securities,  nor  the  price  \\'hich  is  paid  him  for  those  sold  through  him,  against 
the  amounts  which  his  client,  \\'hether  buyer  or  seller,  owes  him. 

71.  A  broker  is  responsible  for  the  authenticity  of  the  last  signature  on  the 
documents  which  he  negotiates. 

This  responsibility  ceases  when  the  persons  interested  have  dealt  directly  with 
each  other  and  the  broker  has  intervened  in  the  business  merely  as  intermediary. 

72.  He  is  likewise  responsible  for  the  legality  of  public  securities  to  bearer 
which  are  negotiated  through  his  intervention.  But  if  the  documents  have  no  ex- 
ternal and  visible  signs  whereby  their  identity  can  be  established,  he  is  not  responsible. 

73.  A  broker  who  takes  part  in  a  sale  of  merchandise  is  bound:  1.  To  state 
the  quahty,  quantity  and  price  of  the  thing  sold,  the  place  and  time  of  delivery, 
and  the  manner  in  which  the  price  is  to  be  paid ;  —  2.  To  be  present  at  the  delivery 
of  the  merchandise  sold  with  his  intervention,  provided  that  he  is  thereto  required 
by  one  of  the  contractors. 

74.  A  broker  does  not  guarantee  the  quantity  of  the  sold  merchandise  or  its 
quahty,  even  wlien  it  does  not  agree  with  the  samples  which  he  has  sho\vn  to  the 
buyer,  except  ui  the  case  of  bad  faith. 
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75.  El  corredor  no  puede  demandar  a  su  nombre  el  precio  de  las  mercaderias 
vendidas  por  su  intermedio,  ni  reivindicarlas  por  falta  de  pago. 

Sin  embargo,  si  el  corredor  obrare  como  comisionista,  quedara  sujeto  a  todas 
las  obligaciones  i  podri  ejecutar  todos  los  derechos  que  nazcan  del  contrato. 

76.  El  caracter  de  intermediario  no  inhabilita  al  corredor  para  desempenar 
las  funciones  de  mandatario  del  vendedor  i  recibir  como  tal  el  precio  de  las  merca- 
derias vendidas  por  su  mediacion. 

77.  El  corredor  a  quien  su  cliente  entregare  un  documento  de  comercio  endo- 
sado  con  la  clausula  valor  recibido  al  contado,  se  entiende  constituido  mandatario 
para  el  efecto  de  recibir  el  precio  i  libertar  validamente  al  comprador. 

78.  En  materia  de  seguros  las  funciones  de  los  corredores  son:  intervenir 
en  la  realizacion  de  los  contratos  de  seguros  maritimos  o  fluviales,  redactar  las 
p61izas  a  prevencion  con  los  escribanos  publicos,  autorizar  las  ejecutadas  entre 
las  partes,  i  certificar  previamente  la  tasa  de  las  primas  en  todos  los  viajes  por  mar, 
rios  i  canales  navegables. 

En  los  asientos  que  hicieren  en  conformidad  al  niimero  3.°  del  articulo  56, 
espresaran  los  nombres  de  los  contratantes,  la  cosa  asegurada,  el  valor  que  se  le 
hubiere  fijado,  el  lugar  de  la  carga  i  descarga,  la  prima  estipulada,  el  nombre  del 
buque,  su  matricula,  pabellon  i  porte,  i  el  nombre  del  capitan  que  lo  mandare. 

79.  En  las  operaciones  de  corretaje  maritimo,  los  corredores  deberan  asentar 
en  el  rejistro  de  que  habla  el  niimero  3.  °  del  articulo  56  los  contratos  de  fletamento 
en  que  inter vinieren,  espresando  los  nombres  del  capitan  i  fletador,  nombre,  pabellon, 
matricula  i  porte  del  buque,  el  puerto  de  carga  i  descarga,  el  flete,  los  efectos  del 
cargamento,  las  estadias  convenidas  i  el  plazo  fijado  para  principiar  i  concluir 
la  carga. 

Deberan  asimismo  conservar  un  ejemplar  de  las  cartas  de  los  fletamentos 
ajustados  par  su  intermedio. 

80.  Solo  los  corredores  titulados  tendran  el  caracter  de  oficiales  publicos. 
Sin  embargo,  podra  ejercer  la  correduria  cualquiera  persona  que  no  se  halle  incluida 
en  alguna  de  las  prohibiciones  establecidas  en  el  articulo  55. 

Titulo  IV.    De  los  martilleros. 

81.  Los  martiUeros  son  oficiales  publicos  encargados  de  vender  publicamente 
al  mejor  postor  productos  naturales,   muebles  i  mercaderias  sanas  o  averiadas. 

82.  El  Presidente  de  la  Repiiblica  designara  las  plazas  de  comercio  donde 
deban  establecerse  casas  de  martiUos,  i  el  niimero  de  ellas  que  reclamen  las  necesi- 
dades  del  comercio. 

83.  El  nombramiento  de  martiUeros  se  hara  por  el  Presidente  de  la  RepubUca 
en  la  forma  que  determina  el  articulo  50  de  este  Codigo. 

84.1)  Las  disposiciones  de  los  articulos  51  i  siguientes  hasta  el  55  inclusive 
i  del  63,  son  aplicables  a  los  martiUeros. 

85.  Los  martiUeros  deberan  Uevar  tres  libros,  a  saber:  Diario  de  entradas; 
—  Diario  de  salidas;  —  Libro  de  cuentas  corrientes. 

En  el  primero  asentaran  por  orden  rigoroso  de  fechas  las  mercaderias  u  otros 
objetos  que  recibieren,  con  espresion  de  las  circunstancias  siguientes:  su  cantidad, 
peso  i  medida;  los  bultos  de  que  consten,  sus  marcas  i  senales;  el  nombre  i  apellido 
de  la  persona  que  los  ha  entregado,  i  el  de  aqueUa  por  cuenta  de  la  cual  deban  ser 
vendidos;  su  precio;  i  si  la  venta  debe  hacerse  con  garantia  o  sin  ella. 

En  el  segundo  anotaran  individualmente  los  objetos  vendidos,  e  indicaran 
por  6rden  i  cuenta  de  quien  se  ha  verif icado  la  venta ;  el  nombre  i  apeUido  del  com- 
prador; el  precio,  i  las  condiciones  del  pago. 

En  el  tercero  Uevaran  la  cuenta  corriente  con  cada  uno  de  sus  comitentes. 

86.  Los  tres  libros  de  que  se  habla  en  el  articulo  precedente  estaran  sujetos 
a  las  disposiciones  consignadas  en  el  §  2,  titulo  II  del  presente  Libro  de  este  Codigo, 
en  cuanto  scan  aplicables  a  eUos. 

87.  Los  martiUeros  deberan  pubUcar  con  la  conveniente  anticipacion  un 
catdlogo  impreso  o  manuscrito  de  las  especies  que  tengan  a  venta,  i  en  el  mismo 

1)  Turispr. :  Puede  ser  martillero  el  fallido  no  rehabilitado.  C.  de  Santiago.  G.  de  loa 
T.  A.  1879,  S.  3327,  p.  179.    . 
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75.  A  broker  cannot  in  his  owii  name  claim  the  price  of  merchandise  sold  through 
his  intervention,  nor  reclaim  the  latter  for  want  of  payment. 

Nevertheless,  if  a  broker  acts  as  a  factor,  he  shall  be  subject  to  all  the  obligations 
and  may  enforce  all  the  rights  which  arise  from  the  contract. 

76.  The  character  of  mtermediary  does  not  disqualify  a  broker  from  discharging 
the  functions  of  agent  of  the  seller  and  receiving  as  such  the  price  of  the  merchandise 
sold  through  his  intervention. 

77.  A  broker  to  whom  his  client  dehvers  an  indorsed  commercial  document 
with  the  term  "cash  value  received",  is  understood  to  be  constitued  an  agent  for 
receiving  the  price  and  validly  discharging  the  buyer. 

78.  In  an  insurance  matter,  the  functions  of  brokers  are :  to  take  part  in  effect- 
ing contracts  of  marine  or  river  insurances,  draw  up  the  policies  with  the  notaries 
pubUc  by  way  of  precaution,  authenticate  those  executed  between  the  parties,  and 
certify  beforehand  the  rates  of  premium  in  all  journeys  by  sea  and  navigable  rivers 
and  canals. 

In  the  entries  which  they  make  in  accordance  with  No.  3  of  article  56,  they  shall 
state  the  names  of  the  contractors,  the  subject-matter  of  the  insurance,  the  value 
fixed  thereon,  the  place  of  loading  and  discharge,  the  agreed  premium,  the  name  of 
the  vessel,  her  register,  flag  and  tonnage,  and  the  name  of  the  master  to  command  her. 

79.  In  transactions  of  maritime  brokerage,  brokers  must  enter  in  the  register 
mentioned  in  No.  3  of  article  56,  the  contracts  of  affreightment  in  which  they  take 
part,  stating  the  names  of  the  master  and  charterer,  name,  flag,  register  and  tonnage 
of  the  vessel,  the  port  of  loading  and  discharge,  the  freight,  the  goods  of  the  cargo, 
the  agreed  lay-days  and  the  time  fixed  for  beginning  and  finishing  loading. 

They  must  also  keep  a  copy  of  the  charter-parties  contracted  with  their  inter- 
vention. 

80.  Only  authorised  brokers  shall  have  the  character  of  public  officials.  Never- 
theless, any  person  who  is  not  included  in  any  of  the  prohibitions  enacted  in  article  55 
may  carry  on  broker's  business. 

Title  IV.    Auctioneers. 

81.  Auctioneers  are  pubhc  officials  who  are  entrusted  with  pubUcly  selling  to 
the  highest  bidder  natural  products,  movables  and  sound  or  damaged  merchandise. 

82.  The  President  of  the  Republic  shall  appoint  the  commercial  places  where 
the  auctioneers'  houses  are  to  be  established,  and  the  number  thereof  demanded  by 
the  necessities  of  commerce. 

83.  The  appointment  of  auctioneers  shall  be  made  by  the  President  of  the 
Repubhc  as  determined  by  article  50  of  this  Code. 

84.^)  The  provisions  of  articles  51  to  55  inclusive  and  of  63  apply  to  auctioneers. 

85.  Auctioneers  must  keep  three  books,  that  is  to  say :  A  day-book  of  entries;  — 
A  day-book  of  sales;  —  A  current  account  book. 

In  the  first,  they  shall  enter  in  strict  order  of  date,  the  merchandise  and  other 
objects  which  they  receive,  and  shall  state  the  following  particulars:  their  quantity, 
weight  and  measure;  the  parcels  of  which  they  consist,  their  marks  and  signs;  the 
name  and  surname  of  the  person  who  has  delivered  them,  and  those  of  the  person 
on  whose  account  they  are  to  be  sold;  their  price;  and  if  the  sale  is  to  be  effected  with  a 
warranty  or  without. 

In  the  second  book,  they  shall  separately  enter  the  objects  sold,  and  shall  state 
by  whose  order  and  on  whose  account  the  sale  has  been  effected ;  the  name  and  sur- 
name of  the  buyer;  the  price  and  the  conditions  of  payment. 

In  the  third  book  they  shall  keep  the  current  account  with  each  of  their  prin- 
cipals. 

86.  The  three  books  mentioned  in  the  preceding  article  shall  be  subject  to  the 
provisions  stated  in  §  2,  Title  II  of  this  Book  of  this  Code,  so  far  as  they  are  appli- 
cable thereto. 

87.  Auctioneers  must  pubUsh  a  printed  or  manuscript  catalogue  of  the  property 
which  they  have  for  sale,  at  a  suitable  time  in  advance,  and  they  shall  define  therein 

1)  Jurisprudence:  A  bankrupt  who  has  not  been  discharged  may  be  an  auctioneer.  Court 
of  Appeal  of  Santiago.    G.  de  los  T.    Year  1879,  Judgment  3327,  p.  179. 
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designaran  el  lugar  en  que  se  liallen  depositadas,  los  dias  i  lioras  en  que  pueden 
ser  inspeccionadas,  i  el  dia  i  hora  en  que  debera  principiar  i  concluir  el  remate. 

88.  Se  prohibe  a  los  martilleros :  1.°  Pregonar  puja  alguna  sin  que  el  poster 
la  lia5'a  espresado  en  voz  clara  e  intelijible;  —  2.°  Tomar  parte  en  la  Ucitacion 
per  si  o  por  el  ministerio  de  terceros;  —  3.°  Adquirir  alguno  de  los  objetos  de 
cuya  venta  se  haUe  encargado  mediante  contrato  celebrado  con  la  persona  que 
lo  hubiere  obtenido  en  el  remate. 

La  violacion  de  estas  probibiciones  deja  al  martiUero  sujeto  al  pago  de  una 
multa  que  no  baje  de  cien  pesos  ni  exceda  de  trescientos. 

89.  Las  ventas  en  martiUo  no  podran  suspenderse,  i  las  especies  se  adjudicaran 
definitivamente  al  mejor  postor,  cualquiera  que  sea  el  monto  del  precio  ofrecido. 

Sin  embargo,  podra  el  martiUero  suspender  i  diferir  el  remate,  si  habiendo 
fijado  un  minimum  para  las  posturas,  no  hubiere  licitadores  por  ese  minimum. 

90.  Toda  venta  al  martiUo  es  al  contado. 

91.  Ocurriendo  alguna  duda  o  diferencia  acerca  de  la  persona  del  adjudicatario 
o  de  la  conclusion  del  remate,  el  martiUero  abrira  la  licitacion  sin  ulterior  reclamo 
por  parte  de  los  anteriores  postores. 

92.  Si  a  las  cuarenta  i  ocho  boras  de  verificado  el  remate,  el  adjudicatario  no 
pagare  el  precio  de  la  especie,  la  adjudicacion  quedara  sin  efecto  por  este  solo  hecho, 
i  se  abrira  de  nuevo  la  licitacion. 

La  baja  de  precio  i  los  gastos  que  se  causaren  en  el  nuevo  remate  seran  de 
cuenta  del  anterior  adjudicatario. 

93.  Dentro  del  tercero  dia  de  verificado  el  remate,  el  martiUero  presentara 
a  su  comitente  una  cuenta  firmada  entregandole  al  mismo  tiempo  el  saldo  que 
resulte  a  su  favor. 

El  martiUero  moroso  en  la  exhibicion  de  la  cuenta  o  entrega  del  saldo  perdera 
su  comision  i  respondera  al  interesado  de  los  daiios  i  perjuicios  que  le  hubiere  causado. 

94.  En  los  casos  no  previstos  en  el  presente  titulo,  los  martiUeros  se  con- 
formaran  con  las  reglas  del  mandato  mercantil,  i  especialmente  con  las  que  gobiernan 
la  comision  para  vender. 

95.  Un  reglamento  especial  prescribira  las  reglas  conducentes  a  la  conser- 
vacion  del  orden  en  las  casas  de  martiUo,  i  determinara  la  comision  que  deben  cobrar 
en  defecto  de  convenio. 


Libro  segundo.    De  los  contratos  i  obligaciones  mercantiles 

en  jeneral. 

Titulo  I.    Disposiciones  jenerales. 

§  1.°    De  la  constitucion,  forma  i  efectos  de  los  contratos  i  obligaciones. 

96.  Las  prescripciones  del  Codigo  Civil  relativas  a  las  obligaciones  i  contratos 
en  jeneral  son  aplicables  a  los  negocios  mercantUes,  salvas  las  modificaciones  que 
establece  este  Codigo. 

97.  Para  que  la  propuesta  verbal  de  un  negocio  imponga  al  proponente  la 
respectiva  obligacion,  se  requiere  que  sea  aceptada  en  el  acto  de  ser  conocida  por 
la  persona  a  quien  se  dirijiere;  i  no  mediando  tal  aceptacion,  queda  el  proponente 
libre  de  todo  compromise. 

98.  La  propuesta  hecha  por  escrito  debera  ser  aceptada  o  desechada  dentro 
de  veinticuatro  boras,  si  la  persona  a  quien  se  ha  dirijido  residiere  en  el  mismo 
lugar  que  el  proponente,  o  a  vuelta  de  correo,  si  estuviere  en  otro  diverso. 

Vencidos  los  plazos  indicados,  la  propuesta  se  tendra  por  no  hecha,  aun  cuando 
hubiere  sido  aceptada. 

En  caso  de  aceptacion  estemporanea,  el  proponente  sera  obligado,  bajo  responsa- 
bilidad  de  dafios  i  perjuicios,  a  dar  pronto  aviso  de  su  retractacion. 

99.  El  proponente  puede  arrepentirse  en  el  tiempo  medio  entre  el  envio  de 
la  propuesta  i  la  aceptacion,  salvo  que  al  hacerla  se  hubiere  comprometido  a  esperar 
contestacion  o  a  no  disponer  del  objeto  del  contrato,  sino  despues  de  desechado 
o  de  trascurrido  un  determinado  plazo. 

El  arrepentimiento  no  se  presume. 
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the  place  where  they  are  deposited,  the  days  and  hours  wlieii  they  can  be  inspected, 
and  the  day  and  hour  when  the  auction  is  to  begin  and  end. 

88.  Auctioneers  are  forbidden :  1.  To  announce  any  advance,  unless  the  bidder 
has  expressed  it  in  a  clear  and  intelligible  voice;  —  2.  To  take  part  in  the  bidding 
by  himself  or  through  the  agency  of  third  j)ersons ;  —  3.  To  acquire  any  of  the  objects 
■with  tlie  sale  of  which  he  has  been  entrusted,  by  means  of  a  contract  made  with  the 
person  who  has  obtained  it  at  the  auction. 

Breach  of  these  prohibitions  subjects  tlie  auctioneer  to  the  payment  of  a  fine 
of  from  one  hundred  to  three  hundred  pesos. 

89.  Sales  by  auction  cannot  be  suspended,  and  the  property  shall  be  knocked 
down  to  the  highest  bidder,  whatever  be  the  amount  of  the  price  offered. 

Nevertheless,  the  auctioneer  may  suspend  or  postpone  the  auction  if  there  is 
a  reserve  price  fixed  for  the  biddings  and  there  are  no  bidders  at  this  minimum. 

90.  Every  sale  under  the  hammer  is  for  cash. 

91.  If  any  doubt  or  dispute  arises  at  to  the  person  of  the  buyer  or  tlie  conclusion 
of  the  auction,  the  auctioneer  shall  open  the  bidding  without  further  claim  on  the 
part  of  previous  bidders. 

92.  If  the  buyer  does  not  pay  the  price  of  the  property  within  forty-eight 
hours  after  the  auction  has  been  held,  the  adjudication  shall  be  void  from  this  single 
fact,  and  the  bidding  shall  be  re-opened. 

The  fall  in  the  price  and  the  expenses  caused  by  the  new  sale  shall  be  borne  by 
the  person  to  whom  the  pro^ierty  was  previously  knocked  down. 

93.  Within  the  third  day  of  the  auction  being  held,  the  auctioneer  shall  present 
a  signed  account  to  his  principal  and  at  the  same  time  shall  pay  him  the  resulting 
balance  in  his  favour. 

An  auctioneer  who  is  guilty  of  delay  in  producing  his  account  or  paying  the 
balance  shall  lose  his  commission  and  shall  be  liable  to  the  person  interested  for  the 
damage  which  he  has  caused  him. 

94.  In  cases  which  are  not  provided  for  by  the  present  Title,  auctioneers  shall 
conform  to  the  rules  of  mercantile  agency,  and  specially  to  those  which  govern  the 
commission  to  sell. 

95.  A  special  Regulation  shall  prescribe  rules  for  the  preservation  of  order  in 
auction  houses,  and  shall  fix  the  commission  which  they  are  to  receive  in  default 
of  agreement. 


Second  Book.    Mercantile  contracts  and  obligations  in  general. 


Title  I.    General  provisions, 

§  1.     The  constitution,  form  and  effects  of  contracts  and  obligations. 

96.  The  provisions  of  the  Civil  Code  which  relate  to  obligations  and  contracts 
in  general  apply  to  mercantile  transactions,  saving  the  alterations  enacted  by  this  Code. 

97.  In  order  that  a  verbal  offer  of  a  transaction  may  impose  the  corresponding 
obhgation  on  tlie  offeror,  it  is  requisite  that  it  should  be  accepted  by  the  person  to 
whom  it  is  made  as  soon  as  it  is  known  by  him;  and  in  the  absence  of  such  acceptance, 
the  offeror  is  free  from  all  obligation. 

98.  An  offer  made  in  ^\Titing  must  be  accepted  or  rejected  within  twenty-four 
hours,  if  the  person  to  whom  it  is  made  resides  in  the  same  place  as  the  offeror,  or 
by  return  of  post,  if  he  is  in  a  different  place. 

At  the  expiration  of  the  said  times,  the  offer  shall  be  considered  as-  not  having 
been  made,  even  when  it  has  been  accepted. 

In  case  of  acceptance  out  of  time,  the  offeror  shall  be  bound  to  give  prompt 
notice  of  his  withdrawal,  on  pain  of  hability  for  damage. 

99.  The  offeror  may  change  his  mind  in  the  time  which  intervenes  between  the 
sending  of  the  offer  and  the  acceptance,  unless  he  has  promised  on  making  it  to 
await  the  answer  or  not  to  dispose  of  the  subject-matter  of  the  negotiation,  except 
after  rejection  or  the  expiration  of  a  fixed  time. 

Change  of  mind  is  not  presumed. 
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100.  La  retractacion  tempestiva  impone  al  proponente  la  obligacion  de  indem- 
nizar  los  gastos  que  la  persona  a  quien  fu6  encaminada  la  propuesta  hubiere  hecho, 
i  los  dafios  i  perjuicios  que  hubiere  sufrido. 

Sin  embargo,  el  proponente  podr4  exonerarse  de  la  obligacion  de  indemnizar, 
cumpliendo  el  contrato  propuesto. 

101.  Dada  la  contestacion,  si  en  ella  se  aprobare  pura  i  simplemente  la  pro- 
puesta, el  contrato  queda  en  el  acto  perfeccionado  i  produce  todos  sus  efectos  legales, 
a  no  ser  que  antes  de  darse  la  respuesta  ocurra  la  retractacion,  muerte  o  incapacidad 
legal  del  proponente. 

102.  La  aceptacion  condicional  sera  considerada  como  una  propuesta. 

103.  La  aceptacion  tacita  produce  los  mismos  efectos  i  esta  sujeta  a  las  mismas 
reglas  que  la  espresa. 

104.  Residiendo  los  interesados  en  distintos  lugares,  se  entendera  celebrado 
el  contrato,  para  todos  sus  efectos  legales,  en  el  de  la  residencia  del  que  hubiere 
aceptado  la  propuesta  primitiva  o  la  propuesta  modificada. 

105.  Las  ofertas  indeterminadas  contenidas  en  circulares,  catalogos,  notas 
de  precios  corrientes,  prospectos,  o  en  cualquiera  otra  especie  de  anuncios  impresos, 
no  son  obUgatorias  para  el  que  las  hace. 

Dirijidos  los  anuncios  a  personas  determinadas,  lie  van  siempre  la  condicion 
implicita  de  que  al  tiempo  de  la  demanda  no  hayan  sido  enajenados  los  efectos 
ofrecidos,  de  que  no  hayan  sufrido  alteracion  en  su  precio,  i  de  que  existan  en  el 
domiciUo  del  oferente. 

106.  El  contrato  propuesto  por  el  intermedio  de  corredor  se  tendra  por  per- 
fecto  desde  el  momento  en  que  los  interesados  aceptaren  pura  i  simplemente  la 
propuesta. 

107.1)  La  dacion  de  arras  no  importa  reserva  del  derecho  de  arrepentirse  del 
contrato  ya  perfecto,  a  menos  que  se  hubiere  estipulado  lo  contrario. 

108.2)  La  oferta  de  abandonar  las  arras  o  de  devolverlas  dobladas  no  exonera 
a  los  contratantes  de  la  obligacion  de  cumpUr  el  contrato  perfecto  o  de  pagar  danos 
i  perjuicios. 

109.  Cumphdo  el  contrato  o  pagada  una  indemnizacion,  las  arras  seran  de- 
vueltas,  sea  cual  fuere  la  parte  que  hubiere  rehusado  el  cumplimiento  del  contrato. 

110.  En  la  computacion  de  los  plazos  de  dias,  meses  i  anos,  se  observaran 
las  reglas  que  contienen  los  articulos  48  i  49  del  Codigo  Civil,  a  no  ser  que  la  lei 
o  la  convencion  dispongan  otra  cosa. 

111.^)  La  obhgacion  que  vence  en  dia  domingo  o  en  otro  dia  festivo,  es  paga- 
dera  al  siguiente. 

112.*)  No  se  reconocen  terminos  de  gracia  o  uso  que  difieran  el  cumphmiento 
de  las  obligaciones  mas  alia  del  plazo  que  senale  la  convencion  o  la  lei. 

113.  Todos  los  actos  concernientes  a  la  ejecucion  de  los  contratos  celebrados 
en  pais  estranjero  i  cumplideros  en  Chile,  son  rejidos  por  la  lei  chilena,  en  conformidad 
a  lo  que  se  prescribe  en  el  inciso  final  del  articulo  16  del  Codigo  Civil. 

Asi  la  entrega  i  pago,  la  moneda  en  que  este  deba  hacerse,  las  medidas  de  toda 
especie,  los  recibos  i  su  forma,  las  responsabihdades  que  imponen  la  falta  de  cumpli- 
miento o  el  cumplimiento  imperfect©  o  tardio,  i  cualquiera  otro  acto  relativo  a  la 
mera  ejecucion  del  contrato,  deberan  arreglarse  a  las  disposiciones  de  las  leyes 
de  la  Republica,  a  menos  que  los  contratantes  hubieren  acordado  otra  cosa. 

114.^)  Siempre  que  en  los  contratos  enunciados  en  el  inciso  primero  del  anterior 
articulo  se  estipule  que  el  pago  deba  hacerse  en  las  monedas  o  medidas  legales  del 
lugar  donde  fueren  celebrados,  seran  estas  reducidas  por  convenio  de  las  partes, 

1)  Art.  1803  C.  C.  Si  se  vende  con  arras,  esto  es,  dando  una  cosa  en  prenda  de  la  cele- 
bracion  o  ejecucion  del  contrato,  ee  entiende  que  cada  uno  de  los  contratantes  podrd  retractarse; 
el  que  ha  dado  las   arras,   perdi^ndoltis ;  i  el  que  las  ha  recibido,   restituy^ndolas   dobladas. 

Art.  1805,  inc.  1  C.  C.  Si  espresamente  se  dieren  arras  como  parte  del  precio,  o  como  senal 
de  quedar  convenidos  los  contratantes,  quedar4  perfecta  la  venta;  sin  perjuicio  de  lo  prevenido 
en  el  articulo  1801,  inciso  2. 

2)  Art.  1804  i  1805,  inc.  2  C.  C. 

3)  Art.  50   C.  C.  i  69  C.  de  P.  C. 

*)  Art.  1494  C.  C.         &)  Art.  2199,  inc.  2  C.  C. 
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100.  Timely  -ndthdrawal  imposes  on  the  offeror  the  obligation  of  compensating 
for  the  expenses  incurred  by  the  person  to  whom  the  offer  was  sent,  and  the  damage 
suffered  by  him. 

Nevertheless  the  offeror  may  exempt  himself  from  the  obhgation  of  compen- 
sating by  performing  the  proposed  contract. 

101.  When  an  answer  has  been  given,  whereby  the  offer  is  purely  and  simply 
approved,  the  contract  is  at  once  complete  and  produces  all  its  legal  effects,  unless 
the  withdrawal,  death  or  legal  incapacity  of  the  offeror  occurs  before  the  answer  is 
given. 

102.  Conditional  acceptance  shaU  be  considered  as  an  offer. 

103.  Implied  acceptance  produces  the  same  effects  and  is  subject  to  the  same 
rules  as  express  acceptance. 

104.  When  the  persons  interested  reside  in  different  places,  the  contract,  for 
all  its  legal  effects,  shaU  be  considered  as  made  in  that  of  the  residence  of  the  person 
who  has  accepted  the  original  offer  or  the  amended  offer. 

105.  Indefinite  offers  contained  in  circulars,  catalogues,  notes  of  current  prices, 
prospectuses,  or  in  any  other  kind  of  printed  advertisement,  are  not  binding  on  the 
person  who  makes  them. 

If  the  advertisements  are  sent  to  persons  certain,  they  always  carry  the  imphed 
conditions  that  the  goods  offered  have  not  been  sold  at  the  time  of  the  inquiry,  that 
they  have  undergone  no  alteration  in  their  price  and  that  they  exist  at  the  address 
of  the  offeror. 

106.  A  contract  proposed  through  the  intervention  of  a  broker  shall  be  con- 
sidered complete  from  the  time  when  the  persons  interested  accept  the  offer  purely 
and  simply. 

107.1)  The  giving  of  earnest-money  does  not  imply  the  reservation  of  the  right 
to  repent  of  a  contract  already  complete,  unless  there  has  been  a  stipulation  to  the 
contrary. 

108.^)  An  offer  to  abandon  the  earnest- money  or  to  return  double  does  not  ex- 
onerate the  contractors  from  the  obligation  to  perform  the  completed  contract 
or  to  pay  damages. 

109.  When  the  contract  has  been  performed  or  compensation  paid,  the  earnest- 
money  shall  be  returned,  whoever  be  the  party  who  has  refused  performance  of  the 
contract. 

110.  In  reckoning  terms  of  days,  months  and  years,  the  rules  contained  in 
articles  48  and  49  of  the  Civil  Code  shall  be  observed,  unless  the  law  or  the  agreement 
provides  otherwise. 

111.3)  An  obhgation  which  matures  on  a  Sunday  or  other  feast-day,  is  due  on 
the  following  day. 

112.*)  Terms  of  grace,  or  a  custom  which  postpones  the  performance  of  obUga- 
tions  beyond  the  time  fixed  by  the  agreement  or  by  law,  are  not  recognised. 

113.  All  acts  relating  to  the  performance  of  contracts  made  in  a  foreign  country 
and  to  be  performed  in  Chile,  are  governed  by  Chilean  law,  in  conformity  with  the 
provisions  of  the  final  paragraph  of  article  16  of  the  Civil  Code. 

Thus,  deUvery  and  payment,  the  money  in  which  the  latter  has  to  be  made, 
measures  of  all  kinds,  receipts  and  their  form,  the  liabilities  incurred  by  failure  to 
perform  or  by  imperfect  or  late  performance,  and  every  other  act  relating  to  the 
simple  performance  of  the  contract,  must  be  regulated  by  the  provisions  of  the  laws 
of  the  RepubUc,  unless  the  contractors  have  otherwise  agreed. 

114.^)  Wlienever  it  is  stipulated  in  the  contracts  mentioned  in  the  first  paragraph 
of  the  preceding  article  that  payment  shaU  be  made  in  the  legal  money  or  measures 
of  the  place  where  they  are  made,  the  latter  shall  be  reduced  by  agreement  between 


1)  Article  1803  of  the  Civil  Code.  If  the  sale  is  with  earnest-money,  that  is,  by  giving  something 
as  a  pledge  for  the  making  or  performance  of  the  contract,  it  is  understood  that  each  of  the  contract- 
ors can  withdraw;  the  one  who  has  given  the  earnest-money,  losing  it;  and  the  one  who  has 
received  it,  restoring  double. 

Article  1805,  paragraph  1  of  the  Civil  Code.  If  the  earnest-money  is  expressly  given  as  part 
of  the  price,  or  as  a  sign  that  the  contractors  are  agreed,  the  sale  is  complete;  without  preju- 
dice to  the  provisions  of  article   1801,  paragraph  2. 

2)  Articles  1804  and   1805,  paragraph  2,  of  the  Civil  Code. 

3)  Article  50  of  the  Civil  Code  and  69  of  the  C.  of  C.  P. 

<)  Article  1494  of  the  Civil  Code.         ^)  Article  2199,  paragraph  2  of  the  CivO  Code. 
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o  a  juicio  de  peritos,  a  las  monedas  o  medidas  legales  de  Chile  al  tiempo  del  cumpli- 
miento. 

La  misma  regla  sera  aplicada  cuando  en  los  contratos  celebrados  en  Chile 
se  estipulare  que  la  entrega  o  pago  haya  de  hacerse  en  medidas  o  monedas  estranjeras. 

115.  Cuando  las  partes  se  refieran  a  medidas  desautorizadas  por  la  lei,  seran 
obligatorias  las  usadas  en  el  lugar  donde  deba  cumplirse  el  contrato. 

IIG.'^)  Si  antes  del  vencimiento  del  plazo  fueren  esoluidas  de  la  circulacion 
las  piezas  de  moneda  a  que  se  refiera  la  obhgacion,  el  pago  se  hara  en  las  monedas 
corrientes  al  tiempo  del  cumphmiento  del  contrato  segun  el  valor  legal  que  estas 
tuvieren. 

117.2)  El  acreedor  no  esta  obligado  a  aceptar  el  pago  antes  del  vencimiento 
de  la  obligacion. 

118.3)  Tampoco  esta  obligado  a  recibir  en  pago  mas  de  un  cinco  por  ciento 
en  moneda  menuda  de  plata,  ni  mas  de  un  uno  por  ciento  en  moneda  de  cobre. 

Se  entienden  por  moneda  menuda  de  plata  las  piezas  de  veinte  centavos  i 
las  demas  de  menor  valor. 

119.  El  deudor  que  paga  tiene  derecho  de  exijir  un  recibo,  i  no  esta  obligado 
a  contentarse  con  la  devolucion  o  entrega  del  titulo  de  la  deuda. 

El  recibo  prueba  la  liberacion  de  la  deuda. 

120.*)  El  finiquito  de  una  cuenta  hara  presumir  el  de  las  anteriores,  cuando 
el  comerciante  que  lo  ha  dado  arregla  sus  cuentas  en  periodos  fijos. 

121.5)  El  acreedor  que  tiene  varios  creditos  vencidos  contra  un  deudor,  puede 
imputar  el  pago  a  cualquiera  de  las  deudas,  cuando  el  deudor  no  hubiere  hecho 
la  imputacion  al  tiempo  de  hacer  el  pago. 

122.^)  El  comerciante  que  al  recibir  una  cuenta  paga  o  da  finiquito,  no  pierde 
el  derecho  de  solicitar  la  rectificacion  de  los  errores,  omisiones,  partidas  duplicadas 
u  otros  vicios  que  aquella  contenga. 

123.'')  No  hai  novacion  cuando  el  acreedor  recibe  en  pago  documentos  nego- 
ciables,  en  cumplimiento  de  un  pacto  accesorio  al  contrato  de  que  procede  la  deuda. 

124.*)  Tampoco  causa  novacion  la  dacion  en  pago  de  documentos  negociables, 
verificada  en  conformidad  a  un  nuevo  contrato,  si  pueden  coexistir  la  obligacion 
primitiva  i  la  que  el  deudor  contrae  por  los  documentos  negociables  entregados. 

125.^)  Mas  si  los  documentos  negociables  dados  en  pago  fueren  al  portador,  se 
causara  novacion  si  el  acreedor  al  recibirlos  no  hubiere  hecho  formal  reserva  de  sus 
derechos  para  el  caso  de  no  ser  pagados. 

126.^")  No  hai  rescision  por  causa  de  lesion  enorme  en  los  contratos  mercantiles. 

§  2.°    De  la  prueba  de  los  contratos  i  obligaciones. 

127.  Las  escrituras  privadas  que  guarden  uniformidad  con  los  libros  de  los 
comerciantes  hacen  fe  de  su  fecha  respecto  de  terceros,  aun  fuera  de  los  casos  que 
enumera  el  articulo  1703  del  Codigo  Civil. 

128.^1)  La  prueba  de  testigos  es  admisible  en  negocios  mercantiles,  cualquiera 
que  sea  la  cantidad  que  importe  la  obligacion  que  se  trate  de  probar,  salvo  los  casos 
en  que  la  lei  exija  escritura  publica. 

1)  Art.  2199,  inc.  2  C.  C. 

2)  Art.  1497  C.  C.  El  deudor  puede  renunciar  el  plazo,  a  menos  que  el  testador  haya 
•dispuesto  o  las  partes  estipulado  lo  contrario,  o  que  la  anticipacion  del  pago  acarree  al  acreedor 
un  per  juicio  que  por  medio  del  plazo  se  propuso  manifiestamente  evitar. 

En  el  contrato  de  niutuo  a  interes  se  observara  lo  dispuesto  en  el  articulo   2204. 
Art.  2204   C.  C.    Podra  el  mutuario  pagar  toda  la  suma  prestada,    aun  antes  del  Ermine 
estipulado,  salvo  que  se  hayan  pactado  intereses. 

3)  Art.  2199,  inc.  2  C.  C.  i  Lei  de  11  de  Febrero  de  1895,  que  fijo  la  cantidad  que  podia 
pagarse  en  moneda  de  vellon. 

*)  Art.  1570  C.  C.         ')  Art.  1596  C.  C. 

8)  Art.  1465  C.  C.         ')  Art.  1634  C.  C. 

8)  Art.  1634  C.  C.         »)  Art.  1634  C.  C. 

i»)  Art.  1891  C.  C. 

11)  Art.  1708  C.  C.  No  se  admitira  prueba  de  testigos  respecto  de  una  obligacion  que 
haya  debido  consignarse  por  escrito. 

Art.  1709,  inc.  1  C.  C.  Deberan  constar  por  escrito  los  actos  o  contratos  que  contienen 
la  entrega  o  promesa  de  una  cosa  que  valga  mas  de  doscientos  pesos. 
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the  parties,  or  by  the  decision  of  experts,  to  the  legal  moneys  or  measures  of  Chile 
at  the  time  of  tlie  performance. 

The  same  rule  shall  apply  when  it  is  stipulated  in  contracts  made  in  Chile  that 
dehvery  or  payment  shall  be  made  in  foreign  measures  or  money. 

115.  When  the  parties  refer  to  measures  forbidden  by  law,  those  used  in  the 
place  where  the  contract  has  to  be  performed  shall  be  obligatory. 

116.^)  If  the  pieces  of  money  to  which  the  obligation  refers  are  excluded  from 
circulation  before  the  maturity  of  the  time,  payment  shall  be  made  in  the  money 
current  at  the  time  of  the  performance  of  the  contract,  according  to  the  legal  value 
thereof. 

117,2)  \  creditor  is  not  bound  to  accept  payment  before  the  maturity  of  the 
obligation. 

118.'^)  Nor  is  he  bound  to  receive  in  payment  more  than  five  per  centum  in 
small  silver  coin,  or  more  than  one  per  centum  in  copper. 

By  small  silver  coin  is  meant  pieces  of  twenty  centavos  and  others  of  less  value. 

119.  A  debtor  who  pays  is  entitled  to  demand  a  receipt,  and  is  not  bound  to 
content  himself  with  the  return  or  delivery  of  the  title  of  the  debt. 

The  receipt  proves  the  discharge  of  the  debt. 

120.*)  A  final  receipt  of  an  account  shall  cause  a  presvmiption  of  the  receipt 
of  the  previous  accounts,  when  the  merchant  who  has  given  it  arranges  his  accounts 
in  fixed  periods. 

121.^)  A  creditor  who  has  several  credits  due  against  a  debtor,  may  appropriate 
the  payment  to  any  of  the  debts,  when  the  debtor  has  not  made  the  appropriation 
at  the  time  of  making  the  payment. 

122.®)  A  merchant  who,  on  receiving  an  account,  pays  or  receipts  it,  does  not 
lose  the  right  of  applying  for  rectification  of  the  errors,  omissions,  duplicate  entries 
or  other  defects  contained  therein. 

123.'')  When  a  creditor  receives  negotiable  securities  in  payment,  in  fulfilment 
of  a  bargain  accessory  to  the  contract  from  M-hich  the  debt  proceeds,  there  is  no 
novation. 

124.^)  Nor  is  novation  caused  by  giving  negotiable  securities,  when  it  is  done 
in  accordance  with  a  new  contract,  if  the  original  obligation  and  that  which  the  debtor 
contracts  by  the  delivery  of  negotiable  securities  can  co-exist. 

125.^)  But  if  the  negotiable  securities  given  in  payment  are  to  bearer,  novation 
shall  take  place  if  the  creditor  on  receiving  them  has  not  made  a  formal  reservation 
of  his  rights  in  case  they  are  not  paid. 

126.it))  lu  mercantile  contracts  there  shall  be  no  rescission  on  the  ground  of 
lasio  enormis. 

§  2.     Proof  of  contracts  and  obligations. 

127.  Private  documents  \^hich  are  in  conformity  with  the  merchants'  books 
are  sufficient  evidence  of  their  date  as  against  third  persons,  even  apart  from  the 
cases  enumerated  in  article  1703  of  the  Civil  Code. 

128.11)  Evidence  of  witnesses  is  admissible  in  mercantile  transactions,  whatever 
be  the  amount  of  the  obUgation  which  it  is  proposed  to  prove,  saving  the  cases 
wherein  the  law  requires  a  notarial  instrument. 

>)  Article  2199,  paragraph  2  of  the  Civil  Code. 

2)  Article  1497  of  the  Civil  Code.  The  debtor  may  renounce  the  term,  unless  the  testator  has 
provided  or  the  parties  have  agreed  the  contrary,  or  the  payment  in  advance  conveys  a  preju- 
dice to  the  creditor  which  he  manifestly  intended  to  avoid  by  means  of  the  term. 

In  a  contract  of  loan  at  interest,  the  provisions  of  article  2204  shall  be  observed. 

Article  2204  of  the  Civil  Code.  A  borrower  may  pay  the  entrie  sum  lent,  even  before  the 
stipulated  t«rm,   unless  interest  has  been  agreed  upon. 

^)  Article  2199,  paragraph  2  of  the  Civil  Code  and  the  Law  of  II  February  1895,  which  fixed 
the  amount  which  could  be  paid  in  inferior  coin. 

*}  Article   1570  of  the  Civil  Code.  »)  Article   1596  of  the  Civil  Code. 

«)  Article   1465  of  the  Civil  Code.  ')  Article   1634  of  the  Civil  Code. 

8)  Article   1634  of  the  Civil  Code.  «)  Article   1634  of  the  Civil  Code. 

1")  Article   1891   of  the  Civil  Code. 

11)  Article  1708  of  the  Civil  Code.  Evidence  of  witnesses  shall  not  be  admitted  in  respect 
of  an  obligation   which  ought  to   be  made   by   writing. 

Article  1709,  paragraph  1  of  the  Civil  Code.  Acts  or  contracts  which  import  the  delivery 
or  promise  of  anything  of  the  value  of  more  than  two  hundred  peeos,  must  appear  by  writing. 
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129.^)  Los  juzgados  de  comercio  podran,  atendidas  las  circunstancias  de  la 
causa,  admitir  prueba  testimonial  aun  cuando  altere  o  adicione  el  contenido  de  las 
escrituras  piiblicas. 

Titulo  II.    De  la  compraventa. 

§  1.°    De  la  cosa  vendida. 

130.2)  En  la  venta  de  una  cosa  que  se  tiene  a  la  vista  i  es  designada  al  tiempo 
del  contrato  solo  por  su  especie,  no  se  entiende  que  el  comprador  se  reserva  la 
facultad  de  probarla. 

Esta  disposicion  no  es  estensiva  a  las  cosas  que  se  acostumbra  comprar  al  gtisto. 

131.^)  Cuando  el  comprador  de  una  cosa  a  la  vista  se  reservaes  pressamente 
la  prueba  sin  fijar  plazo  para  hacerla,  la  compra  se  reputa  verificada  bajo  condicion 
suspensiva  potestativa  durante  el  termino  de  tres  dias. 

Este  termino  se  contara  desde  el  dia  en  que  el  vendedor  requiera  al  comprador 
para  que  verifique  la  prueba,  i  si  el  comprador  no  la  hiciere  dentro  de  el,  se  tendra 
por  desistido  del  contrato. 

132.  Siempre  que  la  cosa  vendida  a  la  vista  sea  de  las  que  se  acostumbra 
comprar  al  gusto,  la  reserva  de  la  prueba  se  presume,  i  esta  prueba  implica  la  con- 
dicion suspensiva  de  si  la  cosa  fuere  sana  i  de  regular  calidad. 

133.  Si  el  contrato  determina  simultaneamente  la  especie  i  la  calidad  de  la 
cosa  que  se  vende  a  la  vista,  se  entiende  que  la  compra  ha  sido  hecha  bajo  la  condicion 
suspensiva  casual  de  que  la  cosa  sea  de  la  especie  i  calidad  convenidas. 

Si  al  tiempo  de  entregarse  la  cosa  que  ha  sido  materia  del  contrato,  el  comprador 
pretendiere  que  su  especie  i  calidad  no  son  conformes  con  la  especie  i  caUdad  esti- 
puladas,  la  cosa  sera  reconocida  por  peritos. 

134.*)  La  compra  por  orden  de  una  cosa  designada  solo  por  su  especie,  i  que 
el  vendedor  debe  remitir  al  comprador,  impUca  de  parte  de  este  la  facultad  de  resolver 
el  contrato,  si  la  cosa  no  fuere  sana  i  de  regular  calidad. 

Siendo  la  cosa  designada  a  la  vez  por  su  especie  i  cahdad,  el  comprador  tendra 
tambien  la  facultad  de  resolver  el  contrato  si  la  cosa  no  fuere  de  la  calidad  esti- 
pulada. 

Habiendo  desacuerdo  entre  las  partes  en  los  dos  casos  propuestos,  se  ordenara 
que  la  cosa  sea  reconocida  por  peritos. 

135,^)  Cuando  la  compra  fuere  ejecutada  sobre  muestras,  lleva  implicita  la 
condicion  de  resolverse  el  contrato  si  las  mercaderias  no  resultaren  conformes  con 
las  muestras. 

136.®)  Vendida  una  cosa  durante  su  trasporte  por  mar,  tierra,  rios  o  canales 
navegables,  el  comprador  podra  disolver  el  contrato  toda  vez  que  la  cosa  no  fuere 
de  recibo  o  de  la  especie  i  calidad  convenidas. 

137.'')  Comprada  i  espedida  por  orden  la  cosa  vendida  bajo  condicion  de  entre- 
garla  en  lugar  determinado,  se  entiende  que  la  compra  ha  sido  verificada  bajo  la 
condicion  suspensiva  casual  de  que  la  cosa  Uegue  a  su  destino. 

Cumphda  la  condicion,  el  comprador  no  podra  disolver  el  contrato,  salvo  que 
la  cosa  no  fuere  de  recibo  o  de  la  especie  i  calidad  estipuladas. 

138.®)  La  compra  de  un  buque  o  de  cualquier  otro  objeto  que  no  existe  i  se 
supone  existente,  no  vale. 

Pero  si  tal  compra  fuere  hecha  tomando  en  cuenta  los  riesgos  que  corre  el  objeto 
vendido,  el  contrato  se  reputara  puro,  si  al  celebrarlo  ignoraba  el  vendedor  la  pdrdida 
de  este  objeto. 


1)  Art.  1709,  inc.  2  C.  C.  No  sera  admisible  la  prueba  de  testigos  en  cuanto  adicione 
o  altere  de  modo  alguno  lo  que  se  esprese  en  el  acto  o  contrato,  ni  sobre  lo  que  se  alegue 
haberse  dicho  antes,  o  al  tiempo  o  despues  de  su  otorgamiento,  aun  cuando  en  algunaa  de 
estas  adiciones  o  modificaciones  se  trate  de  una  cosa  cuyo  valor  no  alcance  a  la  referida 
suma. 

Art.  432  C.  de  P.  C. 

2)  Art.  1807  C.  C.         3)  Art.  1546  C.  C. 

*)  Art.  1823  C.  C.         »)  Art.  1509  i  1546  C.  C. 
6)  Art.  1546  C.  C.  ')  Art.  1546  C.  C. 

8)  Art.  1814  C.  C. 
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129.^)  Commercial  coiirts  may,  with  due  regard  to  the  circumstances  of  the 
case,  admit  the  evidence  of  witnesses  even  when  it  alters  or  adds  to  the  contents 
of  notarial  instruments. 

Title  II.    Purchase  and  sale. 

§  1.     The  thing  sold. 

130.2)  In  the  sale  of  a  thing  which  is  in  sight,  and  is  defined  at  the  time  of  the 
contract  only  by  its  species,  it  is  not  understood  that  the  buyer  reserves  the  right 
of  testing  it. 

This  provision  does  not  extend  to  things  which  it  is  the  custom  to  buy  subject 
to  testing. 

131.*)  When  the  buyer  of  a  thing  in  sight  expressly  reserves  the  testing  without 
fixing  the  time  for  effecting  it,  the  purchase  is  reputed  to  be  made  subject  to  a  con- 
dition subsequent  available  during  the  term  of  three  days. 

This  term  shall  be  reckoned  from  the  day  on  which  the  seller  requires  the  buyer 
to  make  the  test,  and  it  the  buyer  fails  to  do  so  within  the  time,  he  shall  be  held 
to  have  abandoned  the  contract. 

132.  Whenever  the  thing  sold  in  sight  is  one  of  those  which  are  usually  bought 
subject  to  tasting,  reservation  of  the  test  is  presumed,  and  this  test  implies  the 
condition  precedent  that  the  thing  is  sound  and  of  usual  quality. 

133.  If  the  contract  simultaneouly  determines  the  species  and  quaUty  of  a  thing 
which  is  sold  in  sight,  it  is  understood  that  the  purchase  has  been  made  subject  to 
the  special  condition  precedent  that  the  thing  is  of  the  species  and  quaUty  agreed. 

If  at  the  time  of  deUvering  the  thing  which  has  been  the  subject-matter  of  the 
contract,  the  buyer  claims  that  its  species  and  quality  do  not  agree  with  the  species 
and  quality  stipulated,  the  thing  shall  be  examined  by  experts. 

134.*)  A  purchase  by  order  of  a  thing  defined  only  by  its  species,  and  which 
the  seller  has  to  send  to  the  buyer,  imphes  the  power  to  rescind  the  contract  on  the 
part  of  the  latter,  if  the  thing  is  not  sound  and  of  usual  quaUty. 

When  the  thing  is  defined  at  once  by  its  species  and  quality,  the  buyer  shall 
also  have  the  power  of  rescinding  the  contract,  if  the  thing  is  not  of  the  stipulated 
quaUty. 

If  there  is  disagreement  between  the  parties  in  the  two  suggested  cases,  the  thing 
shaU  be  ordered  to  be  examined  by  experts. 

135.^)  When  the  purchase  is  made  by  sample,  it  impUes  the  condition  of  res- 
cinding the  contract  if  the  merchandise  does  not  prove  to  agree  with  the  sample. 

136.®)  When  a  thing  is  sold  during  its  carriage  by  sea,  land,  rivers  or  navigable 
canals,  the  buyer  may  rescind  the  contract  whenever  the  thing  is  not  acceptable 
or  is  not  of  the  agreed  species  and  quaUty. 

137.'')  When  a  thing  sold  subject  to  a  condition  of  deUvering  it  in  a  certain 
place  is  bought  and  despatched  under  an  order,  it  is  understood  that  the  purchase 
has  been  effected  under  the  special  condition  precedent  that  the  thing  arrives  at 
its  destination. 

If  the  condition  is  fulfiUed,  the  buyer  cannot  rescind  the  contract,  unless  the 
thing  is  not  receivable  or  is  not  of  the  stipulated  species  and  quaUty. 

138,*)  The  purchase  of  a  vessel  or  any  other  object  which  is  not  in  existence, 
but  is  supposed  to  exist,  is  void. 

But  if  such  purchase  is  made  taking  into  account  the  risks  which  the  sold  object 
runs,  the  contract  shall  be  considered  free  from  defect,  if  the  seUer  at  the  time  of 
making  it  was  not  aware  of  the  loss  of  the  object. 


1)  Article  1709,  paragraph  2  of  the  Civil  Code.  The  evidence  of  witnesses  shall  not  bo 
admissible  in  so  far  as  it  adds  to  or  alters  in  any  way  that  which  is  expressed  in  the  act  or 
contract,  nor  concerning  what  is  alleged  to  have  been  said  before  or  at  the  time  of  or  after  its 
execution,  even  when  in  any  of  these  additions  or  alterations  it  treats  of  something  the  value 
whereof  does  not  amount  to  the  said  sum. 

Article  432  of  the  Code  of  Cival  Procedure. 

2)  Article  1807  of  the  Civil  Code.         3)  Article   1546  of  the  Civil  Code. 

*)  Article   1823  of  the  Civil  Code.  ^)  Articles  1509  and   1546  of  the  CivU  Code. 

6)  Article  1546  of  the  Civil  Code.         ')  Article  1546  of  the  Civil  Code. 
8)  Article  1814  of  the  CivU  Code. 
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§  2.°    Del  precio. 

139.1)  Xo  hai  compraventa  si  los  contratantes  no  convienen  en  el  precio  o  en 
la  manera  de  determinarlo ;  pero  si  la  cosa  vendida  fuere  entregada,  se  presumira 
que  las  partes  han  aceptado  el  precio  corriente  que  tenga  en  el  dia  i  lugar  en  que 
se  hubiere  celebrado  el  contrato. 

Habiendo  diversidad  de  precios  en  el  mismo  dia  i  lugar,  el  comprador  debera 
pagar  el  precio  medio. 

Esta  regla  es  tambien  aplicable  al  caso  en  que  las  partes  se  refieran  al  precio 
que  tenga  la  cosa  en  un  tiempo  i  lugar  diversos  del  tiempo  i  lugar  del  contrato. 

140.^)  Si  el  tercero  a  quien  se  ha  confiado  el  sefialamiento  del  precio  no  lo  sefia- 
lare,  sea  por  el  motivo  que  fuere,  i  el  objeto  vendido  hubiere  sido  entregado,  el  con- 
trato se  llevara  a  efecto  por  el  que  tuviere  la  cosa  el  dia  de  su  celebracion,  i  en 
caso  de  variedad  de  precios,  por  el  precio  medio. 

141.  En  el  caso  de  compra  de  mercaderias  por  el  precio  que  otro  ofrezca,  el 
comprador,  en  el  acto  de  ser  requerido  por  el  vendedor,  podra  o  Uevarla  a  efecto 
o  desistir  de  ella.  Pasados  tres  dias  sin  que  el  vendedor  requiera  al  comprador, 
el  contrato  quedara  sin  efecto. 

Pero  si  el  vendedor  hubiere  entregado  las  mercaderias,  el  comprador  debera 
pagar  el  precio  que  aquellas  tuvieren  el  dia  de  la  entrega. 

§  3.°    De  los  efectos  del  contrato  de  venta. 

142.^)  La  perdida,  deterioro  o  mejora  de  la  cosa,  despues  de  perfeccionado 
el  contrato,  son  de  cuenta  del  comprador,  salvo  el  caso  de  estipulacion  en  contrario, 
o  de  que  la  perdida  o  deterioro  hayan  ocurrido  por  fraude  o  culpa  del  vendedor 
o  por  vicio  interno  de  la  cosa  vendida. 

143.*)  Aunque  la  perdida  o  deterioro  sobrevinientes  a  la  perfeccion  del  contrato 
provengan  de  caso  fortuito,  seran  de  cargo  del  vendedor:  1.°  Cuando  el  objeto 
vendido  no  sea  un  cuerpo  cierto  i  determinado,  con  marcas,  numeros  o  cualesquiera 
otras  sefiales  que  establezcan  su  identidad  i  lo  diferencien  de  otro  de  la  misma 
especie;  —  2.°  Si  teniendo  el  comprador,  por  la  convencion,  el  uso  o  la  lei,  la 
facultad  de  examinar  i  probar  la  cosa,  pereciere  esta  o  se  deteriorare  antes  que  el 
comprador  manifieste  quedar  contento  con  ella;  —  3.°  Cuando  las  mercaderias, 
debiendo  ser  entregadas  por  peso,  niimero  o  medida,  perecieren  o  se  deterioraren 
antes  de  pesarse,  contarse  o  medirse,  a  no  ser  que  fueren  compradas  a  la  vista  i 
por  un  precio  alzado,  o  que  el  comprador  hubiere  incurrido  en  mora  de  concurrir 
al  peso,  numeracion  o  medida.  —  Esta  regla  se  aphcara  tambien  a  la  venta  alter- 
nativa  de  dos  o  mas  cosas  funjibles  que  deban  ser  entregadas  por  numero,  peso  o 
medida;  —  4.°  Siempre  que  la  venta  se  hubiere  verificado  a  condicion  de  no 
entregarse  a  cosa  hasta  vencido  un  plazo  determinado,  o  hasta  que  se  encuentre 
en  estado  de  ser  entregada  con  arreglo  a  las  estipulaciones  del  contrato ;  —  5.  °  Si 
estando  dispuesto  el  comprador  a  recibir  la  cosa,  el  vendedor  incurriere  en  mora 
de  entregarla,  a  no  ser  que  hubiera  debido  perecer  igualmente  en  poder  del  com- 
prador si  este  la  hubiera  recibido;  —  6.°  Si  en  las  obhgaciones  alternativas 
pereciere  fortuitamente  una  de  las  cosas  vendidas. 

Pereciendo  las  dos,  i  una  de  ellas  por  hecho  del  vendedor,  este  debera  el  precio 
corrient«  de  la  ultima  que  perecio,  siempre  que  le  corresponda  la  eleccion. 

Si  la  eleccion  no  perteneciere  al  vendedor,  i  una  de  las  cosas  hubiere  perecido 
por  caso  fortuito,  el  comprador  debera  contentarse  con  la  que  exista ;  mas  si  hubiere 
perecido  por  culpa  del  vendedor,  podra  exijir  la  entrega  de  la  existente  o  el  precio 
de  la  perdida. 

§  4.°    De  las  obligaciones  del  vendedor  i  comprador. 

144.^)  Perfeccionado  el  contrato,  el  vendedor  debe  entregar  las  cosas  vendidas 
en  el  plazo  i  lugar  convenidos. 

No  estando  seiialado  el  plazo,  el  vendedor  debera  tener  las  mercaderias  vendidas 
a  disposicion  del  comprador  dentro  de  las  veinticuatro  horas  siguientes  a  la  cele- 
bracion del  contrato. 


1)  Art.  1808  C.  C.         2)  Art.  1809  C.  C. 

3)  Art.  1550  i  1820  C.  C. 

*)  Art,  1494,  inc.  1,  1502,  1503,  1504,  1510,  1550,  1821,  1822  i   1823,  inc.  1  C.  C. 

6)  Art.  1587,  1588  i  1826,  inc.  1  C.  C. 
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§  2.     The  price. 

139,^)  There  is  no  purchase  and  sale  if  the  contractors  do  not  agree  on  the 
price  or  the  manner  of  determining  it;  but  if  the  thing  sold  is  dehvered,  it  shall  be 
presumed  that  the  parties  have  accepted  the  current  price  thereof  on  the  day  and  "at 
the  place  of  the  making  of  the  contract. 

If  there  are  different  prices  on  the  same  day  and  at  the  same  place,  the  buyer 
must  pay  the  middle  price. 

This  rule  applies  also  to  the  case  in  which  the  parties  refer  to  the  price  which 
the  thing  has  at  a  time  and  place  different  from  the  time  and  place  of  the  contract. 

140.2)  If  a  third  person,  who  has  been  entrusted  with  fixing  the  price,  fails  to 
fix  it  for  any  reason  whatever,  and  the  object  sold  has  been  delivered,  the  contract 
shall  be  carried  into  effect  by  the  person  who  has  the  thing  on  the  day  of  the  making 
thereof,  and  in  case  of  difference  in  prices,  at  the  middle  price. 

141.  In  the  case  of  the  purchase  of  merchandise  at  the  price  offered  by  another 
person,  thebuyermust  either  carry  it  into  effect  or  abandon  it  as  soon  as  he  is  requested 
thereto  by  the  seller.  After  the  expiration  of  three  days  without  the  seller  so  requiring 
the  buyer,  the  contract  shall  be  void. 

But  if  the  seller  has  delivered  the  merchandise,  the  buyer  must  pay  the  price 
which  it  had  on  the  day  of  the  deUvery. 

§  3.     The  effects  of  the  contract  of  sale. 

142.3)  xhe  loss,  deterioration  or  improvement  of  the  thing,  after  the  contract 
is  completed,  affect  the  buyer,  except  when  there  is  a  stipulation  to  the  contrary, 
or  when  the  loss  or  deterioration  has  occurred  through  the  fraud  or  culpa  of  the  seller 
or  through  the  inherent  defect  of  the  thing  sold. 

143.*)  Although  the  loss  or  deterioration,  happening  after  the  completion  of 
the  contract,  proceeds  from  a  fortuitous  event,  it  shall  be  borne  by  the  seller: 
1.  When  the  object  sold  has  no  certain  and  determined  identity,  with  marks,  numbers 
or  some  other  signs  to  establish  its  identity  and  distinguish  it  from  another  of  the 
same  species;  —  2.  If,  when  the  buyer,  by  agreement,  usage  or  law,  has  the  power 
of  examining  and  testing  the  thing,  it  perishes  or  becomes  deteriorated  before  he  shows 
that  he  is  contented  therewith;  —  3.  When  merchandise  which  has  to  be  dehvered 
by  weight,  number  or  measure,  perishes  or  becomes  deteriorated  before  it  is  weighed, 
counted  or  measured,  unless  it  was  bought  in  sight  and  at  a  lump  sum,  or 
the  buyer  has  been  guilty  of  neglect  in  not  being  present  at  the  weighing, 
counting  or  measurement.  This  rule  shall  apply  also  to  the  alternative  sale  of  two 
or  more  fungibles  which  have  to  be  delivered  by  number,  weight  or  measure;  — 
4.  Whenever  the  sale  has  been  made  on  condition  that  the  thing  is  not  to  be  dehvered 
until  a  certain  time  has  elapsed,  or  until  it  is  in  a  state  to  be  dehvered  according  to 
the  stipulations  of  the  contract;  —  5.  If  the  buyer  is  disposed  to  receive  the  thing, 
and  the  seller  is  guilty  of  delay  in  deUvermg  it,  unless  it  must  equally  have  perished 
in  the  control  of  the  buyer  if  he  had  received  it;  —  6.  If,  in  the  case  of  alternative 
obhgations,  one  of  the  things  sold  perishes  accidentally. 

If  both  perish,  one  of  them  by  the  act  of  the  seller,  the  latter  shall  owe  the  current 
price  of  the  last  to  perish,  provided  that  the  choice  was  his. 

If  the  choice  did  not  belong  to  the  seller,  and  one  of  the  things  has  perished  by 
fortuitous  event,  the  buyer  must  be  contented  with  that  which  is  in  existence; 
but  if  it  perished  through  the  fault  of  the  seller,  he  may  demand  the  dehvery  of  the 
existing  thing  or  the  value  of  that  which  was  lost. 

§  4.     The  obligations  of  seller  and  buyer. 

144.^)  When  the  contract  has  been  completed,  the  seller  must  deUver  the  things 
sold  in  the  time  and  at  the  place  agreed. 

If  the  time  has  not  been  stated,  the  seller  must  hold  the  sold  merchandise  at 
the  disposal  of  the  buyer  for  the  twenty-four  hours  following  the  making  of  the 
contract. 


1)  Article  1808  of  the  CivU  Code.         2)  Article  1809  of  the  CivU  Code. 
3)  Articles   1550  and  1820  of  the  CivU  Code. 

*)  Articles  1494,  paragraph  1,  1502,  1503,  1504,  1510,  1550,  1821,  1822,  and  1823,  para- 
graph 1,  of  the   Civil  Code. 

6)  Articles  1587,   1588,  and  1826,  paragraph  1  of  the  Civil  Code. 
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A  falta  de  designacion  de  lugar  para  la  entrega,  se  hara  en  el  lugar  donde  existian 
las  mercaderias  al  tiempo  de  perfeccionarse  la  compraventa. 

145.1)  Si  las  mercaderias  vendidas  no  hubieren  sido  individualizadas,  el  ven- 
dedor  cumplira  su  obligacion  entregandolas  sanas  i  de  regular  calidad. 

146.2)  En  el  acto  de  la  entrega  puede  el  vendedor  exijir  del  comprador  el  recono- 
cimiento  integro  de  la  calidad  i  cantidad  de  las  mercaderias. 

Si  el  comprador  no  hiciere  el  reconocimiento,  se  entendera  que  renuncia  todo 
ulterior  reclamo  por  falta  de  cantidad  o  defecto  de  calidad. 

147.^)  Si  en  el  tiempo  medio  entre  la  feclia  del  contrato  i  el  momento  de  la 
entrega  hubieren  decaido  las  facultades  del  comprador,  el  vendedor  no  estara  obli- 
gado  a  entregar  la  cosa  vendida,  aun  cuando  haya  dado  plazo  para  el  pago  del 
precio,  si  no  se  rindiere  fianza  que  le  de  una  seguridad  satisfactoria. 

l48.*)  El  envio  de  las  mercaderias  hecho  por  el  vendedor  al  domicilio  del  com- 
prador o  a  cualquiera  otro  lugar  convenido,  importa  la  tradicion  efectiva  de  eUas. 

El  envio  no  implicara  entrega  cuando  fuere  efectuado  sin  animo  de  trasferir 
la  propiedad,  como  si  el  vendedor  hubiese  remitido  las  mercaderias  a  un  consig- 
natario  con  orden  de  no  entregarlas  hasta  que  el  comprador  pague  el  precio  o  de 
garantias  suficientes. 

149.^)  La  entrega  de  la  cosa  vendida  se  entiende  verificada:  1.°  Por  la  tras- 
mision  del  conocimiento,  carta  de  porte  o  factura  en  los  casos  de  venta  de  merca- 
derias que  vienen  en  transito  por  mar  o  por  tierra;  —  2.°  Por  el  hecho  de  fijar  su 
marca  el  comprador,  con  consentimiento  del  vendedor,  en  las  mercaderias  com- 
pradas;  —  3.°  Por  cualquier  otro  medio  autorizado  por  el  uso  constante  del 
comercio. 

150.^)  Mientras  que  el  comprador  no  retire  i  traslade  las  mercaderias,  el  ven- 
dedor es  responsable  de  su  custodia  i  conservacion  hasta  el  dolo  i  culpa  lata. 

151.')  Estando  las  mercaderias  en  poder  del  vendedor,  aunque  sea  por  via  de 
deposito,  este  podra  retenerlas  hasta  el  entero  pago  del  precio  i  los  intereses  correspon- 
dientes. 

152.^)  Si  despues  de  perfeccionada  la  venta  el  vendedor  consume,  altera,  o 
enajena  i  entrega  a  otro  las  mercaderias  vendidas,  debera  entregar  al  comprador 
otras  equivalentes  en  especie,  calidad  i  cantidad,  o  en  su  defecto  abonarle  su  valor 
a  juicio  de  peritos,  con  indemnizacion  de  perjuicios. 

153,^)  Rehusando  el  comprador,  sin  justa  causa,  la  recepciou  de  las  mercaderias 
compradas,  el  vendedor  podra  solicitar  la  rescision  de  la  venta  con  indemnizacion 
de  perjuicios,  o  el  pago  del  precio  con  los  intereses  legales,  poniendo  las  mercaderias 
a  disposicion  del  juzgado  de  comercio  para  que  ordene  su  deposito  i  venta  en  martillo 
por  cuenta  del  comprador. 

El  vendedor  podra  igualmente  sohcitar  el  deposito  siempre  que  el  comprador 
retardare  la  recepcion  de  las  mercaderias;  i  en  este  caso  seran  de  cargo  del  ultimo 
los  gastos  de  traslacion  de  las  mercaderias  al  deposito  i  de  su  conservacion  en  61. 

154.  El  vendedor  esta  obhgado  a  sanear  las  mercaderias  vendidas  i  a  responder 
de  los  vicios  ocultos  que  contengan,  conforme  a  las  reglas  establecidas  en  el  titulo 
De  la  compraventa  del  Codigo  CivQ. 

Las  acciones  redhibitorias  prescribiran  por  el  lapso  de  seis  meses  contados 
desde  el  dia  de  la  entrega  real  de  la  cosa. 

155.1")  Puesta  la  cosa  a  disposicion  del  comprador,  i  dandose  este  por  satisfecho 
de  eUa,  debera  pagar  el  precio  en  el  lugar  i  tiempo  estipulados. 

No  habiendo  termino  ni  lugar  seiialados  para  el  pago  del  precio,  el  comprador 
deberd  hacerlo  en  el  lugar  i  tiempo  de  la  entrega,  i  no  podra  exijir  que  6sta  se  efectue 
sino  pagando  el  precio  en  el  acto. 

156.11)  No  entregando  el  vendedor  dentro  del  plazo  estipulado  las  mercaderias 
vendidas,  el  comprador  podra  solicitar  el  cumplimiento  o  la  rescision  del  contrato, 
i  en  uno  u  otro  caso  la  reparacion  de  los  perjuicios  que  hubiere  sufrido. 

1)  Art.  1509  C.  C.     2)  Art.  1835  C.  C. 

3)  Art.  1826,  inc.  final  C.  C. 

4)  Art.  670  i  684  C.  C.    ^)   Art.  684  C.  C. 

6)  Art.  1548  i  1549  C.  C.  ')  Art.  1552  C.  C. 
8)  Art.  1510  i  1550  C.  C.  9)  Art.  1827  C.  C. 
i»)  Art.  1872  C.  C.    ")  Art.  1557  i  1826,  inc.  2  C.  C. 
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If  the  place  for  delivery  is  not  stated,  it  shall  be  effected  at  the  place  where  the 
merchandise  was  at  the  time  of  completing  the  sale. 

145.^)  If  the  sold  merchandise  has  not  been  particularised,  the  seller  shall 
perform  his  obhgation  by  dehvering  it  sound  and  of  usual  quality. 

146.2)  The  seller  may  demand  of  the  buyer  a  complete  examination  of  the 
quahty  and  quantity  of  the  merchandise  at  the  time  of  the  delivery. 

If  the  buyer  does  not  make  the  examination,  it  shall  be  understood  that  he 
renounces  all  further  complaint  for  want  of  quantity  or  defect  of  quahty. 

147.^)  If,  in  the  time  between  the  date  of  the  contract  and  the  moment  of  the 
deUvery,  the  means  of  the  buyer  have  failed,  the  seller  shall  not  be  obliged  to  deliver 
the  thing  sold,  even  when  he  has  given  time  for  the  payment  of  the  price,  if  a  security 
is  not  given  which  affords  him  sufficient  safety. 

148.*)  The  despatch  of  the  merchandise,  effected  by  the  seller,  to  the  address 
of  the  buyer  or  some  other  agreed  place,  involves  actual  delivery  thereof. 

The  despatch  shall  not  imply  delivery  when  it  is  effected  without  the  intention 
of  transferring  the  o\vnership,  as  when  a  seller  has  sent  merchandise  to  a  consignee 
with  an  order  not  to  deUver  it  until  the  buyer  pays  the  price  or  gives  sufficient 
guaranties. 

149.^)  Delivery  of  the  thing  sold  is  understood  to  be  effected:  1.  By  sending 
the  bill  of  lading  or  invoice  in  the  case  of  the  sale  of  merchandise  in  transit  by  sea 
or  land ;  —  2.  By  the  fact  of  the  buyer  fixing  his  mark,  with  the  consent  of  the  seller, 
on  the  bought  merchandise;  —  3.  By  any  other  means  sanctioned  by  the  constant 
usage  of  commerce. 

150.^)  As  long  as  the  buyer  does  not  remove  or  carry  away  the  merchandise, 
the  seller  is  responsible  for  its  custody  and  preservation,  to  the  extent  of  fraud  and 
gross  neghgence. 

151.')  Wliile  the  merchandise  is  in  the  control  of  the  seller,  although  it  be  by 
way  of  deposit,  he  may  retain  it  until  payment  in  fuU  of  the  price  and  the  correspond- 
ing interest. 

152,^)  If  after  the  completion  of  the  sale,  the  seller  consumes  the  sold  merchand- 
ise, or  alters  or  sells  and  delivers  it  to  another  person,  he  must  deliver  to  the  buyer 
other  merchandise  equivalent  in  species,  quality  and  quantity,  or  in  default  thereof 
pay  him  its  value  as  determined  by  experts,  with  compensation  for  damage. 

153.^)  If  the  buyer  refuses,  \Wthout  just  cause,  to  receive  the  bought  merchandise, 
the  seller  may  apply  for  rescission  of  the  sale  with  compensation  for  damage,  or  pay- 
ment of  the  price  with  legal  interest,  placing  the  merchandise  at  the  disposal  of  the 
Commercial  Court  so  that  it  may  order  its  deposit  and  sale  by  auction  for  account 
of  the  buyer. 

The  seller  may  also  apply  for  the  deposit  whenever  the  buyer  delays  to  receive 
the  merchandise ;  and  in  this  case,  the  expense  of  removing  the  merchandise  to  the 
place  of  deposit  and  of  its  preservation  therein  shall  be  borne  by  the  latter. 

154.  The  seller  is  bound  to  make  the  sold  merchandise  serviceable  and  to  answer 
for  hidden  defects  which  it  contains,  according  to  the  rules  enacted  by  the  Title 
"Purchase  and  Sale"  in  the  Civil  Code. 

Actions  for  rescission  shall  be  prescribed  by  the  lapse  of  six  months  reckoned 
from  the  day  of  the  actual  deUvery  of  the  thing. 

155.1")  Wlien  the  thing  has  been  placed  at  the  disposal  of  the  buyer,  and  he  has 
expressed  himself  satisfied  therewith,  he  must  pay  the  price  at  the  place  and  time 
agreed. 

If  there  is  no  time  or  place  stated  for  payment  of  the  price,  the  buyer  must 
effect  it  at  the  place  and  time  of  the  delivery,  and  cannot  demand  that  the  latter 
should  be  effected  without  paying  the  price  at  the  time. 

156.11)  If  the  seller  does  not  deliver  the  sold  merchandise  within  the  time  stipu- 
lated, the  buyer  may  apply  for  the  performance  or  rescission  of  the  contract,  and  in 
either  case  for  compensation  for  the  damage  suffered  by  him. 

1)  Article   1509  of  the  CivU  Code.  2)  Article   1835  of  the  Civil  Code. 

3)   Article   1826,  final  paragraph  of  the  Civil  Code. 

*)  Articles  670  and  684  of  tlie  Civil  Code.  ^)  Article  684  of  the  Civil  Code. 

6)  Articles  1548  and   1549  of  the  Civil  Code.  ')  Article   1552  of  the  Civil  Code. 

8)  Articles   1510  and  1550  of  the  Civil  Code.  »)  Article  1827  of  the  Civil  Code. 

1")  Article  1872  of  the  Civil  Code.      ")  Articles  1557  and  1826,  paragraph  2,  of  the  Civil  Code. 
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157.1)  El  comprador  que  contratare  en  conjunto  una  determinada  cantidad 
de  mercaderias,  no  esta  obligado  a  recibir  una  porcion  de  ellas  bajo  promesa  de  que 
se  le  entregara  posteriormente  lo  restante. 

Pero  si  el  comprador  aceptare  las  entregas  parciales,  la  venta  se  tendra  per 
consumada  en  cuanto  a  las  porciones  recibidas,  aun  cuando  el  vendedor  no  le  entregue 
las  restantes. 

En  este  caso  el  comprador  podra  compeler  al  vendedor  a  que  cumpla  integra- 
mente  el  contrato  o  a  que  le  indemnice  los  perjuicios  que  le  cause  el  cumplimiento 
imperfecto. 

158.  Entregadas  las  mercaderias  vendidas,  el  comprador  no  sera  oido  sobre 
defecto  de  calidad  o  falta  de  cantidad,  siempre  que  las  hubiere  examinado  al  tiempo 
de  la  entrega  i  recibidolas  sin  previa  protesta. 

159.2)  Cuando  las  mercaderias  fueren  entregadas  en  fardos  o  bajo  cubierta  que 
impidan  su  reconocimiento,  i  el  comprador  hiciere  ima  formal  i  espresa  reserva 
del  derecho  de  examinarlas,  podra  reclamar  en  los  tres  dias  inmediatos  al  de  la 
entrega  las  faltas  de  cantidad  o  defectos  de  calidad,  acreditando  en  el  primer  caso 
que  los  cabos  de  las  piezas  se  encuentran  intactos,  i  en  el  segundo  que  las  averias 
o  defectos  son  de  tal  especie  que  no  ban  podido  ocurrir  en  su  almacen  por  caso  f ortuito, 
i  que  no  habrian  podido  ser  causados  dolosamente  sin  que  apareciran  vestijios 
del  fraude. 

160.  El  comprador  tiene  derecho  a  exijir  del  vendedor  que  forme  i  le  entregue 
una  factura  de  las  mercaderias  vendidas,  i  que  ponga  al  pie  de  ella  el  recibo  del 
precio  total  o  de  la  parte  que  se  le  hubiere  entregado. 

No  reclamandose  contra  el  contenido  de  la  factura  dentro  de  los  ocho  dias 
siguientes  a  la  entrega  de  ella,  se  tendra  por  irrevocablemente  aceptada. 

Titulo  III.    De  la  permutacion. 

161.*)  La  permutacion  mercantil  se  caUfica  i  rije  por  las  mismas  reglas  que 
gobieman  la  compra venta,  en  cuanto  no  se  opongan  a  la  naturaleza  de  aquel  contrato. 

Titulo  IV.    De  la  cesion  de  cr6ditos  mercantiles. 

162.  La  cesion  de  un  credito  no  endosable  se  sujetara  a  las  reglas  establecidas 
en  el  titulo  De  la  cesion  de  derechos  del  Codigo  Civil. 

La  notificacion  de  la  cesion  se  hard  por  im  ministro  de  fe,  con  exhibicion  del 
respectivo  titulo. 

Para  que  se  haga  bastara  el  simple  requerimiento  del  cesionario. 

163.  El  deudor  a  quien  se  notifique  la  cesion  i  que  tenga  que  oponer  escepciones 
que  no  resulten  del  titulo  cedido,  debera  hacerlas  presentes  en  el  acto  de  la  noti- 
ficacion, o  dentro  de  tercero  dia  a  mas  tardar,  so  pena  de  que  mas  adelante  no 
seran  admitidas. 

Las  escepciones  que  aparezcan  a  la  vista  del  documento  o  que  nazcan  del 
contrato,  podran  oponerse  contra  el  cesionario  en  la  misma  forma  que  habrian 
podido  oponerse  contra  el  cedente. 

164.*)  La  cesion  de  los  documentos  a  la  orden  se  hara  por  medio  del  endoso, 
i  la  de  los  documentos  al  portador  por  la  mera  tradicion  manual. 

165.  La  cesion  de  efectos  pubhcos  negociables  se  hara  en  la  forma  que  deter- 
minen  las  leyes  de  su  creacion  o  los  decretos  que  autoricen  su  emision. 

Titulo  V.    Del  trasporte  por  tierra,  lagos,  canales  o  rios  navegables. 

§  1.°    Definiciones  i  reglas  jenerales. 
166.^)   El  trasporte  es  un  contrato  en  virtud  del  cual  uno  se  obliga  por  cierto 
precio  a  conducir  de  un  lugar  a  otro,  por  tierra,  canales,  lagos  o  rios  navegables, 
pasajeros  o  mercaderias  ajenas,  i  a  entregar  estas  a  la  persona  a  quien  vayan  dirijidas. 

Lldmase  porteador  el  que  contrae  la  obligacion  de  conducir. 

El  que  hace  la  conduccion  por  agua  toma  el  nombre  de  patron  o  barquero. 


1)  Art.  1557  J  1591  C.  C.         «)  Art.  1835  C.  C. 
3)  Art.  1900  C.  C.         *)  Art.  1908  C.  C. 
6}  Art.  2013  C.  C. 
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157.^)  A  buyer  who  contracts  for  a  certain  quantity  of  merchandise  in  its  en- 
tirety, is  not  bound  to  receive  a  portion  thereof  under  a  promise  that  the  remainder 
will  be  delivered  to  him  later. 

But  if  the  buyer  accepts  partial  deliveries,  the  sale  shall  be  held  to  be  consum- 
mated as  regards  the  received  portions,  even  when  the  seller  does  not  deliver  him 
the  remainder. 

In  the  latter  case  the  buyer  can  compel  the  seller  to  perform  the  contract  in 
its  entirety  or  compensate  him  for  the  damage  which  the  imperfect  performance 
occasions  him. 

158.  When  the  merchandise  sold  has  been  dehvered,  the  buyer  shall  not  be 
heard  about  defect  of  quality  or  quantity,  provided  that  he  has  examined  it  at  the 
time  of  the  dehvery  and  received  it  without  previous  protest. 

159.2)  'When  the  merchandise  is  dehvered  in  bales  or  in  a  covering  which  prevents 
its  examination,  and  the  buyer  makes  a  formal  and  express  reservation  of  the  right 
to  examine  it,  he  can  complain  within  the  three  days  immediately  following  the 
delivery  for  defects  of  quantity  or  quality,  proving,  in  the  first  case,  that  the  ends 
of  the  pieces  are  intact,  and  in  the  second  case,  that  the  damage  or  defects  are  of 
such  nature  that  they  could  not  have  occurred  in  his  warehouse  by  fortuitous  event, 
and  that  they  could  not  have  been  fraudulently  caused  without  traces  of  the  fraud 
appearing. 

160.  A  buyer  is  entitled  to  require  the  seller  to  make  and  deliver  to  him  an 
invoice  of  the  sold  merchandise,  and  to  place  at  the  foot  thereof  the  receipt  for  the 
whole  price  or  for  the  part  which  has  been  paid  him. 

If  no  complaint  of  the  contents  of  the  invoice  is  made  within  the  eight  days 
following  the  delivery  thereof,  it  shall  be  held  to  be  irrevocably  accepted. 

Title  III.    Barter. 

161.^)  Mercantile  barter  is  qualified  and  governed  by  the  same  rules  as  govern 
sales,  in  so  far  as  they  are  not  inconsistent  with  the  nature  of  the  former  contract. 

Title  IV.    Assignment  of  mercantile  credits. 

162.  The  assignment  of  an  unindorsable  credit  shall  be  subject  to  the  rules 
enacted  in  the  Title  Assignment  of  Choses  in  Action  in  the  Civil  Code. 

Notice  of  the  assignment  shall  be  given  by  an  authoritative  official  on  production 
of  the  corresponding  title  (ducument  of  credit). 

A  simple  request  by  the  assignee  shall  be  sufficient  for  this  to  be  done. 

163,  The  debtor  to  whom  the  assignment  is  notified  and  who  has  defences  to 
raise  which  do  not  proceed  from  the  assigned  document,  must  raise  them  at  the  time  of 
the  notification,  or  ■uithin  the  third  day  at  the  latest,  on  pain  of  their  not  being 
admitted  afterwards. 

Defences  which  are  apparent  on  inspection  of  the  document  or  which  arise 
from  the  contract,  can  be  set  up  against  the  assignee  in  the  same  way  as  they 
could  have  been  set  up  against  the  assignor. 

164.*)  Assignment  of  documents  to  order  shall  be  effected  by  indorsement, 
and  that  of  documents  to  bearer  by  simple  manual  dehvery. 

165.  Assignment  of  negotiable  pubUc  securities  shall  be  effected  as  determined 
by  the  laws  of  their  creation  and  the  decrees  which  authorise  their  issue. 

Title  V.    Carriage  by  land,  lakes,  canals  or  navigable  rivers, 

§  1.     General  definitions  and  rules. 

166.5)  Carriage  is  a  contract  whereby  one  person  is  bound  for  a  certain  price  to 
convey  from  one  place  to  another,  by  land,  canals,  lakes  or  navigable  rivers,  pas- 
sengers or  goods  belonging  to  others  and  to  deliver  the  latter  to  the  person  to  whom 
they  are  consigned. 

The  person  who  contracts  the  obligation  to  convey  is  called  the  carrier. 

The  person  who  conveys  by  water  takes  the  name  of  master  or  captain. 


»)  Articles  1537  and  1591  of  the  CivU  Code.         2)  Article  1835  of  the  CivU  Code. 
3)  Article  1900  of  the  Civil  Code.         *)  Article  1908  of  the  Civil  Code. 
6)  Article  2013  of  the  CivU  Code. 
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Denominase  cargador,  remitenle  o  consignante  el  que  por  cuenta  propia  o 
ajena  encarga  la  conduccion. 

Se  Uama  consignatario  la  persona  a  quien  se  envian  las  mercaderias.  Una 
misma  persona  puede  ser  a  la  vez  cargador  i  consignatario. 

La  cantidad  que  el  cargador  se  obliga  a  pagar  por  la  conduccion  se  Uama  parte. 

El  que  ejerce  la  industria  de  hacer  trasportar  personas  o  mercaderias  por  sus 
dependientes  asalariados  i  en  vehiculos  propios  o  que  se  hallen  a  su  servicio,  se 
Uama  empresario  de  trasportes,  aunque  algunas  veces  ejecute  el  trasporte  por  si 
mismo. 

167.  El  trasporte  participa  a  la  vez  del  arrendamiento  de  servicios  i  del  deposito. 

168.  Aunque  el  trasporte  imponga  la  obligacion  de  hacer,  el  que  se  obliga 
a  conducir  personas  o  mercaderias  puede,  bajo  su  responsabiUdad,  encargar  la 
conduccion  a  un  tercero. 

En  este  caso,  el  que  primitivamente  ha  tornado  sobre  si  la  obUgacion  de  conducir 
conserva  su  caracter  de  porteador  respecto  del  cargador  con  quien  ha  tratado, 
i  toma  el  caracter  de  cargador  respecto  del  que  efectivamente  haga  la  conduccion 
de  las  personas  o  mercaderias. 

169.^)  El  trasporte  es  rescindible,  a  voluntad  del  cargador,  antes  o  despues 
de  comenzado  el  viaje. 

En  el  primer  caso  el  cargador  pagara  al  porteador  la  mitad,  i  en  el  segundo 
la  totalidad  del  porte  estipulado. 

170.  Es  tambien  rescindible  de  parte  de  ambos  contratantes  por  la  super- 
veniencia  de  un  suceso  que  impida  emprender  el  viaje,  como  perdida  de  los  efectos, 
declaracion  de  guerra,  prohibicion  de  comerciar,  interceptacion  de  caminos  por 
tropas  enemigas  u  otros  acontecimientos  analogos. 

En  cualquiera  de  estos  casos  la  rescision  se  verifica  sin  indemnizacion,  i  cada 
una  de  las  partes  sufre  las  perdidas  de  sus  aprestos  i  los  perjuicios  que  le  cause 
la  rescision. 

171.  Las  disposiciones  del  presente  titulo  son  obUgatorias  a  toda  clase  de 
porteadores,  cualquiera  que  sea  la  denominacion  que  vulgarmente  se  les  aphque,  in- 
clusas  las  personas  que  se  obhgan  ocasionabnente  a  conducir  pasajeros  o  mercaderias. 

172.  Hai   empresarios    particulares  i   empresarios    puhlicos  de    conducciones. 
Son  empresarios  particulares  los  que,  ejerciendo  la  industria  de  conductor, 

no  ban  ofrecido  al  publico  sus  servicios  i  se  encargan  hbremente  de  la  conduccion 
de  personas  o  mercaderias  a  precios  convenidos. 

Son  empresarios  pubUcos  los  que  tienen  anunciado  i  abierto  al  pubUco  un 
establecimiento  de  conducciones,  i  las  ejecutan  en  los  periodos,  por  el  precio  i 
las  condiciones  que  prefijan  sus  anuncios. 

§  2.°    De  la  carta  de  porte  o  carta  guia. 

1 73.  Llamase  carta  de  porte  el  documento  que  las  partes  otorgan  para  acreditar 
la  existencia  i  condiciones  del  contrato,  i  la  entrega  de  las  mercaderias  al  porteador. 

174.  Convenidos  los  contratantes  en  el  otorgamiento  de  la  carta  de  porte, 
deberan  estenderla  i  firmarla  por  duphcado. 

175.  La  carta  de  porte  debe  espresar:  L°  El  nombre,  apeUido  i  domiciho 
del  cargador,  porteador  i  consignatario;  —  2.°  La  cahdad  jenerica  de  las  merca- 
derias, su  peso  i  las  marcas  i  niimero  de  los  bultos  que  las  contengan;  —  3.°  El 
lugar  de  la  entrega;  —  4.°  El  precio  de  la  conduccion;  —  5.°  El  plazo  en  que 
debe  hacerse  la  entrega  de  la  carga;  —  6.°  El  lugar,  dia,  mes  i  ano  del  otor- 
gamiento; —  7.°  Cualesquiera  otros  pactos  o  condiciones  que  acordaren  los 
contratantes. 

176.  La  carta  de  porte  puede  ser  nominativa,  a  la  orden  o  al  portador. 

El  cesionario,  endosatario  o  portador  de  la  carta  de  porte  se  subroga  en  todas 
las  obligaciones  i  derechos  del  cargador. 

177.  La  omision  de  alguna  de  las  enunciaciones  que  prescribe  el  articulo  175 
no  destruye  el  merito  probatorio  de  la  carta  de  porte,  i  las  designaciones  omitidas 
podran  ser  suplidas  por  cualquiera  especie  de  prueba  legal. 

178.  No  se  admitiran  contra  el  tenor  de  la  carta  de  porte  otras  escepciones 
que  las  de  falsedad,  omision  i  error  involuntario. 


»)  Art.  2019,  inc.   1  C.  C. 
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The  person  wlio  orders  the  transport  on  his  ohti  or  another's  account  is  called 
shipper,  sender  or  consignor. 

The  person  to  whom  the  merchandise  is  sent  is  caUed  the  consignee.  The  same 
person  can  be  at  once  consignor  and  consignee. 

The  sum  which  the  consignor  is  bound  to  pay  for  the  transport  is  called  freight. 

The  person  who  carries  on  the  industry  of  causing  persons  or  goods  to  be  con- 
veyed by  his  paid  subordinates  and  in  either  his  own  conveyances  or  those  which 
are  in  his  service,  is  called  transport-contractor,  although  he  sometimes  himself  effects 
the  transport. 

167.  Carriage  consists  at  once  of  hiring  of  service  and  of  deposit. 

168.  Although  carriage  imposes  the  obligation  to  do  something,  a  person  who 
is  bound  to  convey  persons  or  goods,  can,  subject  to  his  own  responsibility,  entrust 
the  carriage  to  a  third  person. 

In  that  case,  the  person  who  has  originally  taken  upon  himself  the  obligation 
of  carriage  preserves  his  character  of  carrier  as  regards  the  consignor  with  whom 
he  has  dealt,  and  assumes  the  character  of  consignor  as  regards  the  person  who 
actually  effects  the  carriage  of  the  person  or  goods. 

169.^)  Carriage  can  be  rescinded  at  the  wish  of  the  consignor,  before  or  after  the 
transit  has  commenced. 

In  the  first  case  the  consignor  shall  pay  the  carrier  the  half,  and  in  the  second 
case  the  whole  of  the  stipulated  freight. 

170.  It  can  also  be  rescinded  on  the  part  of  either  contractor  by  the  happening 
of  an  event  which  prevents  the  journey  being  begun,  such  as  loss  of  the  goods,  declara- 
tion of  war,  prohibition  of  trade,  blocking  of  the  roads  by  enemies'  troops  or  other 
Uke  events. 

In  any  of  these  cases,  rescission  shall  be  effected  without  compensation,  and 
each  of  the  parties  bears  the  loss  of  his  preparations  and  the  damage  caused  him 
by  the  rescission. 

171.  The  provisions  of  this  Title  are  binding  on  carriers  of  aU  kinds,  whatever 
be  the  denomination  commonly  applied  to  them,  including  persons  who  occasionally 
undertake  to  convey  passengers  or  goods. 

172.  There  are  both  private  and  public  contractors  for  carriage. 

Private  contractors  are  those  who,  while  practismg  the  industry  of  carrier, 
have  not  offered  their  services  to  the  public  and  undertake  freely  to  convey  persons 
or  goods  at  agreed  prices. 

Pubhc  contractors  are  those  who  have  advertised  and  opened  a  transport  es- 
tablishment to  the  pubUc,  and  effect  carriage  at  the  times  and  price,  and  under  the 
conditions,  announced  in  their  advertisements. 

§  2.     The  bill  of  lading  or  check. 

173.  The  document  which  is  executed  by  the  parties  for  the  purpose  of  proving 
the  existence  and  conditions  of  the  contract,  and  the  deUvery  of  the  goods  to  the 
carrier,  is  called  a  bill  of  lading. 

174.  When  the  contracting  parties  have  agreed  on  the  execution  of  the  bill 
of  lading,  they  must  draw  it  up  and  sign  it  in  duplicate. 

175.  The  bill  of  lading  must  state:  1.  The  name,  surname  and  address  of  the 
consignor,  carrier  and  consignee;  —  2.  The  generic  quality  of  the  goods,  their  weight 
and  marks  and  the  number  of  packages  which  contain  them ;  —  3.  The  place  of  dehv- 
ery;  —  4.  The  charge  for  the  carriage;  —  5.  The  time  within  which  the  delivery 
of  the  goods  has  to  be  effected ;  —  6.  The  place,  day,  month  and  year  of  the  execution ; 
—  7.  All  other  bargains  or  conditions  made  between  the  contracting  parties. 

176.  A  bQl  of  lading  may  be  nomiyuitive,  to  order  or  to  hearer. 

An  assignee,  indorsee  or  bearer  of  a  biU  of  lading  is  subrogated  to  all  obligations 
and  rights  of  the  consignor. 

177.  The  omission  of  any  of  the  particulars  prescribed  by  article  175  does  not 
destroy  the  probatory  efficacy  of  a  bill  of  lading,  and  the  omitted  statements  can 
be  suppUed  by  any  species  of  legal  evidence. 

178.  No  other  defences  shall  be  admitted  against  the  tenor  of  a  biU  of  lading 
than  those  of  falsity,  involuntary  omission  and  error. 


1)  Article  2019,  paragraph   1,  of  the  Civil  Code. 
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179.  En  defecto  de  carta  de  porte,  la  entrega  de  la  carga  hecha  por  el  cargador 
al  porteador  podra  justificarse   por  cualquier   medio   probatorio. 

§  3.°    De  las  obligaciones  i  derechos  del  cargador. 

180.  El  cargador  esta  obligado  a  entregar  las  mercaderias  al  porteador  bien 
acondicionadas  i  en  el  tiempo  i  lugar  convenidos,  i  a  suministrarle  los  documentos 
necesarios  para  el  libre  transito  o  pasaje  de  la  carga. 

181.  No  habiendo  carta  de  porte,  o  no  enunciandose  en  ella  el  estado  de  las 
mercaderias,  se  presume  que  han  sido  entregadas  al  porteador  sanas  i  en  buena 
condicion. 

182.1)  -^Q  verificandose  la  entrega  de  los  efectos  en  el  tiempo  i  paraje  convenidos, 
podra  el  porteador  solicitar  la  rescision  del  contrato  i  el  pago  de  la  mitad  del  porte 
estipulado ;  pero  si  prefiriese  Uevar  a  cabo  la  conduccion,  el  cargador  debera  pagarle 
el  aumento  de  costos  que  le  ocasionare  el  retardo  de  la  entrega. 

183,  Los  comisos,  multas,  i  en  jeneral  todos  los  danos  i  perjuicios  que  sufriere 
el  porteador  por  estar  desprovisto  de  los  documentos  indispensables  para  el  espedito 
pasaje  de  las  mercaderias,  seran  de  la  esclusiva  responsabilidad  del  cargador. 

184.2)  Las  mercaderias  se  trasportan  a  riesgo  i  ventura  del  cargador,  del  consig- 
natario  o  de  la  persona  que  invistiere  el  caracter  de  propietario  de  eUas;  i  por  con- 
siguiente  seran  de  su  cuenta  las  perdidas  i  averias  que  sufran  durante  la  conduccion 
por  caso  fortuito  o  vicio  propio  de  las  mismas  mercaderias,  salvo  en  estos  casos: 
1.°  Si  un  hecho  o  culpa  del  porteador  hubiere  contribuido  al  advenimiento 
del  caso  fortuito;  —  2.°  Si  el  porteador  no  hubiere  empleado  toda  la  dilijencia  i 
pericia  necesarias  para  cortar  o  atenuar  los  efectos  del  accidente  que  hubiere 
causado  la  perdida  o  averia;  —  3.°  Si  en  la  carga,  conduccion  i  conservacion  de 
las  mercaderias  no  hubiere  puesto  la  dilijencia  i  cuidado  que  acostumbran  los 
proteadores  intelijentes  i  precavidos. 

185.  Aun  cuando  el  cargador  no  sea  propietario  de  las  mercaderias,  sufrira 
las  perdidas  i  averias  de  eUas  siempre  que  en  la  redaccion  de  la  carta  de  porte  les 
hubiere  atribuido  una  distinta  cahdad  jenerica  de  la  que  realmente  tuvieren. 

En  ningun  caso  podra  el  cargador  hacer  responsable  al  porteador  de  las  perdi- 
das o  averias  que  sufrieren  los  efectos  que  no  se  han  espresado  en  la  carta  de  porte, 
ni  pretender  que  los  efectos  espresados  en  la  carta  tenian  una  calidad  superior  a 
la  enunciada  en  ella. 

186.  Sin  embargo  de  lo  dispuesto  en  el  precedente  articulo,  las  perdidas,  faltas 
o  averias  seran  de  la  responsabilidad  del  porteador  si  hubieren  ocurrido  por  infideli- 
dad  o  dolo  de  su  parte,  sin  perjuicio  de  la  aplicacion  de  las  penas  correspon- 
dientes  al  delito. 

187.  El  cargador  puede  variar  el  destino  i  consignacion  de  las  mercaderias 
mientras  estuvieren  en  camino,  siempre  que  no  las  hubiere  negociado  con  el  consig- 
natario  u  otro  tercero;  i  el  porteador  debera  cumplir  la  orden  que  para  este  efecto 
recibiere,  con  tal  que  al  impartirsela  se  le  devuelva  el  duphcado  de  la  carta  de  porte. 

Cumpliendo  la  orden  sin  este  requisito,  el  porteador  sera  responsable  de  los 
danos  i  perjuicios  que  acredite  la  persona  damnificada  por  el  cambio  de  destino 
o  consignacion. 

188.  Si  la  variacion  de  destino  exijiere  el  cambio  de  ruta  o  un  viaje  mas  largo 
i  dispendioso,  el  cargador  i  porteador  acordaran  la  alteracion  que  haya  de  hacerse 
en  el  porte  estipulado ;  i  en  defecto  de  acuerdo,  el  porteador  cumphra  su  obhgacion 
entregando  las  mercaderias  en  el  lugar  que  designe  el  contrato. 

189.')  Si  el  valor  de  las  mercaderias  fuere  insuficiente  para  cubrir  el  porte  i  los 
gastos  de  conservacion,  i  por  este  motivo  no  quisiere  recibirlas  el  consignatario, 
el  cargador  debera  pagarlos. 

190.  El  cargador  tiene  preferencia  sobre  todos  los  acreedores  del  porteador 
para  ser  pagado  del  importe  de  las  indemnizaciones  a  que  tenga  derecho  por  causa 
de  retardo,  perdidas,  faltas  o  averias,  con  el  valor  de  las  bestias,  carruajes,  barcas, 
aparejos   i  demas  instrumentos  principales  o  accesorios  del  trasporte. 


1)  Art.  2019,  inc.   1  C.  C. 

2)  Art.   2015  C.  C. 

3)  Art.  2018  C.  C. 
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179.  In  default  of  a  bill  of  lading,  delivery  of  the  goods  effected  by  the  consignor 
may  be  proved  by  any  means  of  evidence. 

§  3.     Obligations  and  rights  of  the  consignor. 

180.  The  consignor  is  bound  to  deliver  the  goods  to  the  carrier  m  good  condition 
and  at  the  agreed  time  and  place,  and  to  supply  him  with,  the  documents  necessary 
for  the  free  transit  or  passage  of  the  goods. 

181.  If  there  is  no  bill  of  lading,  or  the  condition  of  the  goods  is  not  stated  therein, 
it  is  presumed  that  they  have  been  delivered  to  the  carrier  sound  and  in  good 
condition. 

182.^)  If  delivery  of  the  goods  is  not  effected  at  the  agreed  time  and  place, 
the  carrier  may  apply  for  rescission  of  the  contract  and  payment  of  half  the  stipulated 
freight;  but  if  he  prefers  to  complete  the  carriage,  the  consignor  must  pay  him  the 
increased  expense  occasioned  him  by  the  delay  in  deUvery. 

183.  Confiscations,  fines  and  generally  all  damage  suffered  by  the  carrier  through 
being  unprovided  with  the  documents  which  are  indispensable  for  the  free  passage 
of  the  goods,  shall  be  the  exclusive  liabiUty  of  the  consignor. 

184.2)  Goods  are  carried  at  the  risk  and  venture  of  the  consignor,  the  consignee 
or  the  person  possessing  the  character  of  owner  thereof;  and  consequently,  the 
losses  and  damage  suffered  during  the  carriage  by  fortuitous  event  or  inherent  defect 
of  the  goods  shall  be  borne  by  them,  except  in  the  following  cases:  1.  If  an  act 
or  fault  of  the  carrier  has  contributed  to  the  happening  of  the  fortuitous  event ;  — 
2.  If  the  carrier  has  not  used  all  the  diligence  and  skill  which  are  necessary  to  stop 
or  lessen  the  effects  of  the  accident  which  has  caused  the  loss  or  damage ;  —  3.  If  in 
the  loading,  carriage  and  preservation  of  the  goods  he  has  not  used  the  diligence 
and  care  to  which  intelligent  and  cautious  carriers  are  accustomed. 

185.  Even  ^^■hen  the  consignor  is  not  owiier  of  the  goods,  he  shall  bear  the  losses 
and  damage  thereof  whenever  he  has  attributed  thereto  in  the  bill  of  lading  a  different 
generic  quality  from  that  which  they  actually  had. 

In  no  case  can  the  consignor  make  the  carrier  hable  for  losses  or  damage  suffered 
by  goods  which  are  not  entered  in  the  bill  of  lading,  nor  claim  that  the  goods  entered 
in  the  bill  of  lading  are  of  a  quality  superior  to  that  stated  therein. 

186.  Notwithstanding  the  provisions  of  the  preceding  article,  the  carrier  shall 
be  liable  for  the  losses,  deficiencies  or  damage,  if  they  have  occurred  through  faith- 
lessness or  fraud  on  his  part,  without  prejudice  to  the  infUction  of  the  punishments 
proper  to  the  crime. 

187.  The  consignor  may  change  the  destination  and  consignment  of  the  goods 
while  they  are  in  transit,  provided  that  he  has  not  traded  them  with  the  consignee 
or  a  third  person ;  and  the  carrier  must  comply  with  the  order  which  he  receives  to 
this  effect,  provided  that  the  duplicate  of  the  bill  of  lading  is  returned  to  him  at  the 
time  of  communicating  the  order  to  him. 

If  he  complies  with  the  order  without  this  requisite,  the  carrier  shall  be  liable 
for  the  damage  proved  by  the  injured  person  through  the  change  in  the  destination 
or  consignment. 

188.  If  the  change  of  destination  requires  a  change  of  route  or  a  longer  and 
more  expensive  journey,  the  consignor  and  carrier  shall  agree  upon  the  change 
which  has  to  be  made  in  the  stipulated  freight;  and  in  default  of  agreement, 
the  carrier  shall  fulfil  his  obUgation  by  delivering  the  goods  at  the  place  defined 
in  the  contract. 

189.^)  If  the  value  of  the  goods  is  insufficient  to  meet  the  freight  and  the  ex- 
penses of  preservation,  and  for  this  reason  the  consignee  does  not  wdsh  to  receive 
them,  the  consignor  must  pay  them. 

190.  The  consignor  has  preference  before  all  the  creditors  of  the  carrier  for  pay- 
ment of  the  amount  of  the  compensations  to  which  he  is  entitled  by  reason  of  delay, 
losses,  deficiencies,  or  damage,  over  the  value  of  the  beasts,  vehicles,  boats,  tackle 
and  other  principal  or  accessory  implements  of  the  carriage. 


1)  Article  2019,  paragraph  I,  of  the  Civil  Code. 

2)  Article    2015  of  the  CivU  Code. 
=>    Article  2018  of  the  CivU  Code. 
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§  4.°    De  las  obligaciones  i  derechos  del  porteador. 

191.1)  El  porteador  esta  obligado  a  recibir  las  mercaderias  en  el  tiempo  i  lugar 
convenidos,  a  eargarlas  segun  el  uso  de  personas  intelijentes,  i  a  emprender  i  concluir 
el  viaje  en  el  plazo  i  por  el  camino  que  sefiale  el  contrato. 

La  violacion  de  cualquiera  de  estos  deberes  impone  al  porteador  la  responsa- 
bilidad  de  los  danos  i  perjuicios  causados  al  cargador. 

192.  No  habiendo  plazo  prefijado  para  cargar  las  mercaderias,  el  porteador 
debera  recibirlas  i  conducirlas  en  el  primer  viaje  que  emprenda  al  lugar  a  que  fueren 
destinadas. 

193.  Si  la  ruta  no  estuviere  designada,  el  porteador  podra  elejir,  habiendo  dos 
o  mas,  la  que  mejor  le  acomode,  con  tal  que  la  elejida  se  dirija  via  recta  al  punto 
en  que  debe  entregar  las  mercaderias. 

194.  La  variacion  voluntaria  de  la  ruta  convenida  hace  responsable  al  portea- 
dor, tanto  de  las  perdidas,  faltas  o  averias,  sea  cual  fuere  la  causa  de  que  provengan, 
como  de  la  multa  que  se  hubiere  estipulado. 

195.  Si  despues  de  comenzado  el  viaje  sobreviniere  un  obstaculo  de  fuerza 
mayor,  el  porteador  podra  rescindir  el  contrato  o  continuar  el  viaje,  tan  pronto 
como  se  liaya  removido  el  obstaculo,  por  otra  ruta  o  por  la  designada. 

Elejida  la  rescision,  podra  depositar  la  carga  en  el  lugar  mas  proximo  al  de  su 
destino  o  retornarla  al  de  su  procedencia,  cobrandose  el  porte  a  prorrata  del  camino 
que  se  hubiere  andado,  tanto  de  ida  como  de  vuelta,  no  pudiendo  pasar  en  ningun 
caso  del  porte  integro. 

Si  la  ruta  que  tomare  fuere  mas  larga  i  dispendiosa  que  la  designada,  el  porteador 
tendra  derecho  a  un  aumento  de  porte;  pero  si  despues  de  allanado  el  obstaculo 
continuare  el  viaje  por  la  ruta  convenida,  no  podra  exijir  indemnizacion  alguna 
por  el  retardo  suJrido. 

196.  El  porteador  es  responsable  de  todas  las  infracciones  de  las  leyes,  orde- 
nanzas  i  reglamentos  que  cometiere,  tanto  en  el  curso  del  viaje,  como  en  su  entrada 
al  lugar  del  destino  de  las  mercaderias. 

197.  Si  la  infraccion  hubiere  sido  formalmente  ordenada  por  el  cargador  o 
consignatario,  el  porteador  tendra  recurso  contra  estos  por  la  responsabilidad  civil 
a  que  hubiere  sido  condenado. 

198.  Contratado  un  vehiculo  para  que  vaya  de  vaeio  con  el  esclusivo  objeto 
de  recibir  mercaderias  en  un  lugar  determinado  i  conducirlas  al  domicilio  del  cargador, 
el  porteador  tiene  derecho  al  porte  estipulado,  aunque  no  reahce  la  conduccion, 
previa  la  justificacion  de  los  siguientes  hechos:  l.°  Que  el  cargador  o  su 
comisionista  no  le  ha  entregado  las  mercaderias  ofrecidas;  —  2.°  Que  a  pesar 
de  sus  dihjencias  no  ha  conseguido  otra  carga  para  el  lugar  de  su  procedencia. 

Habiendo  conducido  carga  en  el  viaje  de  regreso,  el  porteador  solo  podra  cobrar 
al  cargador  primitive  la  cantidad  que  falte  para  cubrir  el  porte  estipulado  con  el. 

199.2)  El  porteador  es  obligado  a  la  custodia  i  conservacion  de  las  mercaderias 
en  la  misma  forma  que  el  depositario  asalariado. 

200.  La  responsabihdad  del  porteador  principia  desde  el  momento  en  que 
las  mercaderias  quedan  a  su  disposicion  o  a  la  de  sus  dependientes,  i  concluye  con 
la  entrega  hecha  a  satisfaccion  del  consignatario. 

201.3)  El  trasporte  obUga  directamente  al  porteador  a  favor  del  consignatario 
designado,  debiendo  en  consecuencia  el  primero  entregar  al  segundo  las  merca- 
derias, so  pena  de  danos  i  perjuicios,  tan  luego  como  hubiere  llegado  con  ellas  a  su 
destino. 

El  porteador  carece  de  personeria  para  examinar  la  vahdez  del  titulo  que  tenga 
el  consignatario  para  recibir  los  efectos  consignados. 

202.  Si  la  carta  de  porte  hubiere  sido  cedida  o  negociada,  la  entrega  de  las 
mercaderias  se  hara  al  cesionario,  endosatario  o  al  portador  en  su  caso. 

203.  Si  las  indicaciones  de  la  carta  de  porte  fueren  insuficientes  para  descubrir 
al  consignatario,  o  si  este  se  encontrare  ausente  del  lugar,  o  estando  presente  rehusare 


1)  Art.  2016  i  2019,  inc.  2  C.  C. 

2)  Art.  2219,  inc.  2;  i  2222  C.  C. 

3)  Jurispr. :  Aunque  el  porteador  acepte  el  derecho  del  cargador  a  que  se  refiere  el 
art.  169,  aubsiste  la  obligacion  que  le  impone  el  presente  articulo,  cuando  la  carta  de  porte  ha 
sido  entregada  al  consignatario  al  tiempo  de  retirarse  las  mercaderias  por  el  cargador. 
C.  Suprema.     G.  de  los  T.    A.  1899,  S.  1293,  p.  1089,  T.  II. 
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§  4.     The  obligations  and  rights  of  the  carrier. 

191.1)  The  carrier  is  bound  to  receive  the  goods  at  the  agreed  time  and  place, 
to  load  them  according  to  the  custom  of  intelligent  persons,  and  to  begin  and  end 
the  journey  within  the  time  and  by  the  route  stated  in  the  contract. 

The  violation  o  any  of  these  duties  imposes  on  the  carrier  the  liabDity  for 
the  damage  occasioned  to  the  consignor. 

192.  If  there  is  no  time  fixed  for  loading  the  goods,  the  carrier  must  receive 
and  convey  them  on  the  first  journey  taken  by  him  to  the  place  for  which  they  are 
destined. 

193.  If  the  route  is  not  defined,  and  there  are  two  or  more,  the  carrier  may 
choose  that  which  best  suits  him,  provided  that  the  chosen  route  goes  straight 
to  the  place  where  the  goods  are  to  be  delivered. 

194.  Voluntary  change  of  an  agreed  route  makes  the  carrier  responsible  for 
the  losses,  deficiencies  or  damage,  whatever  be  the  cause  from  which  they  proceed, 
and  for  the  agreed  penalty. 

195.  If  any  hindrance  by  vis  major  happens  after  the  commencement  of  the 
journey,  the  carrier  may  rescind  the  contract  or  continue  the  journey  as  soon  as 
the  hindrance  has  been  removed,  either  by  another  or  by  the  defined  route. 

If  rescission  is  chosen,  he  may  deposit  the  goods  at  the  nearest  place  to  that 
of  their  destination  or  return  them  to  the  place  of  departure,  and  shall  recover  the 
freight  for  the  portion  of  the  route  traversed,  both  outwards  and  inwards,  but  which 
cannot  in  any  case  exceed  the  whole  freight. 

If  the  route  which  he  takes  is  longer  and  more  expensive  than  that  defined, 
the  carrier  shall  be  entitled  to  an  increase  of  freight;  but  if  he  continues  the  agreed 
route  after  the  hindrance  has  been  overcome,  he  cannot  demand  any  compensation 
for  the  delay  suffered. 

196.  The  carrier  is  liable  for  aU  breaches  of  the  laws,  ordinances  and  regulations 
committed  by  him,  either  in  the  course  of  the  journey  or  in  his  entrance  into  the  place 
of  the  destination  of  the  goods. 

197.  If  the  breach  has  been  formally  ordered  by  the  consignor  or  consignee, 
the  carrier  shall  have  recourse  against  them  for  the  civil  HabiUty  to  which  he  may 
have  been  condemned. 

198.  When  a  vehicle  is  hired  to  go  empty  with  the  exclusive  object  of  receiving 
goods  at  a  certain  place  and  carrying  them  to  the  address  of  the  consignor,  the  carrier 
is  entitled  to  the  stipulated  freight,  although  the  transport  is  not  effected,  on  previous 
proof  of  the  following  facts:  1.  That  the  consignor  or  his  agent  has  not  deUvered 
him  the  offered  goods ;  —  2.  That  in  spite  of  his  dihgence  he  has  not  obtained  another 
cargo  from  the  starting  place. 

If  he  has  carried  cargo  on  the  return  voyage,  the  carrier  can  only  recover  from 
the  original  consignor  the  sum  which  in  wanting  to  meet  the  freight  agreed  with  him. 

199.2)  A  carrier  is  bound  to  guard  and  preserve  the  goods  in  the  same  way  as  a 
remunerated  depositary. 

200.  The  responsibility  of  the  carrier  begins  from  the  moment  when  the 
goods  are  at  the  disposal  of  lumself  or  of  his  subordinates,  and  ends  with  the 
delivery  effected  to  the  satisfaction  of  the  consignee. 

201.*)  Carriage  directly  binds  the  carrier  in  favour  of  the  defined  consignee, 
and  the  former  must  in  consequence  deliver  the  goods  to  the  latter,  on  pain  of 
damages,  as  soon  as  he  has  an'ived  with  them  at  their  destination. 

The  carrier  has  no  loctts  standi  to  examine  the  validity  of  the  title  of  the 
consignee  to  receive  the  goods  consigned. 

202.  If  the  bill  of  lading  has  been  assigned  or  negotiated,  delivery  of  the  goods 
shall  be  made  to  the  assignee,  indorsee  or  bearer,  as  the  case  may  be. 

203.  If  the  indications  on  the  bill  of  lading  are  insufficient  for  the  discovery 
of  the  consignee,  or  if  he  is  found  to  be  absent  from  the  place,  or,  being  present. 


1)  Articles  2016  and  2019,  paragraph  2  of  the  Civil    Code. 

2)  Articles  2219,  paragraph  2,  and  2222  of  the  CivU  Code. 

3)  Jurisprudence:  Although  the  carrier  assents  to  the  right  of  the  consignor,  referred  to 
in  article  169,  the  obligation  imposed  on  him  by  the  present  article  subsists  when  the  bill 
of  lading  has  been  delivered  to  the  consignee  at  the  time  of  the  withdrawal  of  the  goods  by 
the  consignor.    Supreme  Court.    G.  de  los  T.  Year  1899,  Judgment  1293,  p.   1089,  T.  II. 
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recibir  las  mercaderias,  el  porteador  las  depositara  en  el  lugar  que  determine  el  juz- 
gado  de  comercio  por  cuenta  de  a  quien  corresponda  recibirlas. 

Este  deposito  no  se  hara  sin  que  el  estado  de  las  mercaderias  sea  previamente 
reconocido  i  certificado  por  uno  o  tres  peritos  que  elejira  el  mismo  juzgado. 

204.  Recibiendo  mercaderias  encajonadas,  enfardadas,embarricadas  o  embala- 
das,  el  porteador  cumple  con  entregar  los  cajones,  fardos,  barricas  o  balas  sin  lesion 
alguna  esterior. 

En  estos  casos  el  porteador  podra  exijir  al  consignatario  la  apertura  i  reconoci- 
miento  de  los  bultos  en  el  acto  de  la  recepcion ;  i  si  este  rehusare  u  omitiere  la  diUjencia 
requerida,  el  porteador  quedara  exento,  por  este  solo  hecho,  de  toda  responsabilidad 
que  no  provenga  de  fraude  o  infidelidad. 

205.  No  esta  obUgado  el  porteador  a  entregar  las  mercaderias  al  peso,  por 
cuenta  o  medida,  salvo  que  en  la  carta  de  porte  se  esprese  que  las  ha  recibido  en  al- 
guna de  estas  formas. 

Cesa  aun  en  este  caso  la  obligacion  del  porteador,  si  el  remitente  hubiere 
puesto  un  sobrecargo  o  guarda  de  vista  que  vijile  la  conservacion  de  las  mercaderias. 

206.1)  Estipulada  una  multa  por  indemnizacion  del  retardo,  el  consignatario 
podra  hacerla  efectiva  por  el  mero  hecho  de  la  demora  i  sin  necesidad  de  acreditar 
perjuicio,   deduciendo  su  importe  del  precio  convenido. 

El  pago  de  la  multa  no  exime  al  porteador  de  la  obUgacion  de  indemnizar 
los  perjuicios  que  el  interesado  en  el  arribo  de  las  mercaderias  hubiere  sufrido  por 
efecto  directo  o  inmediato  del  retardo. 

207.2)  El  porteador  responde  de  la  culpa  leve  en  el  cumpUmiento  de  las  obhga- 
ciones  que  le  impone  el  trasporte. 

Se  presume  que  la  perdida,  averia  o  retardo  ocurren  por  culpa  del  porteador. 

208.^)  Ocurriendo  diferencias  entre  el  porteador  i  el  consignatario  acerca  del 
estado  de  las  mercaderias,  nombraran  judicial  o  estrajudicialmente  uno  o  mas 
peritos  que  las  reconozcan  i  certifiquen  el  resultado  de  su  operacion. 

Si  el  parecer  del  perito  o  peritos  no  pusiere  termino  a  la  diferencia,  las  merca- 
derias seran  depositadas  en  el  lugar  que  designe  el  juzgado  de  comercio,  i  los  intere- 
sados  usaran  de  su  derecho  como  mejor  les  convenga. 

209.  En  caso  de  perdida  el  porteador  pagara  las  mercaderias  al  precio  que 
tengan  a  juicio  de  peritos  en  el  dia  i  lugar  en  el  que  debio  verificar  la  entrega. 

La  estimacion  se  hara  con  sujecion  estricta  a  las  indicaciones  de  la  carta  de 
porte. 

210.  Averiadas  las  mercaderias  hasta  el  punto  de  quedar  inutiles  para  su 
venta  i  consumo,  el  consignatario  podra  abandonarlas  por  cuenta  del  porteador 
i  exijir  su  valor  en  los  terminos  del  precedente  articulo. 

Si  la  averia  solo  hubiere  producido  diminucion  en  el  valor  de  las  mercaderias, 
el  consignatario  debera  recibirlas  i  cobrar  al  porteador  el  importe  del  menoscabo. 

Hallandose  entre  las  mercaderias  averiadas  algunas  piezas  enteramente  ilesas, 
el  consignatario  estara  obhgado  a  recibirlas,  salvo  que  fueren  de  las  que  componen 
un  juego. 

211.*)  Pasadas  veinticuatro  horas  desde  la  entrega  de  las  mercaderias,  el  portea- 
dor puede  cobrar  el  porte  convenido  i  las  espensas  que  hubiere  hecho  para  la  con- 
servacion de  ellas. 

No  obteniendo  el  pago,  podra  soUcitar  el  deposito  i  venta  en  martillo  de  las  que 
considere  suficientes  para  cubrirse  de  su  credito. 

212.  Sobre  los  efectos  que  el  porteador  conduzca,  goza  de  privilejio  para  ser 
pagado,  con  preferencia  a  todos  los  demas  acreedores  que  el  propietario  tenga,  del 
porte  i  gastos  que  hubiere  hecho. 

Este  privilejio  se  trasmite  de  un  porteador  a  otro  hasta  el  ultimo  que  verifique 
la  entrega. 

213.  Cesa  el  privilejio  del  porteador:  1.°  Si  las  mercaderias  hubieren  pasado 
a  tercer  poseedor  por  titulo  legal  despues  de  trascurridos  tres  dias  desde  la  entrega ; 
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refuses  to  receive  the  goods,  the  carrier  shall  deposit  them  in  the  place  fixed  by  the 
Commercial  Court  on  account  of  the  person  whose  duty  it  is  to  receive  them. 

This  deposit  shall  not  be  effected  without  the  condition  of  the  goods  being 
previously  examined  and  certified  by  one  or  three  experts  chosen  by  the  same  Court. 

204.  Wien  he  has  received  the  goods  in  cases,  packages,  casks  or  bales,  the  car- 
rier fulfils  his  contract  by  delivering  the  cases,  packages,  casks  or  bales  without  any 
external  injury. 

In  these  cases,  the  carrier  can  require  the  consignee  to  open  and  examine  the 
parcels  at  the  time  of  receiving  them ;  and  if  the  latter  refuses  or  omits  the  required 
operation,  the  carrier  shall  be  exempt  by  this  fact  alone  from  all  liabiUty  which 
does  not  arise  from  fraud  or  faithlessness. 

205,  A  carrier  is  not  obliged  to  dehver  goods  by  weight,  number  or  measure, 
unless  it  is  stated  in  the  bill  of  lading  that  he  has  received  them  in  one  of  these  ways. 

Even  in  the  latter  case  the  obligation  of  the  carrier  ceases,  if  the  consignor  has 
appointed  a  supercargo  or  superintendent  to  watch  over  the  preservation  of  the 
goods. 

206.^)  When  a  penalty  has  been  agreed  as  compensation  for  delay,  the  consignee 
can  enforce  it  on  the  mere  fact  of  the  delay  and  without  the  necessity  of  proving 
damage,  and  may  deduct  the  amount  thereof  from  the  agreed  charge. 

Payment  of  the  penalty  does  not  exempt  the  carrier  from  the  obhgation  of  com- 
pensating for  damage  which  a  person  interested  in  the  arrival  of  the  goods  has  suf- 
fered as  the  direct  or  immediate  effect  of  the  delay. 

207.2)  A  carrier  is  hable  for  simple  neghgence  in  the  fulfilment  of  the  obli- 
gations imposed  on  him  by  the  transport. 

It  is  presumed  that  the  loss,  damage  or  delay  occurs  through  the  negligence  of 
the  carrier. 

208.*)  If  disputes  arise  between  the  carrier  and  the  consignee  about  the  con- 
dition of  the  goods,  one  or  more  experts  shall  be  appointed  judicially  or  extra-judici- 
ally  to  examine  and  certify  the  result  of  their  operation. 

If  the  opinion  of  the  expert  or  experts  does  not  put  an  end  to  the  dispute,  the 
goods  shall  be  deposited  in  the  place  appointed  by  the  Commercial  Court,  and  the 
persons  interested  shall  avail  themselves  of  their  rights  as  best  suits  them. 

209.  In  case  of  loss,  the  carrier  shall  pay  for  the  goods,  at  the  price  which  they 
have  in  the  opinion  of  the  experts  on  the  day  and  in  the  place  where  the  delivery 
ought  to  be  effected. 

The  valuation  shall  be  made  in  strict  subjection  to  the  statements  in  the  bill 
of  lading. 

210.  If  the  goods  are  so  far  damaged  as  to  be  useless  for  their  sale  and  consumption , 
the  consignee  may  abandon  them  on  account  of  the  carrier  and  may  demand  their 
value  according  to  the  terms  of  the  preceding  article. 

If  the  damage  has  only  produced  depreciation  in  the  value  of  the  goods,  the 
consignee  must  accept  them  and  recover  the  amount  of  the  depreciation  from  the 
carrier. 

If  any  pieces  are  found  entirely  unharmed  among  the  damaged  goods,  the  con- 
signee shall  be  bound  to  accept  them,  unless  they  are  part  of  a  set. 

211.*)  At  the  expiration  of  twenty-four  hours  from  the  delivery  of  the  goods, 
the  carrier  can  recover  the  agreed  freight  and  the  expenses  which  he  has  incurred 
for  the  preservation  thereof. 

If  he  does  not  obtain  payment,  he  may  apply  for  the  deposit  and  sale  under 
the  hammer  of  those  which  he  considers  sufficient  to  meet  his  credit. 

212.  The  carrier  enjoys  privilege  over  the  goods  which  he  conveys,  in  preference 
to  all  the  other  creditors  of  the  owner,  for  the  purpose  of  being  paid  the  freight  and 
expenses  which  he  has  incurred. 

This  privilege  is  transferred  from  one  carrier  to  another  up  to  the  last  carrier 
who  effects  dehvery. 

213.  The  privilege  of  the  carrier  ceases:  1.  If  the  goods  have  passed  by  a  legal 
title  to  a  third  possessor,  after  the  expiration  of  three  days  from  the  delivery;  — 
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—  2.°  Si  dentro  de  un  mes,  contado  desde  la  fecha  de  la  entrega,  el  porteador 
no  hubiere  usado  de  su  derecho. 

214.  La  responsabilidad  del  porteador  por  perdidas,  desfalcos  i  averias,  se 
estingue:  1.°  Por  la  recepcion  de  las  mercaderias  i  el  pago  del  porte  i  gastos,  salvo 
que  cualquiera  de  estos  actos  fuere  ejecutado  bajo  la  competente  reserva.  El 
canje  del  orijinal  de  las  cartas  de  porte  prueba  la  recepcion  de  las  mercaderias  i  el 
pago  del  porte  i  gastos ;  —  2.  °  Si  el  consignatario  recibiere  los  bultos  que  presenten 
senales  esteriores  de  faltas  o  averias,  i  no  protestare  en  el  acto  usar  de  su  derecho ; 

—  3.°  Si  notandose  sustraccion  o  dano  al  tiempo  de  abrir  los  bultos,  el  consig- 
natario no  hiciere  reclamacion  alguna  dentro  de  las  veinticuatro  horas  siguientes 
a  la  recepcion;  —  4.°  Por  la  prescripcion  de  seis  meses  en  las  espediciones  reali- 
zadas  dentro  de  la  Repiiblica,  i  de  un  ano  en  las  dirijidas  a  territorio  estranjero. 

En  caso  de  perdida  la  prescripcion  principiara  a  correr  desde  el  dia  en  que 
debio  ser  cumplida  la  conduccion,  i  en  el  de  averia  desde  la  fecha  de  la  entrega 
de  las  mercaderias. 

215.  Las  disposiciones  del  articulo  precedente  se  refieren  esclusivamente  a  las 
responsabilidades  provenientes  del  mero  hecho  o  culpa  del  porteador. 

Las  que  nazcan  de  fraude,  infidelidad  o  dehto,  solo  se  estinguen  por  el  venci- 
miento  de  los  plazos  que  establece  el  Codigo  Penal. 

§  5.°  De  las  obligaciones  i  derechos  del  consignatario. 
216.1)  El  consignatario,  ademas  de  las  obUgaciones  que  son  correlativas  a  los 
derechos  del  porteador,  tiene  las  siguientes:  1.°  La  de  otorgar  al  porteador  recibo 
de  las  mercaderias  que  este  le  entregare,  siempre  que,  por  no  haberse  estendido 
carta  de  porte  o  por  haberse  estraviado,  no  pueda  reahzarse  el  canje  de  que  habla 
el  niimero  1.°  del  articulo  214;  —  2.°  La  de  pagar  el  porte  i  gastos  iimiediatamente 
despues  de  vencido  el  termino  que  seiiala  el  articulo  211. 

217.  El  consignatario  es  responsable  al  cargador  del  cumplimiento  de  las 
obligaciones  que  le  impone  su  calidad  de  comisionista,  o  cualquiera  otra  que  le 
autorice  para  recibir  por  su  cuenta  o  la  del  cargador  las  mercaderias  porteadas. 

218.  Tiene  el  consignatario  los  derechos  correlativos  a  las  obUgaciones  del 
cargador  i  porteador;  pero  en  ningun  caso  podra  obligar  a  este  a  que  reciba  las 
mercaderias  conducidas  en  pago  del  porte  o  gastos  que  se  le  deban. 

§  6.°   Reglas  especiales  relativas  al  trasporte  ajustado  con  empresarios  puhlicos. 

219.  Los  empresarios  publicos  de  trasportes  estan  sujetos,  no  solo  a  las  disposi- 
ciones del  presente  titulo,  sino  tambien  a  los  reglamentos  que  se  dicten  para  regulari- 
zar  el  ejercicio  de  su  industria. 

220.  El  contrato  de  trasporte  de  pasajeros  o  mercaderias  se  entiende  ajustado 
bajo  las  condiciones  que  contengan  los  reglamentos  i  anuncios  de  la  empresa,  sin 
perjuicio  del  derecho  de  las  partes  para  agregar  otras  segun  las  circunstancias. 

221.  Los  conductores  de  carruajes  o  caballerias,  los  jefes  de  estacion  i  los 
patrones  de  barcos  pueden  recibir  pasajeros  i  efectos  durante  el  viaje,  i  recibiendolos 
imponen  al  respective  empresario  todas  las  obhgaciones  concernientes  al  porteador. 

Habiendo  en  el  transito  oficinas  encargadas  de  la  recepcion  e  inscripcion, 
solo  ellas  podran  admitir  pasajeros  i  recibir  carga. 

222.  Los  empresarios  estan  obhgados:  1.°  Allevar  un  rejistro  en  que  se  asienten 
por  orden  progresivo  de  numeros  el  dinero,  efectos,  cofres,  vaUjas  i  paquetes  que 
conduzcan;  —  2.°  A  dar  a  los  pasajeros  biUetes  de  asiento,  i  otorgar  recibos  o 
conocimientos  de  los  objetos  que  se  obUgan  a  conducir;  —  3.°  A  emprender  i 
concluir  sus  viajes  en  los  dias  i  horas  que  fijaren  sus  anuncios,  aun  cuando  no  esten 
tornados  todos  los  asientos,  ni  tengan  los  efectos  necesarios  para  completar  la 
carga. 

223.  Los  empresarios  deben  hacer  los  asientos  en  sus  rejistros  sin  necesidad 
de  requerimiento  de  parte  del  viajero  o  cargador,  i  aun  cuando  este  oponga  resis- 
tencia  a  ello. 
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2.  If  the  carrier  has  not  made  use  of  his  right  within  a  month,  reckoned  from  the  date 
of  the  delivery. 

214.  The  Uabihty  of  the  carrier  for  losses,  deficiencies  and  damage  is  extin- 
guished: 1.  By  acceptance  of  the  goods  and  payment  of  the  freight  and  expenses, 
unless  any  of  these  acts  are  done  under  proper  reservations.  The  exchange  of  the 
original  of  the  bills  of  lading  proves  the  acceptance  of  tlie  goods  and  payment  of 
the  freight  and  expenses;  —  2.  If  the  consignee  accepts  parcels  which  show  external 
signs  of  deficiencies  or  damage,  and  does  not  at  once  protest  to  avail  himself  of  his 
right;  —  3.  If  the  consignee  notices  witlidrawals  or  damage  on  opening  tlie  parcels, 
and  makes  no  claim  within  the  twenty-four  hours  following  the  reception ;  —  4.  By 
prescription  of  six  months  in  journeys  performed  within  the  Republic,  and  of  one 
year  in  those  to  a  foreign  territory. 

In  the  case  of  loss,  prescription  shall  begin  to  run  from  the  day  on  which  the 
transport  ought  to  be  completed,  and  in  the  case  of  damage,  from  the  date  of  the 
dehvery  of  the  goods. 

215.  The  provisions  of  the  preceding  article  refer  exclusively  to  the  Uabilities 
arising  from  the  simple  act  or  neglignce  of  the  carrier. 

Those  which  arise  from  fraud,  faithlessness  or  crime,  are  only  extinguished  by 
the  expiration  of  the  times  enacted  by  the  Penal  Code. 

§  5.  The  obligations  and  rights  of  the  consignee. 
216.^)  Besides  the  obhgations  which  are  correlative  to  the  rights  of  the  carrier, 
the  consignee  has  the  foUowing  obhgations:  1.  That  of  granting  a  receipt  to  the 
carrier  for  the  goods  Avliich  the  latter  dehvers  to  him,  provided  that  the  exchange 
mentioned  in  number  1  of  article  214  cannot  be  effected  in  consequence  of  a  bill  of 
lading  not  having  been  \vTitten  out  or  from  its  having  been  mislaid;  —  2.  That  of 
paying  the  freight  and  expenses  immediately  after  the  expiration  of  the  time  stated 
in  article  211. 

217.  The  consignee  is  responsible  to  the  consignor  for  the  fulfilment  of  the 
obligations  imposed  on  him  in  his  character  of  factor,  or  any  other  character  which 
authorises  him  to  receive  the  carried  merchandise  on  his  owa  account  or  that  of  the 
consignor. 

218.  The  consignee  has  the  rights  which  are  correlative  to  the  obligations 
of  the  consignor  and  carrier;  but  in  no  case  can  he  oblige  the  latter  to  receive  the 
transported  goods  in  payment  of  the  freight  and  expenses  which  are  due  to  him. 

§  6.     Special  rules  relating  to  transport  agreed  with  public  contractors. 

219.  Public  transport  contractors  are  subject,  not  only  to  the  provisions  of 
the  present  Title,  but  Ukewise  to  the  regulations  which  may  be  issued  to  control 
the  carrying  on  of  their  industry. 

220.  A  contract  for  the  carriage  of  passengers  or  goods  is  understood  to  be 
agreed  subject  to  the  conditions  contained  in  the  regulations  and  advertisements 
of  the  undertaking,  ^vithout  prejudice  to  the  right  of  the  parties  to  add  others  accord- 
ing to  the  circumstances. 

221.  Conductors  of  carriages  and  saddle  or  pack  animals,  station-masters  and 
masters  of  boats  may  receive  passengers  and  goods  during  the  journey,  and  by  re- 
ceiving them,  impose  on  the  respective  undertaking  all  the  obhgations  which  concern 
the  carrier. 

If  there  are  offices  on  the  route  entrusted  with  reception  and  registration,  they 
only  can  admit  passengers  and  receive  goods. 

222.  The  contractors  are  obhged:  1.  To  keep  a  register  in  which  the  money, 
goods,  trunks,  bags  and  packages  carried  by  them  are  entered  in  progressive  order 
of  number;  —  2.  To  give  passengers  tickets  for  their  seats,  and  give  receipts  or  bills 
of  lading  for  the  objects  which  they  are  obliged  to  carry;  — •  3.  To  begin  and  end  their 
journeys  on  the  days  and  at  the  hours  fixed  by  their  advertisements,  even  when 
all  the  places  are  not  taken,  and  they  have  not  the  goods  necessary  to  complete  the 
cargo. 

223.  Contractors  must  make  the  entries  in  tlieir  registers  without  the  necessity 
of  a  requirement  on  the  part  of  the  traveller  or  consignor,  and  although  the  latter 
opposes  it. 
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224.  Respecto  del  contenido  de  los  paquetes,  cofres  o  cajones,  cualquiera 
que  el  sea,  estara  el  pasajero  o  cargador  obligado  a  declararlo  a  requerimiento  verbal 
del  empresario  o  sus  ajentes  o  factores. 

225.  Los  pasajeros  no  estan  obUgados  a  hacer  rejistrar  los  sacos  de  noche, 
valijas  o  maletas  que  segun  la  costumbre  no  pagan  porte;  pero  si  se  entregaren 
a  los  conductores  en  los  mementos  de  la  partida,  los  empresarios  quedan  obligados 
a  su  restitucion. 

226.  En  caso  de  perdida  de  los  objetos  entregados  a  los  empresarios,  a  sus 
ajentes  o  factores,  el  pasajero  o  cargador  debera  acreditar  su  entrega  e  importe. 

227.1]  Si  la  prueba  fuere  imposible  o  insuficiente  para  fijar  el  valor  de  los 
objetos  perdidos,  se  deferira  el  juramento  al  pasajero  o  cargador  acerca  de  este  solo 
punto. 

Despues  de  prestado  el  juramento,  el  juez  determinara  prudencialmente  la 
cantidad  que  deban  pagar  los  empresarios  per  via  de  indemnizacion,  atendida 
la  clase  i  moralidad  del  reclamante,  su  posibilidad  pecuniaria  i  las  circunstancias 
especiales  del  caso. 

228.  Los  empresarios  no  seran  responsables  del  dinero,  alhajas,  documentos 
o  efectos  de  gran  valor  que  contengan  los  cofres,  paquetes  o  cajones  trasportados, 
si  al  tiempo  de  la  entrega  los  pasajeros  o  cargadores  no  hubieren  declarado  su 
contenido. 

229.  Los  billetes  impresos  que  entregan  los  empresarios  con  clausulas  Umitativas 
de  su  responsabiUdad  a  una  determinada  cantidad,  no  los  eximen  de  indemnizar 
a  los  pasajeros  i  cargadores,  con  arreglo  a  los  articulos  precedentes,  las  perdidas 
que  justificaren  liaber  sufrido. 

230.  Si  dentro  de  los  seis  meses  siguientes  a  la  terminacion  del  viaje  los  pasa- 
jeros o  consignatarios  no  reclamaren  los  objetos  porteados,  el  juzgado  de  comercio 
que  hubiere  ordenado  el  deposito  conf orme  al  articulo  203,  dara  aviso  de  la  existencia 
de  los  efectos  depositados  al  intendente  de  la  provincia  para  que  los  mande  vender 
en  el  martillo  i  ponga  su  producto  liquido  en  las  areas  fiscales  por  cuenta  de  a  quien 
corresponda  reclamarlos. 

231.  No  presentandose  el  duefio  a  reclamar  el  precio  consignado  dentro  de 
un  ano  contado  desde  la  fecha  de  la  venta,  sera  aplicado  al  Fisco. 

232.  Las  disposiciones  del  presente  parrafo  no  derogan  la  lei  de  policia  de 
ferrocarriles. 

Titulo  VI.    Del  mandato  comercial. 

§  1.°    Definiciones  i  clasificaciones. 
233.^)    El  mandato  comercial  es  un  contrato  por  el  cual  una  persona  encarga 
la  ejecucion  de  uno  o  mas  negocios  licitos  de  comercio  a  otra  que  se  obliga  a  adminis- 
trarlos  gratuitamente  o  mediante  una  retribucion  i  a  dar  cuenta  de  su  desempeno. 

234.  Hai  tres  especies  de  mandato  comercial:  La  comision;  —  El  mandato 
de  los  factores  i  mancebos  o  dependientes  de  comercio;  —  La  correduria,  de  que 
se  ha  tratado  ya  en  el  titulo  III  del  Libro  I. 

235.^)  El  mandato  comercial  toma  el  nombre  de  comision  cuando  versa  sobre 
una  o  mas  operaciones  mercantiles  individualmente  determinadas. 

236.  La  persona  que  desempefia  una  comision  se  Uama  comisionista. 

Hai  cuatro  clases  de  comisionistas :  Comisionistas  para  comprar;  —  Comisio- 
nistas  para  vender;  —  Comisionistas  de  trasporte  por  tierra,  lagos,  rios  o  canales 
navegables;  —  Comisionistas  para  ejecutar  operaciones  de  banco. 

De  esta  ultima  clase  se  trata  en  el  titulo  Del  contrato  i  de  to«  letras  de  cambio. 

237.  Factor  es  el  jerente  de  un  negocio  o  de  un  establecimiento  comercial 
o  fabril,  o  parte  de  61,  que  lo  dirije  o  administra  segun  su  prudencia  por  cuenta 
de  su  mandante. 

Denominanse  mancebos  o  dependientes  los  empleados  subalternos  que  el 
comerciante  tiene  a  su  lado  para  que  le  ausilien  en  las  diversas  operaciones  de  su 
jiro,  obrando  bajo  su  direccion  inmediata. 

El  mandante  toma  el  nombre  de  principal  con  relacion  a  sus  factores  o  depen- 
dientes. 


1)  P4rrafo  5,  del  Titulo  X,  del  Libro  II  del  C.  de  P.  C. 

2)  Art.  2116  i  2117  C.  C.         3)  Art.  2130  C.  C. 
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224.  With  respect  to  the  contents  of  tlie  packages,  trunks  or  cases,  whatever 
they  be,  the  passenger  or  consignor  shall  be  bound  to  declare  them  on  the  verbal 
requirement  of  the  contractor  or  his  agents  or  managers. 

225.  Passengers  are  not  bound  to  cause  their  hold-alls,  bags  or  portmanteaux 
which  do  not  pay  freight  by  custom,  to  be  registered;  but  if  they  are  dehvered  to 
the  conductors  at  the  time  of  departure,  the  contractors  are  bound  to  restore  them. 

226.  In  case  of  the  loss  of  the  objects  dehvered  to  the  contractors,  to  their 
agents  or  managers,  the  passenger  or  consignor  must  prove  their  dehvery  and  value. 

227.^)  If  the  evidence  is  ineffective  or  insufficient  to  fix  the  value  of  the  lost 
objects,  an  oath  shall  be  tendered  to  the  passenger  or  consignor  concerning  this 
single  point. 

After  he  has  taken  the  oath,  the  judge  shall  reasonably  determine  the  amount 
which  the  contractors  must  pay  by  way  of  compensation,  having  regard  to  the  class 
and  character  of  the  claimant,  his  pecuniary  position  and  the  special  circumstances 
of  the  case. 

228.  Contractors  shall  not  be  responsible  for  money,  jewels,  documents  or 
securities  of  great  value  contained  in  the  carried  trunks,  packages  or  cases,  if  the 
passengers  or  consignors  have  not  declared  their  contents  at  the  time  of  delivery. 

229.  Printed  tickets,  dehvered  by  contractors  with  terms  limiting  their  Uabihty 
to  a  certain  sum,  shall  not  exempt  them  from  compensating  the  passengers  and  con- 
signors, according  to  the  preceding  articles,  for  the  losses  which  they  prove  that 
they  have  suffered. 

230.  If  the  passengers  or  consignees  do  not  claim  the  carried  objects  within 
the  six  months  following  the  termination  of  the  journey,  the  commercial  court  which 
has  ordered  the  deposit  according  to  article  203,  shall  advise  the  Governor  of  the 
province  of  the  existence  of  the  deposited  effects,  in  order  that  he  may  order  them 
to  be  sold  under  the  hammer  and  place  their  net  proceeds  in  the  fiscal  coffers  on 
account  of  the  person  entitled  to  claim  them. 

231.  If  the  owiier  does  not  present  himself  to  claim  the  paid-in  price  within 
a  year,  reckoned  from  the  date  of  the  sale,  it  shall  be  appropiated  to  the  Treasury. 

232.  The  provisions  of  this  §  do  not  repeal  the  law  of  Railroad  Police. 

Title  VI.    Commercial  mandate. 

§  1.     Definitions  and  classifications. 

233.2)  The  commercial  mandate  is  a  contract  whereby  a  person  entrusts  the 
carrying  out  of  one  or  more  lawful  matters  of  commerce  to  another  person,  who 
binds  himself  to  administer  the  same  gratuitously  or  for  reward  and  to  give  an 
account  of  the  discharge  thereof. 

234.  There  are  three  kinds  of  commercial  mandate:  The  commission;  — 
The  mandate  to  commercial  managers,  assistants  or  subordinates;  —  Brokerage, 
which  has  already  been  treated  in  Title  III  of  Book  I. 

235.^)  The  commercial  mandate  takes  the  name  of  commission,  when  it  affects 
one  or  more  mercantile  transactions,  determined  mdividually. 

236.  The  person  who  discharges  a  commission  is  called  a  commission  agent: 
There  are  four  kinds  of  commission  agent:  Commission  agents  to  buy;  —  Commis- 
sion agents  to  sell;  —  Commission  agents  for  carriage  by  land,  lakes,  rivers  and  navig- 
able canals;  —  Commission  agents  for  carrying  out  bank  transactions. 

The  Title  The  contract  and  bills  of  exchange,  deals  with  this  last  class. 

237.  Factor  is  the  manager  of  a  business  or  of  a  commercial  or  manufacturing 
estabhshment  or  part  thereof,  who  directs  it  or  administers  it  at  his  discretion  on 
account  of  his  principal. 

Subordinate  employees  whom  a  merchant  has  at  his  side  to  help  him  in  the  dif- 
ferent operations  of  his  business,  acting  imder  his  immediate  direction,  are  called 
assistants  or  subordinates. 

The  person  giving  the  commission  takes  the  name  of  principal  in  relation  to 
his  managers  or  subordinates. 

1)  Paragraph  5  of  Title  X  of  Book  II  of  the  Code  of  Civil  Procedure. 

2)  Articles  2116  and  2117  of  the  Civil  Code.         3)  Article  2130  of  the  Civil  Code. 
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§  2.°    Reglas  jenerales  relativas  a  la  comision. 

238.  La  comision  puede  ser  conferida  por  cuenta  ajena,  i  en  este  caso  los 
efectos  que  ella  produce  solo  afectan  al  tercero  interesado  i  al  comisionista. 

239.^)    La  comision  es  por  su  naturaleza  asalariada. 

240.2)  La,  comision  no  se  acaba  por  la  muerte  del  comitente:  sus  derechos  i 
obligaciones  pasan  a  sus  herederos. 

24:1.'')  El  comitente  no  puede  revocar  a  su  arbitrio  la  comision  aceptada,  cuando 
su  ejecucion  interesa  al  comisionista  o  a  terceros. 

242.*)  La  renuncia  no  pone  termino  a  la  comision  toda  vez  que  cause  al  comitente 
un  perjuicio  irreparable,  sea  porque  no  pueda  proveer  por  si  mismo  a  las  necesidades 
del  negocio  cometido,  sea  por  la  dificultad  de  dar  un  sustituto  al  comisionista. 

§  3.°    Disposiciones  comunes  a  toda  close  de  comisionista^. 

243.^)  El  comisionista  puede  o  no  aceptar  a  su  arbitrio  el  encargo  que  se  le 
hace;  pero  rehusandolo  quedara  obligado  bajo  responsabilidad  de  daiios  i  perjuicios: 
1.°  A  dar  aviso  al  comitente  de  su  repulsa  en  primera  oportunidad;  —  2.°  A 
tomar  mientras  no  Uegue  el  aviso  al  comitente,  las  medidas  conservativas  que  la 
naturaleza  del  negocio  requiera,  como  son  las  conducentes  a  impedir  la  perdida  o 
deterioro  de  las  mercaderias  consignadas,  la  caducidad  de  un  titulo,  una  prescrip- 
cion  o  cualquier  otro  dano  inminente. 

244.  Si  despues  de  avisado  el  comitente  de  la  repulsa  no  elijiere  dentro  de  un 
termino  razonable,  atendida  la  distancia,  persona  que  subrogue  al  comisionista, 
podra  este  pedir  al  juzgado  de  comercio  el  deposito  de  las  mercaderias  consignadas 
i  la  venta  de  las  que  considere  suficientes  para  el  reembolso  de  las  cantidades  que 
hubiere  anticipado. 

245.  Aceptada  espresa  o  tacitamente  la  comision,  el  comisionista  debera 
ejecutarla  i  concluirla,  i  no  haciendolo  sin  causa  legal,  respondera  al  comitente  de 
los  dafios  i  perjuicios  que  le  sobrevinieren. 

246.  El  comisionista  es  responsable  de  la  custodia  i  conservacion  de  los  efectos 
sobre  que  versa  la  comision,  cualquiera  que  sea  el  objeto  con  que  se  le  hayan  entre- 
gado. 

247.  En  ningun  caso  podra  el  comisionista  alterar  la  marca  de  los  efectos 
sin  espresa  autorizacion  de  su  comitente. 

248.^)  El  deterioro  o  perdida  de  las  mercaderias  existentes  en  poder  del  comisio- 
nista no  es  de  su  responsabilidad,  si  ocurriere  por  caso  fortuito  o  por  vicio  inherente 
a  las  mismas  mercaderias. 

Ocurriendo  el  deterioro  o  perdida  por  culpa  del  comisionista,  debera  este  indem- 
nizar  cumpUdamente  a  su  comitente  de  todos  los  danos  i  perjuicios  que  le  sobre- 
vengan. 

A  esta  misma  responsabilidad  quedara  sometido  el  comisionista,  cuando  el 
deterioro  o  la  perdida  causada  por  un  caso  fortuito  o  por  vicio  propio  de  la  cosa 
fuere  consecuencia  de  su  culpa. 

249.  Es  de  la  obligacion  del  comisionista  hacer  constar  en  forma  legal  el 
deterioro  o  perdida  de  las  mercaderias  consignadas  i  dar  aviso  a  su  comitente  sin 
demora  alguna. 

250.  El  comisionista  debe  comunicar  oportunamente  al  interesado  todas 
las  noticias  relativas  a  la  negociacion  de  que  estuviere  encargado  que  puedan  inducir 
a  su  comitente  a  confirmar,  revocar  o  modificar  sus  instrucciones. 

251.'')  El  comisionista  que  habiendo  recibido  fondos  para  evacuar  un  encargo, 
los  distrajere  para  emplearlos  en  un  negocio  propio,  abonara  al  comitente  el  interes 
legal  del  dinero  desde  el  dia  en  que  hubieren  entrado  a  su  poder  dichos  fondos,  i 

1)  Art.  2117  C.  C. 

2)  Art.  2163,  n.  °  5  C.  C.  Por  la  muerte  del  mandante  o  del  mandatario.  Art.  2168  1 
2169  C.  C. 

3)  Art.  2165  C.  C.  El  mandante  puede  revocar  el  mandato  a  su  arbitrio,  i  la  revocacion, 
espresa  o  tacita,  produce  su  efecto  desde  el  dia  que  el  mandatario  ha  tenido  conocimiento  de 
ella;  sin  perjuicio  de  lo  dispuesto  en  el  articulo  2173. 

*)  Art.  2167  C.  C.  6)  Art.  2124  i  2125  C.  C. 

6)  Art.  1547.  ')  Art.  2156,  inc.  1  C.  C. 


CHILE:  COMMISSION  AGENTS.  33 

§  2.     General  rules  relating  to  commissions. 

238.  A  commission  may  be  conferred  on  behalf  of  another,  and  in  this  case  the 
effects  produced  thereby  affect  only  the  third  person  interested  and  the  commis- 
sion agent. 

239.^)    By  its  nature,  the  commission  is  subject  to  remuneration. 

240.^)  A  commission  is  not  ended  by  the  death  of  the  principal ;  his  rights  and 
obligations  pass  to  his  heirs. 

241.')  A  principal  cannot  revoke  an  accepted  commission  at  will,  when  the 
execution  thereof  interests  the  commission  agent  or  tliird  persons. 

242.*)  Resignation,  whenever  it  may  cause  irreparable  detriment  to  the  prin- 
cipal, does  not  put  an  end  to  a  commission,  whether  it  be  because  he  cannot  him- 
self provide  for  the  necessities  of  the  entrusted  business,  or  from  the  difficulty  of 
appointing  a  substitute  for  the  commission  agent. 

§  3.     Provisions  common  to  all  classes  of  commission  agents. 

243,^)  A  commission  agent  may  accept  or  refuse  at  wiU  the  charge  which  is 
conferred  on  him,  but  if  he  refuses  it,  he  shall  be  bound,  under  liabihty  for  damage: 
1.  To  give  notice  of  his  rejection  to  the  principal  on  the  first  opportunity;  —  2.  Until 
the  notice  reaches  the  principal,  to  take  the  measures  of  preservation  required  by 
the  nature  of  the  business,  such  as  those  tending  to  prevent  the  loss  or  deterioration 
of  the  consigned  merchandise,  the  lapse  of  a  title,  a  prescription  or  any  other  imminent 
damage. 

244.  If,  after  the  principal  has  been  advised  of  the  rejection,  he  does  not  choose 
a  person  in  the  place  of  the  commission  agent  within  a  time  which  is  reasonable, 
having  regard  to  the  distance,  the  latter  may  apply  to  the  Commercial  Court  for  the 
deposit  of  the  consigned  merchandise  and  the  sale  of  what  he  considers  sufficient 
for  repaying  the  sums  which  he  has  advanced. 

245.  When  a  commission  has  been  accepted  either  expressly  or  tacitly,  the 
commission  agent  must  execute  and  conclude  it,  and  if  he  fails  to  do  so  without 
lawful  reason,  he  shall  be  liable  to  the  principal  for  the  damage  which  happens  to  him. 

246.  A  commission  agent  is  responsible  for  the  custody  and  preservation  of 
the  goods  which  are  the  subject  of  the  commission,  whatever  be  the  purpose  with 
which  they  have  been  deUvered  to  him. 

247.  In  no  case  may  the  commission  agent  alter  the  trade  mark  on  the  goods 
without  the  express  authorisation  of  his  principal. 

248.^)  The  deterioration  or  loss  of  the  merchandise  while  in  the  control  of  tlie  com- 
mission agent  is  not  a  matter  for  which  he  is  liable,  if  it  occurs  through  a  fortuitous 
event  or  through  the  inherent  defect  of  the  said  merchandise. 

If  the  deterioration  or  loss  occurs  througli  the  fault  of  the  commission  agent, 
he  must  fully  compensate  his  principal  for  all  the  damage  which  happens  to  him. 

The  commission  agent  is  subject  to  this  same  habihty,  when  the  deterioration 
or  loss,  caused  by  a  fortuitous  event  or  by  the  inherent  defect  of  the  thing,  is  the 
consequence  of  his  fault. 

249.  It  is  the  duty  of  the  commission  agent  to  cause  the  deterioration  or  loss 
of  the  consigned  merchandise  to  be  stated  in  legal  form,  and  to  give  notice  to  his 
principal  without  any  delay. 

250.  A  commission  agent  must  communicate  in  good  time  to  the  interested 
person  all  the  news  relating  to  the  business  with  which  he  has  been  entrusted,  wliich 
may  induce  his  principal  to  confirm,  revoke  or  alter  his  instructions. 

251.'')  A  commission  agent  who  has  received  funds  for  fulfiUing  his  charge  and 
misapphes  them  by  employing  them  in  his  own  business,  shall  pay  to  the  principal 
the  legal  interest  on  the  money,  from  the  day  that  the  said  funds  came  into  his  control, 

1)  Article  2117  of  the  Civil  Code. 

2)  Article  2163,  No.  5  of  the  Civil  Code.  By  the  death  of  the  principal  or  agent.  Articles 
2168  and   2169  of  the  Civil  Code. 

3)  Article  2165  of  the  Civil  Code.  A  principal  can  revoke  a  mandate  at  will,  and  the 
revocation,  whether  express  or  implied,  produces  its  effect  from  the  day  that  the  agent  has 
received  notice  thereof;   without  prejudice  to   the  provisions  of  article   2173. 

♦)  Article  2167  of  the  Civil  Code.         ^)  Articles  2124  and  2125  of  the  Civil  Code. 
«)  Article  1547.         ')  Article  2156,  paragraph  1,  of  the  Civil  Code. 
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debera  tambien  indemnizarle  los  perjuicios  resultantes  de  la  falta  de  cumplimiento 
del  encargo. 

Incurrira  ademas  en  las  penas  del  abuso  de  eonfianza,  i  en  caso  de  quiebra 
sera  tratado  como  fallido  fraudulento. 

252.^)  Se  prohibe  al  comisionista  dar  en  prenda  de  sus  propias  obligaciones 
las  mercaderias  que  con  cualquier  objeto  tuviere  en  consignacion. 

Si  contraviniendo  a  esta  prohibicion  las  entregare  a  su  acreedor,  el  comitente 
no  podra  reivindicarlas  sino  pagando  la  deuda  garantida  hasta  la  cantidad  con- 
currente  al  valor  de  las  mercaderias,  salvo  si  probare  que  el  acreedor,  al  recibirlas, 
tuvo  conocimiento  de   que  no  pertenecian  al  comisionista. 

Por  el  mero  hecho  de  la  constitucion  de  la  prenda  el  comisionista  comete  un 
abuso  de  eonfianza,  i  sera  castigado  con  arreglo  al  Codigo  Penal. 

253.  Son  de  cargo  del  comisionista  los  prestamos,  anticipaciones  i  ventas 
al  fiado,  siempre  que  procediere  sin  autorizacion  de  su  comitente;  i  en  tal  caso 
podra  este  exijir  que  se  le  entreguen  al  contado  las  cantidades  prestadas,  anticipadas 
o  fiadas,  dejando  de  cuenta  del  comisionista  los  contratos  celebrados. 

254.2)  El  comisionista  puede  obrar  en  nombre  propio  o  a  nombre  de  sus  comi- 
tentes. 

255.^)  El  comisionista  que  obra  a  su  propio  nombre  se  obliga  personal  i  esclu- 
sivamente  a  favor  de  las  personas  que  contraten  con  el,  aun  cuando  el  comitente 
se  halle  presente  a  la  celebracion  del  contrato,  se  haga  conocer  como  interesado  en 
el  negocio,  o  sea  notorio  que  este  ha  sido  ejecutado  por  su  cuenta. 

256.*)  Puede  el  comisionista  reservarse  el  derecho  de  declarar  mas  tarde  por 
cuenta  de  que  persona  celebra  el  contrato. 

Hecha  la  declaracion,  el  comisionista  quedara  desUgado  de  todo  compromiso, 
i  la  persona  nombrada  le  sustituira  retroactivamente  en  todos  los  derechos  i  obliga- 
ciones resultantes  del  contrato. 

257.  El  comitente  carece  de  accion  directa  contra  los  terceros  con  quienes 
el  comisionista  hubiere  contratado  en  su  propio  nombre;  pero  podra  compeler  a 
este  a  que  le  ceda  las  acciones  que  hubiere  adquirido. 

258.  El  comitente  puede  declarar  a  los  terceros  que  han  contratado  con  el 
comisionista  que  el  contrato  le  pertenece  i  que  toma  sobre  si  su  cumphmiento. 

La  declaracion  en  tal  caso,  dejando  subsistentes  las  relaciones  establecidas 
entre  el  comisionista  i  los  terceros,  constituira  al  comitente  fiador  de  los  contratos 
que  aquel  hubiere  celebrado  a  su  propio  nombre. 

259.  En  caso  de  duda  se  presume  que  el  comisionista  ha  contratado  a  su  nombre. 

260.^)  Obrando  el  comisionista  a  nombre  de  su  comitente,  solo  este  quedara 
obhgado  a  favor  de  los  terceros  que  trataren  con  aquel. 

El  comisionista,  sin  embargo,  conservara  respecto  del  comitente  i  terceros 
los  derechos  i  obhgaciones  de  mandatario  comercial. 

261.^)  El  comisionista  debe  desempenar  por  si  mismo  la  comision,  i  no  podra 
delegarla  sin  previa  autorizacion  espUcita  o  impUcita  de  su  comitente. 

262.  La  precedente  prohibicion  no  comprende  la  ejecucion  de  aquellos  actos 
subalternos  que  segun  la  costumbre  del  comercio  se  confian  a  los  dependientes. 

263.')  Autorizado  espUcitamente  para  delegar,  el  comisionista  debera  hacerlo 
en  la  persona  que  le  hubiere  designado  el  comitente. 

Si  la  persona  designada  no  gozare  al  tiempo  de  la  sustitucion  del  concepto 
de  probidad  i  solvencia  que  tenia  en  la  epoca  de  la  designacion,  i  el  negocio  no  fuere 
urjente,  debera  dar  aviso  a  su  comitente  para  que  provea  lo  que  mas  conviniere 
a  sus  intereses. 

Si  el  negocio  fuere  urjente,  hara  la  sustitucion  en  otra  persona  que  la  designada. 

264.®)  Se  entiende  que  el  comisionista  tiene  autorizacion  imphcita  para  delegar, 
cuando  estuviere  impedido  para  obrar  por  si  mismo  i  hubiere  pehgro  en  la  demora. 

I)  Art.  2390  i  2391  C.  C.         2)  Art.  2151   C.  C. 

3)  Art.  2151  C.  C.         *)  Art.  1448  C.  C. 

')  Art.  1448  C.  C.  6)  Art.  2135,  inc.  1   C.  C. 

')  Art.  2134,  2137,  2149  i  2150  C.  C. 

8)  Art.  2134,  inc.  2  i  2150  C.  C. 


CHILE:  COMMISSION  AGENTS.  34 

and  must  likewise  compensate  him  for  the  damage  resulting  from  his  failure  to  fulfil 
the  charge. 

He  shall  likewise  incur  the  penalties  for  abuse  of  confidence,  and  in  case  of 
bankruptcy  shall  be  treated  as  a  fraudulent  bankrupt. 

252.^)  A  commission  agent  is  forbidden  to  pledge  for  his  own  obhgations  mer- 
chandise which  has  been  consigned  to  him  for  any  purpose. 

If  in  contravention  of  this  prohibition  he  delivers  it  to  his  creditor,  the  principal 
cannot  reclaim  it  except  on  paying  the  secured  debt  up  to  the  sum  equal  to  the  value 
of  the  merchandise,  unless  it  is  proved  that,  on  receiving  it,  the  creditor  had  notice 
that  it  did  not  belong  to  the  commission  agent. 

A  commission  agent  commits  an  abuse  of  confidence  by  the  mere  fact  of  the 
creation  of  the  pledge,  and  he  shall  be  punished  according  to  the  Penal  Code. 

253.  Loans,  advances  and  sales  on  credit  are  borne  by  the  commission  agent, 
whenever  he  acts  without  the  authorisation  of  his  principal;  and  in  that  case  the 
latter  may  require  the  sums  lent,  advanced  or  on  credit  to  be  paid  to  him,  leaving 
the  contracts  which  have  been  made  to  be  borne  by  the  commission  agent. 

254.2)  A  commission  agent  may  act  in  his  own  name  or  in  the  name  of  his  prin- 
cipal. 

255.')  A  commission  agent  who  acts  in  his  own  name  binds  himself  personally 
and  exclusively  in  favour  of  the  persons  who  contract  with  him,  although  the  prin- 
cipal is  present  at  the  making  of  the  contract,  and  makes  himself  known  as  a  person 
interested  in  the  business,  or  it  is  notorious  that  this  has  been  carried  out  on  his 
account. 

256.*)  A  commission  agent  can  reserve  to  himself  the  right  of  declaring  later 
on  whose  account  he  is  making  the  contract. 

When  this  declaration  has  been  made,  the  commission  agent  is  freed  from  every 
promise,  and  the  person  named  shall  take  his  place  as  from  the  beginning  in  all  the 
rights  and  obhgations  which  result  from  the  contract. 

257.  A  principal  has  no  direct  right  of  action  against  third  persons  with  whom 
a  commission  agent  has  contracted  in  his  own  name;  but  he  can  compel  the  latter 
to  assign  to  him  the  rights  of  action  acquired  by  him. 

258.  A  principal  may  declare  to  the  third  persons  who  have  contracted  with  a 
commission  agent  that  the  contract  belongs  to  him  and  that  he  takes  the  performance 
thereof  upon  himself. 

In  that  case  the  declaration  shall  leave  the  relations  established  between  the 
commission  agent  and  the  third  persons  subsisting,  and  shall  constitute  the  prin- 
cipal a  guarantor  of  the  contracts  which  the  former  has  made  in  his  own  name. 

259.  In  case  of  doubt,  it  is  presumed  that  the  commission  agent  has  contracted 
in  his  own  name. 

260.^)  When  a  commission  agent  acts  in  the  name  of  his  principal,  the  latter 
alone  is  bound  in  favour  of  the  third  persons  who  deal  with  the  former. 

The  commission  agent  shall,  nevertheless,  retain  the  rights  and  obligations  of 
commercial  agent  in  respect  of  the  principal  and  third  persons. 

261.^)  A  commission  agent  must  himself  discharge  the  commission,  and  cannot 
delegate  it  without  the  previous  express  or  impUed  authorisation  of  his  principal. 

262.  The  foregoing  proliibition  does  not  include  the  performance  of  those  sub- 
ordinate acts  which  are  entrusted  to  assistants  according  to  the  custom  of  commerce. 

263.^)  A  commission  agent  who  is  expressly  authorised  to  delegate,  must  do  so 
to  the  person  whom  the  principal  has  nominated  to  him. 

If  the  nominated  person  does  not  at  the  time  of  the  substitution  enjoy  the 
reputation  for  probity  and  solvency  which  he  had  at  the  time  of  the  nomination,  and 
the  business  is  not  urgent,  the  agent  must  advise  his  principal,  in  order  that  he  may 
arrange  what  is  most  convenient  to  his  interests. 

If  the  business  is  urgent,  the  agent  shall  substitute  another  person  for  the  one 
nominated. 

264.*)  It  is  understood  that  a  commission  agent  has  imphed  authority  to  delegate, 
when  he  is  prevented  from  acting  in  person  and  there  is  danger  in  delay. 

1)  Articles  2390  and  2391  of  the  Civil  Code.         2)  Article  2151  of  the  Civil  Code. 

3)  Article   2151  of  the  Civil  Code.  *)  Article   1448  of  the  Civil  Code. 

5)  Article  1448  of  the  Civil  Code.         «)  Article  2135,  paragraph  1,  of  the  Civil  Code. 

')  Articles  2134,  2137,  2149  and  2150  of  the  Civil  Code. 

8)  Art.   2134,  paragraph  2,  and  2150  of  the  C.  C. 
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No  habiendolo,  el  comisionista  impedido  debera  dar  pronto  aviso  del  impedi- 
mento  i  esperar  las  ordenes  de  su  comitente. 

265.^)  El  que  delega  sus  funciones  en  virtud  de  autorizacion  esplicita  o  implicita, 
no  habiendose  designado  la  persona  por  el  comitente,  es  responsable  de  los  danos 
i  perjuicios  que  sobrevinieren  a  este,  si  el  delegado  no  fuere  persona  notoriamente 
capaz  i  solvente,  o  si  al  verificar  la  sustitucion  hubiere  alterado  de  algun  modo 
la  forma  de  la  comision. 

266."^)  La  delegacion  ejecutada  a  nombre  del  comitente  pone  termino  a  la 
comision  respecto  del  comisionista. 

Verificada  la  delegacion  a  nombre  del  comisionista,  subsiste  la  comision  con 
todos  sus  efectos  legales,  i  se  constituye  otra  nueva  entre  el  delegante  i  el  delegado. 

267.  En  todos  los  casos  en  que  el  comisionista  delegue  su  comision,  debera 
dar  aviso  a  su  comitente  de  la  delegacion  i  de  la  persona  delegada. 

268.^)  El  comisionista  debera  sujetarse  estrictamente  en  el  desempeno  de  la 
comision  a  las  ordenes  o  instrucciones  que  hubiere  recibido  de  su  comitente. 

Pero  si  creyere  que  cumpUendolas  a  la  letra  debe  resultar  un  dano  grave  a 
su  comitente,  sera  de  su  deber  suspender  la  ejecucion  i  darle  aviso  en  primera  oportu- 
nidad. 

En  ningun  caso  podra  obrar  contra  las  disposiciones  espresas  i  claras  de  su 
comitente. 

269.*)  En  todos  los  casos  no  previstos  por  el  comitente,  el  comisionista  debera 
consultarle  i  suspender  la  ejecucion  de  su  encargo  mientras  reciba  nuevas  instruc- 
ciones. 

Si  la  urjencia  i  estado  del  negocio  no  permitieren  demora  alguna,  o  si  estuviere 
autorizado  para  obrar  a  su  arbitrio,  el  comisionista  podra  hacer  lo  que  le  diets 
su  prudencia  i  sea  mas  conforme  a  los  uses  i  procedimientos  de  los  comerciantes 
entendidos  i  dilijentes. 

270.^)  Solo  el  comitente  puede  reclamar  la  violacion  de  las  ordenes  o  instruc- 
ciones que  hubiere  comunicado  al  comisionista. 

Ni  el  comisionista  ni  los  terceros  que  hubieren  contratado  con  el,  podran  en 
ningun  caso  prevalerse  de  la  infraccion  como  de  un  medio  de  nulidad. 

271.^)  Se  prohibe  al  comisionista,  salvo  el  caso  de  autorizacion  formal,  hacer 
contratos  por  cuenta  de  dos  comitentes  o  por  cuenta  propia  i  ajena,  siempre  que 
para  celebrarlos  tenga  que  representar  intereses  incompatibles. 

Asi,  no  podra:  1.°  Comprar  o  vender  por  cuenta  de  un  comitente  mercaderias 
que  tenga  para  vender  o  que  este  encargado  de  comprar  por  cuenta  de  otro 
comitente ;  —  2.  °  Comprar  para  si  mercaderias  de  sus  comitentes,  o  adquirir  para 
ellos  efectos  que  le  pertenezcan. 

272.'^)  Cuando  la  comision  requiera  provision  de  fondos,  i  el  comitente  no  la 
hubiere  verificado  en  cantidad  suiiciente,  el  comisionista  podra  renunciar  su  encargo 
en  cualquier  tiempo  o  suspender  su  ejecucion,  a  no  ser  que  se  hubiere  obhgado 
a  anticipar  las  cantidades  necesarias  al  desempeno  de  la  comision  bajo  una  forma 
determinada  de  reintegro. 

273.  Podra  asimismo  renunciar  la  comision  toda  vez  que  el  valor  presunto 
de  las  mercaderias  no  alcanzare  a  cubrir  los  gastos  del  trasporte  i  recibo. 

En  este  caso  debera  al  comisionista  dar  pronto  aviso  a  su  comitente  i  pedir 
el  deposito  judicial  de  las  mercaderias. 

274.*)  Puede  el  comisionista  exijir  se  le  paguen  al  contado  sus  anticipaciones, 
intereses  corrientes  i  costos,  aun  cuando  no  haya  evacuado  cumphdamente  el  negocio 
cometido. 

Para  usar  de  este  derecho  debera  presentar  su  cuenta  con  los  documentos  que 
la  justifiquen. 


1)  Art.  2135,  inc.  2  C.  C. 

2)  Art.  2137  C.  C. 

3)  Art.  2131,  2149  i  2150  C.  C. 

*)  Art.  2122,  2133,  2134,  2148  i  2510  C.  C. 

6)  Art.  2154  C.  C.    8)  Art.  2144  i  2145  C.  C. 

7)  Art.  2158,  n."  1  i  2159  C.  0.    ^)   Art.  2158,  n.°  4  C.  C. 
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If  there  is  no  such  danger,  a  commission  agent  who  is  prevented  must  promptly 
give  notice  of  the  hindrance  and  await  the  orders  of  his  principal. 

265.^)  A  person  who  delegates  his  functions  by  virtue  of  an  express  or  implied 
authority,  when  the  person  has  not  been  nominated  by  the  principal,  is  liable  for 
the  damage  which  happens  to  the  latter,  if  the  delegate  is  not  a  person  of  known 
capacity  and  solvency,  or  if,  in  effecting  the  substitution,  he  has  in  any  way  altered 
the  form  of  the  commission. 

266.2)  A  delegation  carried  out  in  the  name  of  the  principal  puts  an  end  to  the 
commission  as  far  as  regards  the  commission  agent. 

If  the  delegation  is  effected  in  the  name  of  the  commission  agent,  the  commission 
subsists  with  all  its  legal  effects,  and  a  fresh  commission  is  created  between  him  and 
the  delegate. 

267.  In  all  cases  in  which  a  commission  agent  delegates  his  commission,  he  must 
advise  his  principal  of  the  delegation  and  of  the  person  appointed. 

268.^)  In  the  discharge  of  his  commission,  a  commission  agent  must  strictly 
subject  himself  to  the  orders  and  instructions  which  he  has  received  from  his  prin- 
cipal. 

But  if  he  believes  that  serious  damage  must  result  to  his  principal  if  he  fulfils 
them  to  the  letter,  it  shall  be  his  duty  to  suspend  the  execution  and  to  advise  him  on 
the  first  opportunity. 

He  can  in  no  case  act  against  the  express  and  clear  dispositions  of  his  principal. 

269.*)  In  aU  events  which  are  not  provided  for  by  the  principal,  the  commission 
agent  must  consult  him  and  suspend  the  execution  of  his  charge  until  he  receives 
fresh  instructions. 

If  the  urgency  and  state  of  the  business  does  not  admit  of  any  delay,  or  if  he  is 
authorised  to  act  at  his  discretion,  the  commission  agent  may  do  what  his  prudence 
dictates  to  him  and  what  is  most  in  conformity  with  the  usages  and  procedure  of 
prudent  and  diUgent  merchants. 

270.^)  The  principal  can  alone  complain  of  the  violation  of  the  orders  and  in- 
structions which  he  has  communicated  to  the  commission  agent. 

Neither  the  commission  agent  nor  third  persons  who  have  contracted  with  him, 
can  in  any  case  avail  themselves  of  the  breach  as  a  ground  of  nuUity. 

271.^)  Except  in  the  case  of  formal  authorisation,  a  commission  agent  is  for- 
bidden to  make  contracts  on  behalf  of  two  principals  or  on  his  own  account  and  that 
of  another,  whenever  he  has  to  represent  incompatible  interests  for  the  purpose  of 
making  them. 

Thus,  he  may  not:  1.  Buy  or  sell  on  account  of  a  principal,  merchandise  which 
he  has  to  sell  or  which  he  is  commissioned  to  buy  on  account  of  another  principal ;  — 
2.  Buy  the  merchandise  of  his  principals  for  himself,  or  acquire  for  them  goods 
which  belong  to  him. 

272.''')  \\lien  the  commission  requires  provision  of  funds,  and  the  principal  has 
not  effected  it  to  a  sufficient  amount,  the  commission  agent  may  resign  his  charge 
at  any  time,  or  suspend  the  execution  thereof,  unless  he  has  bound  himself  to  advance 
the  amounts  necessary  for  the  discharge  of  the  commission  under  a  certam  form  of 
repayment. 

273.  He  may  also  resign  the  commission  whenever  the  presumptive  value  of 
the  merchandise  is  not  enough  to  meet  the  expenses  of  the  carriage  and  receipt. 

In  that  event  the  commission  agent  must  promptly  advise  his  principal  and 
apply  for  the  judicial  deposit  of  the  merchandise. 

274.^)  A  commission  agent  can  require  that  his  advances,  current  interest  and 
costs  shall  be  paid  down,  even  when  he  has  not  completely  fulfilled  the  business 
committed  to  him. 

For  avaiUng  himself  of  this  right,  he  must  present  his  account  with  the  documents 
which  prove  it. 


1)  Art.  2135,  paragroph  2,  of  the  C.  C. 

2)  Art.  2137  of  the  C.  C. 

3)  Art.  2131,  2149  and  2150  of  the  C.  C. 

4)  Art.  2122,  2133,  2134,  2148  and  2150  of  the  C.  C. 

«)  Art.  2164  of  the  C.  C.    6)  Art.  2144  and  2145  of  the  C.  C. 

')  Art.  2158,  No.  1,  and  2159  of  the  C.  C.    8)  Art.  2158,  No.  4  of  the  C.  C. 
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275.1)  El  comisionista  tiene  derecho  a  que  se  le  retribuyan  competentemente 
SU3  servicios. 

Si  las  partes  no  hubieren  determinado  la  cuota  de  la  retribucion,  el  comisionista 
podra  exijir  la  que  fuere  de  uso  jeneral  en  la  plaza  donde  hubiere  desempenado 
la  comision,  i  en  su  defecto,  la  acostumbrada  en  la  plaza  mas  inmediata. 

No  resultando  bien  establecida  la  cuota  usual,  el  juzgado  de  comercio  fijara 
la  suma  que  deba  abonarse  al  comisionista,  calculandola  sobre  el  valor  de  la  opera- 
cion,  inclusos  los  gastos. 

276.  Ejecutando  alguno  de  los  contratos  de  que  habla  el  articulo  271  con  previa 
autorizacion  de  su  comitente,  solo  percibira  el  comisionista  la  mitad  de  la  comision 
ordinaria  en  defecto  de  pacto  espreso. 

277.  Revocada  la  comision  antes  de  evacuar  el  encargo,  el  comitente  abonara 
al  comisionista  una  retribucion  proporcional  a  la  parte  en  que  este  hubiere  ejecutado 
el  encargo  recibido. 

La  retribucion  solo  podra  cobrarla  el  comisionista  por  el  trabajo  desempenado 
antes  de  haber  Uegado  a  su  conocimiento  la  revocacion. 

278.^)  Fuera  de  su  salario,  el  comisionista  no  puede  percibir  lucro  alguno  de  la 
negociacion  que  se  le  hubiere  encomendado. 

En  consecuencia,  debera  abonar  a  su  comitente  cualquier  provecho  directo 
o  indirecto  que  obtuviere  en  el  desempeno  de  su  mandate. 

279.^)  Evacuada  la  negociacion  encomendada,  el  comisionista  esta  obligado: 
1.°  A  dar  inmediatamente  aviso  a  su  comitente;  —  2.°  A  poner  en  manos 
del  mismo,  a  la  mayor  brevedad  posible,  una  cuenta  detallada  i  justificada  de 
su  administracion,  devolviendole  los  titulos  i  demas  piezas  que  el  comitente  le 
hubiere  entregado,  salvo  las  cartas  misivas ;  —  3.  °  A  reintegrar  al  comitente  el  saldo 
que  resulte  a  favor  de  el,  debiendo  valerse  para  eUo  de  los  medios  que  el  mismo 
comitente  hubiere  designado,  o  en  su  defecto,  de  los  que  fueren  de  uso  jeneral  en 
el  comercio. 

280.  Las  cuentas  que  rindiere  el  comisionista  deberan  concordar  con  los  asientos 
de  BUS  libros. 

Si  no  estuvieren  conformes  con  eUos,  el  comisionista  sera  castigado  como  reo 
de  hurto  con  falsedad. 

En  la  misma  pena  incurrira  el  comisionista  que  altere  en  sus  cuentas  los  precios 
o  las  condiciones  de  los  contratos,  suponga  gastos  o  exajere  los  que  hubiere  hecho. 

281.*)  El  comisionista  abonara  a  su  comitente  intereaes  corrientes,  aunque 
no  preceda  interpelacion,  si  fuere  moroso  en  rendir  su  cuenta  o  remitir  el  saldo 
en  la  forma  especificada  en  el  articulo  279. 

282.  Los  riesgos  de  la  remision  del  saldo  son  de  cargo  del  comitente,  siempre 
que  el  comisionista  la  hubiere  verificado  en  la  forma  que  indica  el  niimero  3.°  del 
articulo  279. 

283.  Siendo  moroso  en  la  rendicion  de  su  cuenta,  el  comisionista  no  podra 
cobrar  intereses  de  sus  anticipaciones  desde  el  dia  en  que  hubiere  incurrido 
en  mora. 

284.5)  El  comisionista  tiene  derecho  para  retener  las  mercaderias  consignadas 
hasta  el  preferente  i  efectivo  pago  de  sus  anticipaciones,  intereses,  costos  i  salario, 
concurriendo  estas  circunstancias :  1.°  Que  las  mercaderias  le  hayan  sido  remitidas 
de  una  plaza  a  otra;  —  2.°  Que  hayan  sido  entregadas  real  o  virtuahnente  al 
comisionista. 

285.  Para  determmar  si  hai  espedicion  de  una  plaza  a  otra,  no  se  tomara 
en  cuenta  el  domiciho  del  comitente,  ni  el  del  comisionista. 

286.  Hai  entrega  real  cuando  las  mercaderias  estan  a  disposicion  del  comisio- 
nista en  sus  almacenes  o  en  ajenos,  en  los  depositos  de  aduana  o  en  cualquier  otro 
lugar  publico  o  privado. 

Hai  entrega  virtual  si  antes  que  las  mercaderias  se  hallen  a  disposicion  del 
comisionista,  este  pudiere  acreditar  que  le  han  sido  espedidas  con  una  carta  de  porte 
o  un  conocimiento,  nominativos  o  a  la  orden. 


1)  Art.  2158,  n.°  3  C.  C.    2)  Art.  2147,  inc.  1  C.  C. 

3)  Art.  2155  i  2166  C.  C.    *)  Art.  2156,  inc.  2  C.  C. 

5)  Art.  2162  C.  C.  i  Titulo  IV  del  Libro  III  del  C.  de  P.  C. 
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275.^)    A  commission  agent  is  entitled  to  have  his  services  properly  rewarded. 

If  the  parties  have  not  settled  the  amount  of  the  reward,  the  commission  agent 
can  demand  that  which  is  in  general  use  in  the  place  where  he  has  discharged  the 
commission,  and  in  default  thereof,  the  accustomed  reward  in  the  nearest  place. 

If  what  is  the  usual  amount  does  not  prove  to  be  well  established,  the  Commercial 
Court  shall  fix  the  sum  which  must  be  paid  to  the  commission  agent,  calculating  it 
by  the  value  of  the  transaction,  including  the  expenses. 

276.  \Mien  a  commission  agent  carries  through  any  of  the  contracts  mentioned 
in  article  271  with  the  previous  authorisation  of  his  principal,  he  shall  only  receive 
lialf  the  ordinary  commission,  in  the  absence  of  an  express  bargain. 

277.  If  the  commission  is  revoked  before  the  charge  is  fulfilled,  the  principal 
shall  pay  a  reward  to  the  commission  agent  proportioned  to  the  part  of  the  received 
commission  which  he  has  carried  out. 

A  commission  agent  can  only  recover  a  reward  for  the  trouble  expended  before 
the  revocation  has  come  to  his  knowledge. 

278.2)  Apart  from  his  remuneration  a  commission  agent  may  not  acquire  any 
profit  from  a  negotiation  wliich  has  been  entrusted  to  him. 

He  shall,  consequently,  pay  his  principal  whatever  direct  or  indirect  advantage 
he  may  obtain  in  the  discharge  of  his  commission. 

279.^)  Wlien  the  entrusted  negotiation  has  been  carried  out,  the  commission 
agent  is  bound:  1.  To  give  immediate  notice  to  his  principal;  —  2.  To  place  in  his 
hands  in  the  shortest  possible  time,  a  detailed  and  proved  account  of  his  administra- 
tion, returning  him  the  documents  and  other  articles  which  the  principal  has  deUvered 
to  him,  except  letters  sent  to  him;  —  3.  To  pay  the  principal  the  balance  resulting 
in  his  favour,  under  the  obhgation  of  availing  himself,  for  that  purpose,  of  the  means 
which  the  said  principal  has  pointed  out,  or  in  default  thereof,  of  those  which  are 
in  general  use  in  commerce. 

280.  Accounts  rendered  by  a  commission  agent  must  agree  with  the  entries 
in  his  books. 

If  they  do  not  agree  therewith,  the  commission  agent  shall  be  punished  as  guilty 
of  theft  combined  with  falsity. 

A  commission  agent  who  alters  the  prices  in  his  accounts  or  the  terms  of  the 
contracts,  who  invents  expenses  or  exaggerates  those  which  he  has  incurred,  shall  be 
subject  to  the  same  punishment. 

281.*)  A  commission  agent  shall  pay  current  interest  to  his  principal,  although 
no  demand  has  been  made,  if  he  is  in  delay  in  rendering  his  account  or  remitting 
the  balance  as  specified  in  article  279. 

282.  The  risks  of  remitting  the  balance  are  borne  by  the  principal,  provided 
that  the  commission  agent  has  effected  it  as  indicated  in  No.  3  of  article  279. 

283.  If  he  is  in  delay  in  rendering  his  account,  a  commission  agent  cannot 
recover  interest  on  his  advances  from  the  day  whereon  he  became  guilty  of  delay. 

284.^)  A  commission  agent  is  entitled  to  retain  consigned  merchandise  until 
the  preferential  and  actual  payment  of  his  advances,  interest,  costs  and  remuneration, 
if  all  the  following  circumstances  combine:  1.  That  the  merchandise  has  been  sent 
to  him  from  one  place  to  another;  —  2.  That  it  has  been  actually  or  virtually  delivered 
to  the  commission  agent. 

285.  In  order  to  determine  if  there  is  a  despatch  from  one  place  to  another, 
the  address  of  the  principal  and  that  of  the  commission  agent  shall  not  be  taken  into 
account. 

286.  There  is  actual  delivery  when  the  merchandise  is  at  the  disposal  of  the 
commission  agent  in  his  or  another's  warehouses,  in  the  bonded  warehouses  or  in 
any  other  public  or  private  place. 

There  is  virtual  deUvery  if,  before  the  merchandise  is  at  the  disposal  of  the  com- 
mission agent,  he  can  prove  that  it  has  been  despatched  to  him  with  a  bill  of  lading, 
to  a  name  or  to  order. 


1)  Art.  2158,  No.  3  of  the  C.  C.         2)  Art.   2147,  paragraph  1,  of  the  0.  0. 
3)  Art.  2155  and  2166  of  the  C.  C.         *)  Art.  2156,  paragraph  2,  of  the  C.  C. 
')  Art.  2162  of  the  C.  C.  and  Title  IV  of  Book  III  of  the  C.  of  C.  P. 


37  Chile;  C6d.  d.  Com.     Libro  II.     Contratos  i  obligaciones  mercantiles. 

287.  Goza  asimismo  el  comisionista,  para  ser  iJagado  preferentemente  a  I03 
demas  acreedores  del  comitente,  del  derecho  de  retener  el  producto  de  las  mercaderias 
consignadas,  sea  cual  fuere  la  forma  en  que  exista  al  tiempo  de  la  quiebra  del  comi- 
tente. 

288.  El  comisionista  que  recibiere  mercaderias  espedidas  de  una  plaza  a  otra 
en  prenda  de  un  prestamo  o  anticipacion,  gozara  del  derecho  de  retencion,  con 
tal  que  la  factura  contenga  la  declaracion  de  la  suma  prestada  o  anticipada,  i  la 
especie  i  naturaleza  de  los  efectos  remitidos. 

289."^)  No  habiendo  espedicion  de  una  plaza  a  otra,  el  comisionista  solo  gozara 
del  derecho  de  prenda  sobre  las  mercaderias  que  se  le  hubieren  entregado  real  o 
virtualmente. 

290.  La  comision  colectivamente  conferida  por  muchos  comitentes  produce 
en  ellos  obligaciones  soUdarias  a  favor  del  comisionista,  del  mismo  modo  que  la 
aceptacion  colectiva  de  varios  comisionistas  produce  obligacion  solidaria  a  favor 
del  comitente. 

§  4.°    De  los  comisionistas  para  comprar. 

291.2)  El  comisionista  encargado  de  comprar  debera  observar  estrictamente 
las  instrucciones  que  tenga  en  cuanto  a  la  especie,  calidad,  cantidad,  precio  i  demas 
circunstancias  de  las  mercaderias  que  su  comitente  le  pidiere. 

292.  Excediendo  el  comisionista  sus  instrucciones  respecto  a  la  especie  i  caUdad 
de  las  mercaderias,  el  comitente  no  estara  obligado  a  recibirlas. 

Pero  si  el  exceso  fuere  en  la  cantidad,  el  comitente  debera  aceptar  las  mercaderias 
pedidas,  dejando  las  demas  a  cargo  del  comisionista. 

293.  El  comitente  podra  usar  del  derecho  que  le  confiere  el  primer  inciso  del 
precedente  articulo,  aun  cuando  haya  pagado  el  precio  del  trasporte  de  las  merca- 
derias, con  tal  que,  en  el  acto  de  abrir  los  embalajes  que  las  contengan,  proteste 
no  recibirlas  por  no  ser  de  la  misma  especie  o  calidad  indicadas  en  sus  instrucciones. 

294.^)  Compradas  las  mercaderias  a  precios  mas  subidos  que  los  senalados 
en  las  instrucciones,  el  comitente  podra  aceptarlas  o  dejarlas  por  cuenta  del  comi- 
sionista. 

Conviniendo  este  en  percibir  solamente  el  precio  sefialado,  el  comitente  sera 
obligado  a  recibir  las  mercaderias. 

295.  El  comisionista  encargado  de  comprar  i  hacer  trasportar  mercaderias 
por  precios  fijos,  no  podra  exijir  se  compense  el  exceso  de  precio  de  una  de  estas 
operaciones  con  la  baja  que  hubiere  obtenido  en  la  otra. 

296.  No  podra  comprar  efectos  por  cuenta  de  su  comitente  a  mayor  precio 
del  que  tuvieren  en  la  plaza  los  que  se  le  han  pedido,  aun  cuando  el  comitente  hubiere 
senalado  otro  precio  mas  alto. 

Contraviniendo  a  esta  prohibicion,  el  comisionista  abonara  al  comitente  la 
diferencia  entre  el  precio  de  plaza  i  el  precio  de  la  compra. 

297.  Comprando  a  condiciones  mas  onerosas  que  las  que  rijan  en  la  plaza, 
respondera  a  su  comitente  del  perjuicio  que  le  causare,  sin  que  le  sirva  de  escepcion 
el  haber  lieclio  compras  por  cuenta  propia  en  iguales  terminos. 

298.  El  dominio  de  las  mercaderias  compradas  i  recibidas  por  el  comisionista 
pertenece  al  comitente,  sin  perjuicio  de  la  obhgacion  Lmpuesta  al  primero  en  el 
articulo  246. 

299.  Espedidas  las  mercaderias,  cesa  la  responsabUidad  del  comisionista,  i 
ellas  corren  de  cuenta  i  riesgo  del  comitente,  salvo  que  hubiere  convencion  en 
contrario. 

300.*  El  comisionista  goza  del  derecho  de  retencion  que  sanciona  el  articulo  284, 
aun  respecto  de  las  mercaderias  que  se  encontraren  en  transito  al  tiempo  de  la 
quiebra  de  su  comitente. 

301.  Cesa  el  derecho  de  retencion  desde  el  momento  en  que  las  mercaderias 
scan  entregadas  realmente  al  comitente. 

1)  Art.  697  C.  de  P.  C.         2)  Art.  2131  C.  C. 

3)  Art.  2147,  inc.  2  C.  C. 

*)  Art.  2162  C.  C.  i  Titulo  IV  del  Libro  III  del  C.  de  P.  C. 
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287.  For  the  purpose  of  being  paid  in  preference  to  tlie  otlier  creditors  of 
the  principal,  a  commission  agent  also  enjoys  the  right  of  retaining  the  proceeds 
of  the  consigned  merchandise,  in  whatever  form  they  exist  at  the  time  of  the  bank- 
ruptcy of  the  principal. 

288.  A  commission  agent  who  receives  merchandise  sent  from  one  place  to 
another  under  pledge  for  a  loan  or  advance,  shall  enjoy  the  right  of  retention,  provided 
that  the  invoice  contains  a  statement  of  the  sum  lent  or  advanced,  and  the  species 
and  nature  of  the  goods  remitted. 

289.1)  If  there  is  no  despatch  from  one  place  to  another,  a  commission  agent 
shall  only  enjoy  the  right  of  lien  over  merchandise  which  has  actually  or  virtually 
been  delivered  to  him. 

290.  A  commission  collectively  conferred  by  several  principals  produces  joint 
and  several  obUgations  on  their  part  in  favour  of  the  commission  agent,  in  the  same 
way  that  the  collective  acceptance  by  several  commission  agents  produces  a  joint 
and  several  obligation  in  favour  of  the  principal. 

§  4.     Commission  agents  for  purchase. 

291.2)  ^  commission  agent  entrusted  with  buying  must  strictly  observe  his 
instructions  as  regards  the  species,  quahty,  quantity,  price  and  other  particulars 
of  the  merchandise  which  his  principal  orders  of  him. 

292.  If  a  commission  agent  exceeds  his  instructions  as  regards  the  species  and 
quality  of  the  merchandise,  the  principal  shall  not  be  bound  to  receive  it. 

But  if  the  excess  is  in  the  quantity,  the  principal  must  accept  the  ordered  mer- 
chandise, and  leave  the  rest  to  the  charge  of  the  commission  agent. 

293,  The  principal  may  avail  himself  of  the  right  conferred  on  him  by  the  first 
paragraph  of  the  preceding  article,  although  he  has  paid  the  charge  for  the  carriage 
of  the  merchandise,  piovided  that,  in  the  act  of  opening  the  packages  which  contain 
it,  he  protests  against  receiving  it  from  its  not  being  of  the  same  species  or  quaUty 
as  indicated  in  his  instructions. 

294,^)  If  the  merchandise  is  bought  at  prices  higher  than  those  named  in  the 
instructions,  the  principal  can  accept  it  or  leave  it  to  be  borne  by  the  commission 
agent. 

If  the  latter  agrees  to  receive  only  the  named  price,  the  principal  shall  be  obliged 
to  receive  the  merchandise. 

295.  A  commission  agent  entrusted  with  buying  and  causing  the  merchandise 
to  be  carried  at  fixed  prices,  cannot  demand  that  the  excess  of  the  price  of  one  of 
these  operations  should  be  set  off  against  a  reduction  which  he  has  obtained  on  the 
other. 

296.  He  may  not  buy  goods  on  account  of  his  principal  at  a  price  higher  than 
that  which  those  which  have  been  ordered  of  him  have  in  the  place,  although  the 
principal  has  named  a  higher  price. 

If  he  infringes  this  prohibition,  the  commission  agent  shall  pay  the  principal 
the  difference  between  the  price  of  the  place  and  the  purchase  price. 

297.  If  he  buys  on  terms  which  are  more  onerous  than  those  which  rule  in  the 
place,  he  shall  answer  to  his  principal  for  the  damage  which  he  causes  him,  without 
the  fact  that  he  has  made  purchases  on  his  own  account  on  like  terms  serving  him  as 
a  defence. 

298.  The  ownership  of  merchandise  bought  and  received  by  a  commission 
agent  belongs  to  the  principal,  without  prejudice  to  the  obhgation  imj^osed  on  the 
former  by  article  246. 

299.  The  responsibility  of  the  commission  agent  ceases  with  the  despatch  of 
the  merchandise,  and  it  continues  on  account  and  at  the  risk  of  the  principal,  unless 
there  is  an  agreement  to  the  contrary. 

300.*)  A  commission  agent  is  entitled  to  the  right  of  retention  sanctioned  by 
article  284,  even  with  regard  to  merchandise  which  is  in  transitu  at  the  time  of  the 
bankruptcy  of  liis  principal. 

301.  The  right  of  retention  stops  from  the  moment  that  the  merchandise  is 
actually  dehvered  to  the  principal. 

1)  Art.   697  of  the  C.  of  C.  P.         2)  Art.   2131  of  the  C.  C. 

3)  Art.   2147,  paragraph  2,  of  the  C.  C. 

*)  Art.  2162  of  the  C.  C.  and  Title  IV  of  Book  III  of  the  C.  of  C.  P. 
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§  5.°    De  los  comisionistas  para  vender. 

302.  El  comisionista  que  al  recibir  los  efectos  notare  que  se  hallan  averiados 
o  en  distinto  estado  del  que  indicare  la  carta  de  porte  o  el  conocimiento,  debera 
practicar  imnediatamente  las  dilijencias  que  prescribe  el  articulo  249. 

303.  No  haciendo  constar  las  averias  en  los  terminos  del  articulo  precitado, 
se  presume  que  el  comisionista  ha  recibido  las  mercaderias  en  el  mismo  estado  que 
enuncia  la  carta  de  porte  o  el  conocimiento,  i  respondera  de  eUas  a  su  comitente, 
a  m^nos  que  justifique  que  ban  sido  averiadas  antes  de  su  recepcion. 

304.1)  Cuando  la  alteracion  de  las  mercaderias  hiciere  tan  urjente  su  venta 
que  no  haya  tiempo  para  dar  aviso  al  comitente,  el  comisionista  acudira  al  juzgado 
de  comercio  para  que  autorice  la  venta  en  los  terminos  que  juzgue  mas  convenientes 
a  los  intereses  del  propietario. 

305.2)  En  cuanto  al  precio,  lugar,  epoca,  mode  i  demas  circunstancias  de  la 
venta  encomendada,  el  comisionista  se  coiiformara  rigorosamente  a  sus  instrucciones. 

306.*)  Vendiendo  a  precios  mas  subidos  que  los  designados  en  las  instrucciones, 
facturas  o  correspondencia,  el  comisionista  debera  abonarlos  integramente  a  su 
comitente,  salvo  que  por  un  convenio  especial  se  hiciere  la  venta  a  provecho  comun. 

Si  vendiere  a  precios  mas  bajos  que  los  seiialados,  el  comisionista  sera  responsable 
de  la  diferencia. 

307.*)  El  comisionista  podra  vender  a  los  plazos  de  uso  jeneral  en  la  plaza,  a 
no  ser  que  se  lo  prohiban  sus  instrucciones. 

308.  Aun  cuando  el  comisionista  estuviere  autorizado  tacita  o  espresamente 
para  vender  a  plazo,   solo  podra  verificarlo  a  personas  notoriamente  solventes. 

309.  Vendiendo  a  plazo,  debera  espresar  en  las  cuentas  que  rindiere  los  nombres 
de  los  c  ompradores ;  i  no  haciendolo,  se  entendera  que  las  ventas  han  sido  verificadas 
al  contado. 

Aun  en  las  que  hiciere  en  esta  forma,  debera  manifestar  los  nombres  de  los 
compradores  si  el  comitente  se  lo  exijiere. 

310.  El  comisionista  que,  teniendo  orden  de  vender  al  contado  i  por  un  precio 
fijo,  vendiere  al  fiado  por  otro  mas  subido,  hara  suya  la  diferencia,  toda  vez  que 
el  comitente  le  exija  el  pago  en  la  forma  prescrita  en  sus  instrucciones. 

311.'')  No  pudiendo  vender  a  los  precios  i  condiciones  que  se  le  hubieren  sena- 
lado,  debera  el  comisionista  dar  aviso  i  esperar  las  ordenes  de  su  comitente. 

En  ningun  caso  podra  devolver  las  mercaderias  sin  previa  orden  de  su  comitente. 

312.  El  comisionista  debera  verificar  la  cobranza  de  los  creditos  de  su  comitente 
en  las  epocas  en  que  se  hicieren  exijibles,  i  no  haciendolo,  respondera  de  los  perjuicios 
que  causare  su  omision. 

313.  Cuando  el  comisionista  recibiere  mercaderias  de  distintos  comitentes, 
debera  distinguirlas  por  una  contramarca  que  designe  la  respectiva  propiedad. 

314.  Comprendiendo  en  una  misma  negociacion  mercaderias  de  distintos 
comitentes,  o  de  si  mismo  i  alguno  de  sus  comitentes,  sera  obligado  a  distinguirlas 
en  las  facturas  con  sus  respectivas  marcas  i  contramarcas,  i  a  anotar  en  sus  Ubros 
las  que  correspondan  a  cada  propietario. 

315.  El  comisionista  que  tuviere  contra  una  misma  persona  diversos  creditos 
procedentes  de  operaciones  ejecutadas  por  cuenta  de  distintos  comitentes,  o  bien 
por  cuenta  propia  i  ajena,  debera  anotar  en  sus  libros  i  en  los  recibos  que  otorgue 
el  nombre  del  interesado  por  cuya  cuenta  haga  el  deudor  entregas  parciales. 

316.*)  Omitida  la  anotacion  que  prescribe  el  precedente  articulo,  la  imputacion 
de  los  pagos  se  hara  conforme  a  las  reglas  siguientes:  1."  Si  el  credito  procediere 
de  una  sola  operacion  ejecutada  por  cuenta  de  distintas  personas,  las  entregas 
que  haga  el  deudor  seran  distribuidas  por  el  comisionista  entre  los  interesados  a 
prorrata  de  sus  respectivos  haberes ;  —  2.  °  Si  los  creditos  provinieren  de  distintas 
operaciones  practicadas  con  una  sola  persona,  el  pago  se  imputara  al  credito 
que  designe  el  deudor,  con  tal  que  ninguno  de  eUos  se  halle  vencido  o  que  lo 
esten  todos  a  la  vez ;  —  3.  °  Si  en  la  epoca  del  pago  alguno  o  algunos  de  los  plazos 
estuvieren  vencidos,  i  hubiere  otros  por  veneer,  se  aplicara  precisamente  la  cantidad 

1)  Art.  2150  C.  C.  2)  Art.  2131  C.  C. 
3)  Art.  2147  C.  C.  *)  Art.  2131  C.  C. 
6)  Art.  2150,  inc.  1  C.  C.         «)  Art.  1596  i  1597  C.  C. 
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§  5.     Commission  agents  for  sale. 

302.  A  commission  agent  who,  on  receiving  the  goods,  notices  that  they  are 
damaged  or  in  a  condition  different  from  that  indicated  on  the  bill  of  lading,  must 
forthwith  take  the  measures  prescribed  by  article  249. 

303.  If  he  does  not  disclose  the  damage  according  to  the  aforesaid  article,  it 
is  presumed  that  the  commission  agent  has  received  the  merchandise  in  the  same 
condition  as  stated  in  the  bill  of  lading,  and  he  shall  be  liable  therefor  to  his  principal 
unless  he  proves  that  it  was  damaged  before  its  reception. 

304.1)  When  the  alteration  in  the  merchandise  makes  its  sale  so  urgent  that  there 
is  no  time  to  advise  the  principal,  the  commission  agent  shall  apply  to  the  Commercial 
Court  to  authorise  the  sale  under  the  conditions  which  it  considers  most  suitable  for 
the  interests  of  the  owner. 

305.2)  A  commission  agent  shall  strictly  conform  to  his  instructions  as  regards 
the  price,  place,  time,  manner  and  other  particulars  of  the  entrusted  sale. 

306.^)  If  he  sells  at  prices  higher  than  those  defined  in  the  instructions,  invoices 
or  correspondence,  the  commission  agent  must  pay  them  in  their  entirety  to  his 
principal,  unless  by  special  agreement  the  sale  is  made  for  their  common  advantage. 

If  he  sells  at  prices  lower  than  those  named,  the  commission  agent  shall  be  res- 
ponsible for  the  difference. 

307.*)  A  commission  agent  may  sell  on  the  credit  usual  in  the  place,  unless  his 
instructions  forbid  it. 

308.  Although  the  commission  agent  is  impliedly  or  expressly  authorised  to 
sell  on  credit,  he  can  only  do  so  to  persons  who  are  well  known  to  be  solvent. 

309.  If  he  sells  on  credit,  he  must  express  the  names  of  the  buyers  in  the  accounts 
wliich  he  renders;  and  if  he  fails  to  do  so,  it  shall  be  understood  that  the  sales  have 
been  made  for  cash. 

Even  in  those  which  are  made  in  this  way,  he  must  show  the  names  of  the  buyers, 
if  the  principal  so  requires. 

310.  A  commission  agent  who,  having  an  order  to  sell  at  a  fixed  price  for  cash, 
sells  on  credit  at  a  higher  price,  shall  make  the  difference  his  own,  whenever  the 
principal  demands  payment  from  him  in  the  way  prescribed  in  his  instructions. 

311.^)  If  he  cannot  seU  at  the  prices  and  under  the  conditions  which  have  been 
appointed  to  him,  the  commission  agent  must  advise  his  principal  and  await  his  orders. 

He  may  in  no  event  return  the  merchandise  without  the  previous  order  of  his 
principal. 

312.  The  commission  agent  must  effect  the  collection  of  the  credits  of  his  prin- 
cipal at  the  times  when  they  are  payable,  and  if  he  fails  to  do  so,  he  shall  be  liable 
for  the  damage  caused  by  his  omission. 

313.  When  a  commission  agent  receives  merchandise  from  different  principals, 
he  must  distinguish  them  by  a  counter-mark  to  denote  the  respective  ownerships. 

314.  If  he  includes  goods  of  different  principals  or  of  himself  and  one  of 
his  principals  in  the  same  transaction,  he  shall  be  bound  to  distinguish  them  in  the 
invoices  with  their  respective  marks  and  counter-marks,  and  to  enter  in  his  books 
those  which  belong  to  each  owner. 

315.  A  commission  agent  who  has  different  credits  against  the  same  person, 
but  proceeding  from  transactions  carried  out  on  account  of  different  principals, 
or  on  his  own  and  another's  account,  must  in  his  books  and  in  the  receipts  which  he 
gives,  enter  the  name  of  the  interested  person  for  whose  account  the  debtor  makes 
partial  payments. 

316.*)  If  the  entry  prescribed  by  the  preceding  article  is  omitted,  appropriation 
of  the  payments  shall  be  made  according  to  the  following  rules:  1.  If  the  credit 
proceeds  from  a  single  transaction  carried  out  on  account  of  different  persons,  the 
payments  made  by  the  debtor  shall  be  apportioned  by  the  commission  agent  between 
the  persons  interested  according  to  their  respective  credits ;  —  2.  If  the  credits  proceed 
from  different  transactions  carried  out  with  a  single  person,  the  payment  shall  be 
appropriated  to  the  credit  named  by  the  debtor,  provided  that  none  of  them  is  due 
or  that  all  are  due;  —  3.  If  at  the  time  of  the  payment,  one  or  some  of  the  credits 
have  matured,  and  others  are  still  running,  the  sum  paid  by  the  debtor  shall  necessari- 

1)  Art.  2150  of  the  C.  C.  2)  Art.  2131  of  the  C.  C. 
3)  Art.  2147  of  the  C.  C.  *)  Art.  2131  of  the  C.  C. 
6)  Art.  2150,  paragraph  1,  of  the  C.  C.         «)  Art.  1596  and  1597  of  the  C.  C. 
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que  entregare  el  deudor  a  los  creditos  vencidos,  i  el  exceso,  si  lo  hubiere,  se  distri- 
buira  sueldo  a  libra  entre  los  creditos  no  vencidos. 

317.  El  comisionista  que  asegurando  la  solvencia  de  los  deudores  no  corriere 
riesgo  alguno,  no  tendra  derecho  sino  al  pago  de  la  comision  simple. 

Asi,  no  podra  Uevar  comision  de  garantia,  aun  cuando  haya  sido  estipulada: 
1.°  Si  las  ventas  fueren  hechas  a  condicion  de  entregar  el  precio  en  el  acto  de 
recibir  las  mercaderias ;  —  2.  °  Si  al  tiempo  de  recibir  los  efectos  vendidos  a  plazo, 
el  comprador  pagare  el  precio  con  descuento. 

§  6.°    De  los  comisionistas  de  trasportes  por  tierra,  rios  o  canales  navegahles. 

318.  Comisionista  de  trasportes  es  aquel  que,  en  su  propio  nombre  pero  por 
cuenta  ajena,  trata  con  un  porteador  la  conduccion  de  mercaderias  de  un  lugar 
a  otro. 

319.  No  es  comisionista  de  trasportes  el  que,  habiendo  vendido  mercaderias 
por  correspondencia,   se  encarga  de  remitirlas  al  comprador. 

Pero  la  aceptacion  de  este  encargo  impone  al  vendedor  las  obligaciones  de  man- 
datario;  i  en  consecuencia  respondera  como  tal  aun  de  la  culpa  que  cometiere  en 
la  eleccion  de  porteador. 

320.  Fuera  de  los  libros  cuya  teneduria  prescribe  el  articulo  25,  el  comisionista 
debera  Uevar  un  rejistro  especial  en  que  copiara  integramente  las  cartas  de  porte 
que  suscribiere. 

321.  Es  obligacion  del  comisionista  asegurar  las  mercaderias  que  remitiere 
por  cuenta  ajena,  teniendo  orden  i  provision  para  hacerlo,  o  dar  pronto  aviso  a 
su  comitente  si  no  pudiere  realizar  el  seguro  por  el  precio  i  condiciones  que  le  desig- 
naren  sus  instrucciones. 

Ocurriendo  la  quiebra  del  asegurador,  pendiente  el  riesgo  de  las  mercaderias, 
el  comisionista  debera  renovar  el  seguro,  aun  cuando  no  tenga  encargo  especial 
al  efecto. 

322.1)  El  comisionista  es  responsable  de  los  hechos  del  comisionista  inter- 
mediario  a  quien  hubiere  encomendado  la  direccion  de  las  mercaderias,  a  no  ser 
que  este  hubiere  sido  designado  por  el  comitente. 

323.  El  comisionista  intermediario  toma  sobre  si  el  cumplimiento  de  las  obUga- 
clones  que  contrae  el  comisionista  principal  respecto  de  su  comitente. 

Sin  embargo,  no  respondera  de  las  perdidas  o  danos  que  se  causaren  por  haber 
cumplido  literalmente  las  instrucciones  del  comisionista  principal,  aun  cuando 
estas  fueren  contrarias  a  las  del  comitente. 

324.  Las  disposiciones  contenidas  en  el  titulo  V  de  este  Libro  son  obUgatorias 
a  los  comisionistas  de  trasportes  i  a  los  asentistas  en  una  operacion  particular  i 
determinada,  aun  cuando  no  verifiquen  por  si  mismos  la  conduccion  de  mercaderias. 

§  7.°    Disposiciones  comunes  a  los  f actor  es  i  dependientes  de  comercio. 

325.  Cuando  los  factores  i  dependientes  contrataren  a  nombre  de  sus  comitentes, 
espresaran  en  la  antefirma  de  los  documentos  que  otorgaren  que  los  suscriben  por 
poder. 

326.2)  Obrando  en  la  forma  que  indica  el  precedente  articulo,  los  factores  i 
dependiendes  obhgan  a  sus  comitentes  al  cumplimiento  de  los  contratos  que  celebren, 
sin  quedar  eUos  personalmente  obligados. 

327.  La  violacion  de  las  instrucciones,  la  apropiacion  del  resultado  de  una 
negociacion,  o  el  abuse  de  confianza  de  parte  de  los  factores  o  dependientes,  no 
exoneran  a  sus  comitentes  de  la  obhgacion  de  Uevar  a  efecto  los  contratos  que 
aquellos  hagan  a  nombre  de  estos. 

328.3)  Lqs  factores  o  dependientes  que  obraren  en  su  propio  nombre  quedan 
personalmente  obligados  a  cumplir  los  contratos  que  ajustaren;  pero  se  entendera 
que  los  han  ajustado  por  cuenta  de  sus  comitentes  en  los  cases  siguientes: 
1.°  Cuando  tal  contrato  corresponda  al  jiro  ordinario  del  establecimiento  que 
administran;  —  2.°  Si  hubiere  sido  celebrado  por  orden  del  comitente  aun 
cuando  no  este  comprendido  en  el  jiro  ordinario  del  establecimiento;  —  3.°  Si 
el  comitente  hubiere  ratificado  espresa  o  tacitamente  el  contrato,  aun  cuando  se 
haya  celebrado  sin  su  orden;  —  4.°  Si  el  resultado  de  la  negociacion  se  hubiere 
convertido  en  provecho  del  comitente. 

1)  Art.  2014  C.  C.    2)  Art.  2160,  inc.  1  C.  C. 
3)  Art.  2151  i  2160,  inc.  2  C.  C. 
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ly  be  applied  to  the  due  credits,  and  the  excess,  if  any,  shall  be  apportioned  at  so 
much  per  pound  between  the  credits  which  are  not  yet  due. 

317.  A  commission  agent  who  insures  the  solvency  of  the  debtors  but  runs  no 
risk,  shall  only  be  entitled  to  the  payment  of  simple  commisaion. 

Thus  he  cannot  take  a  del  credere  commission,  although  it  has  been  agreed: 
1 .  If  the  sales  are  made  under  the  condition  of  paying  the  price  at  the  time  of  receiving 
the  merchandise ;  —  2.  If  at  the  time  of  receiving  goods  sold  on  credit,  the  buyer 
pays  the  price  less  discount. 

§  6.     Commision  agents  for  carriage  by  land,  rivers  or  navigable  canals. 

318.  A  commission  agent  for  carriage  is  one  who,  in  his  own  name  but  on  ac- 
count of  another,  deals  mth  a  carrier  for  the  carriage  of  goods  from  one  place  to 
another. 

319.  A  person  who  has  sold  goods  by  correspondence  and  undertakes  to  send 
them  to  the  buyer,  is  not  a  commission  agent  for  carriage. 

But  the  acceptance  of  this  duty  imposes  on  the  seller  the  obligations  of  an  agent ; 
and  he  shall  consequently  be  liable  as  such  for  a  fault  which  he  may  commit  in  the 
choice  of  a  carrier. 

320.  Apart  from  the  books  the  keeping  whereof  is  prescribed  by  article  25,  a 
commission  agent  must  keep  a  special  register  wherein  the  bills  of  lading  which  are 
signed  by  him  shall  be  copied  in  full. 

321.  It  is  the  duty  of  a  commission  agent  to  insure  goods  which  he  sends  on 
another's  account,  when  he  has  an  order  and  provision  of  funds  for  the  purpose  of  so 
doing,  or  promptly  to  advise  liis  principal  if  he  cannot  effect  the  insurance  at  the 
price  and  under  the  conditions  which  his  instructions  defined. 

If  the  insurer  becomes  banki'upt  while  the  risk  to  the  goods  is  running,  the  com- 
mission agent  must  renew  the  insurance,  even  when  he  has  no  special  order  to  that 
effect. 

322.1)  A  commission  agent  is  responsible  for  the  acts  of  an  intermediary  com- 
mission agent  to  whom  he  has  entrusted  the  carriage  of  the  goods,  unless  he  has  been 
nominated  by  the  principal. 

323.  An  intermediary  commission  agent  takes  upon  himself  the  fulfilment  of 
the  obligations  which  the  principal  commission  agent  contracts  towards  his  principal. 

Nevertheless,  he  shall  not  be  hable  for  losses  or  damage  which  are  caused  by 
having  Uterally  fulfilled  the  instructions  of  the  principal  commission  agent,  even  when 
they  are  contrary  to  those  of  his  principal. 

324.  The  provisions  contained  in  Title  V  of  this  book  are  binding  on  commission 
agents  for  transport  and  on  contractors  for  a  particular  and  certain  transaction, 
when  they  do  not  themselves  effect  the  carriage  of  the  merchandise. 

§  7.     Provisions  common  to  commercial  managers  and  subordinates. 

325.  When  managers  and  subordinates  contract  in  the  name  of  their  princi- 
pals, they  shall  state  above  the  signature  of  the  documents  which  they  execute, 
that  they  sign  under  a  power. 

326.2)  wiien  they  act  as  indicated  in  the  preceding  article,  managers  and  sub- 
ordinates bind  their  principals  to  perform  the  contracts  made  by  them,  without  their 
being  personally  bound. 

327.  Breach  of  instructions,  appropriation  of  the  result  of  a  transaction,  or 
abuse  of  confidence  on  the  part  of  managers  or  subordinates,  do  not  exonerate  their 
principals  from  the  obUgation  of  carrying  into  effect  the  contracts  which  the  former 
make  in  the  name  of  the  latter. 

328.3)  Managers  or  subordinates  who  act  in  their  own  name  are  personally 
bound  to  perform  the  contracts  made  by  them ;  but  it  shall  be  understood  that  they 
have  made  them  on  behalf  of  their  principals  in  the  following  cases:  1.  When  the 
contract  in  question  belongs  to  the  ordinary  course  of  the  establishment  which  they 
administer;  —  2.  If  it  has  been  made  by  order  of  the  principal,  although  it  is  not 
included  in  the  ordinary  course  of  the  establishment;  —  3.  If  the  principal  has  ex- 
pressly or  impliedly  ratified  the  contract,  although  it  has  been  made  without  his 
order;  —  4.  If  the  result  of  the  transaction  has  turned  to  the  advantage  of  the 
principal. 

1)  Art.  2014  of  the  C.  C.         2)  Art.  2160,  paragraph  1,  of  the  C.  C. 
s)  Art.  2151  and  2160,  paragraph  2  of  the  C.  C. 
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329.  En  cualquiera  de  los  casos  enumerados  en  el  anterior  articulo  los  terceros 
que  contrataren  con  un  factor  o  dependiente  pueden,  a  su  eleccion,  dirijir  sus  acciones 
contra  estos  o  contra  sus  comitentes,  pero  no  contra  ambos. 

330.1)  En  ningun  caso  podran  los  factores  o  dependientes  delegar  las  funciones 
de  su  cargo  sin  noticia  i  consentimiento  de  su  comitente. 

331.  Se  prohibe  a  los  factores  i  dependientes  traficar  por  su  cuenta  i  tomar 
interes  en  nombre  suyo  o  ajeno  en  negociaciones  del  mismo  jenero  que  las  que  hagan 
por  cuenta  de  sus  comitentes,  a  menos  que  fueren  espresamente  autorizados  para  eUo. 

Por  el  hecho  de  contravenir  a  esta  prohibicion,  se  aplicaran  al  comitente  los 
beneficios  que  produzcan  las  negociaciones  del  factor  o  dependiente,  quedando 
las  perdidas  de  cargo  esclusivo  de  eUos. 

332.2)  No  es  licito  a  los  factores  o  dependientes  ni  a  sus  principales  rescindir 
sin  causa  legal  los  contratos  que  hubieren  eelebrado  entre  si  con  termino  fijo,  i  el 
que  lo  hiciere  o  diere  motivo  a  la  rescision  debera  indemnizar  al  otro  los  perjuicios 
que  le  sobrevinieren. 

SSS.**)  Solo  son  causas  legales  de  rescision  por  parte  del  principal:  1.°  Todo 
acto  de  f raude  o  abuso  de  conf ianza  que  cometa  el  factor  o  dependiente ;  —  2.  °  La 
ejecucion  de  algunas  de  las  negociaciones  prohibidas  al  factor  o  dependiente;  — 
3.°  Las  injurias  o  actos  que,  a  juicio  del  juzgado  de  comercio,  comprometan  la 
seguridad  personal,  el  honor  o  los  intereses  del  comitente. 

334.*)  Solo  son  causas  legales  de  rescision  por  parte  de  los  factores  o  depen- 
dientes: L°  Las  injurias  o  actos  de  que  habla  el  numero  3.°  del  precedente  arti- 
culo; —  2.°  El  maltratamiento  inferido  por  el  principal  i  caUficado  de  bastante 
por  el  juzgado  de  comercio;  —  3.°  La  retencion  de  sus  salaries  en  dos  plazos 
continuos. 

335.^)  No  teniendo  plazo  determinado  el  empeno  de  los  factores  o  dependientes 
con  sus  principales,  cualquiera  de  eUos  podra  darlo  por  concluido  avisando  al  otro 
con  un  mes  de  anticipacion. 

El  principal,  en  todo  caso,  podra  hacer  efectiva,  antes  de  veneer  el  mes,  la 
despedida  del  factor  o  dependiente,   pagandole  la  mesada  que  corresponda. 

336.8)  Los  factores  i  dependientes  tienen  derecho:  1.°  Al  salario  estipulado, 
aim  cuando  por  algun  accidente  inculpable  no  prestaren  sus  servicios  durante 
dos  meses  continuos;  salvo  el  caso  en  que,  segim  convenio,  se  les  pagare  por 
jornales;  —  2.°  A  la  indemnizacion  de  las  perdidas  i  gastos  estraordinarios  que 
hicieren  por  consecuencia   inmediata   del   servicio   que   prestaren. 

337.'')  Fuera  de  los  modos  que  establece  el  Codigo  Civil,  el  mandato  de  los 
factores  i  dependientes  se  estingue:  1.°  Por  su  absoluta  inhabilitacion  para  el 
servicio  estipulado;  —  2.°  Por  la  enajenacion  del  establecimiento  en  que  sirvieren. 

§  8.°    Reglas  especiales  relativas  a  los  factores. 

338.^)  Puede  ser  factor  toda  persona  que  tenga  la  libre  administracion  de  sus 
bienes. 

Sin  embargo,  pueden  serlo  el  hijo  de  familia,  el  menor  emancipado  i  la  mujer 
casada  que  hubieren  cumplido  diez  i  siete  anos,  siendo  autorizados  espresamente 
por  su  padre,  curador  o  marido  para  contratar  con  el  comitente  i  desempenar  la 
factoria. 

339.  Los  factores  deben  ser  investidos  de  un  poder  especial  otorgado  por  el 
propietario  del  establecimiento  cuya  administracion  se  les  encomiende. 

El  poder  sera  rejistrado  i  pubhcado  en  la  forma  prescrita  en  el  §  1,  titulo  II, 
Libro  I. 

340.  Los  factores  se  entienden  autorizados  para  todos  los  actos  que  abrace  la 
administracion  del  establecimiento  que  se  les  conJfiare,  i  podran  usar  de  todas  las 
facultades  necesarias  al  buen  desempeno  de  su  encargo,  a  menos  que  el  comitente 
se  las  restrinja  espresamente  en  el  poder  que  les  diere. 

1)  Art.  2135,  inc.    1   C.  C. 

2)  Art.  1988,  inc.  final  i   1991  C.  C. 

3)  Art.  1993  C.  C.         *)  Art.  1993  C.  C. 

S)  Art.  1989  i  1992  C.  C.    «)  Art.  2158  C.  C. 

')  Art.  2163  C.  C.    »)  Art.  137,  138,  253,  264  i  439  C.  C. 
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329.  In  any  of  the  events  enumerated  in  the  preceding  article,  third  persons 
who  contract  -ndth  a  manager  or  subordinate  may,  at  their  election,  bring  their 
actions  against  the  latter  or  against  his  principal,  but  not  against  both. 

330.1)  In  no  case  may  managers  or  subordinates  delegate  the  functions  of  their 
office  without  the  knowledge  and  consent  of  their  principal. 

331.  Managers  and  subordinates  are  forbidden  to  trade  on  their  own  account  or 
to  take  in  their  o^^ti  or  another's  name  an  interest  in  transactions  of  the  same  kind 
as  those  which  they  effect  on  account  of  their  principals,  unless  they  are  expressly 
authorised  thereto. 

From  the  fact  of  infringing  this  prohibition,  the  profits  produced  by  the  trans- 
actions of  a  manager  or  subordinate  shall  accrue  to  the  principal,  and  the  losses  shall 
remain  at  the  exclusive  charge  of  the  former. 

332.2)  It  J3  not  lawful  for  managers,  subordinates  or  their  principals  to  rescind 
contracts  which  they  have  made  between  themeselves  for  a  fixed  term,  without 
lawful  cause,  and  he  who  so  acts  or  gives  reason  for  the  rescission  must  compensate 
the  other  for  the  damage  which  he  suffers. 

333.^)  The  following  are  the  only  lawful  causes  for  rescission  on  the  part  of  a 
principal:  1.  Every  act  of  fraud  or  abuse  of  confidence  committed  by  the  manager 
or  subordinate ;  —  2.  Carrying  out  of  any  transactions  prohibited  to  the  manager  or 
subordinate;  —  3.  Defamatory  statements  or  acts  which  in  the  opinion  of  the  com- 
mercial court  endanger   the  personal  safety,  honour  or  interests  of  the  principal. 

334.*)  The  following  are  the  only  legal  causes  for  rescission  on  the  part  of  man- 
agers or  subordinates:  1.  Defamatory  statements  or  acts  mentioned  in  No.  3  of  the 
preceding  article;  —  2.  Ill  treatment  inflicted  by  the  principal  and  characterised 
as  sufficient  by  the  commercial  court ;  —  3.  Retention  of  their  salaries  at  two  succes- 
sive times. 

335.^)  If  the  undertaking  of  managers  or  subordinates  with  their  principals 
has  no  time  fixed,  any  of  them  may  terminate  it  by  giving  one  month's  notice  to 
the  other. 

In  all  cases  the  principal  can  make  the  dismissal  of  a  manager  or  subordinate 
actual  before  the  expiration  of  the  month  by  paying  him  the  corresponding  month's 
salary. 

336.^)  Managers  and  subordinates  are  entitled:  1.  To  the  stipulated  salary, 
although  by  some  accident  for  which  they  are  not  responsible  they  do  not  render 
their  services  during  two  successive  months;  saving  the  case  when,  by  agreement, 
they  are  paid  by  the  day;  —  2.  To  compensation  for  losses  and  extraordinary  expenses 
which  they  have  incurred  as  the  immediate  consequence  of  the  service  which  they 
render. 

337.')  Apart  from  the  ways  enacted  by  the  Civil  Code,  the  mandate  of  managers 
and  subordinates  is  extinguished:  1.  By  their  absolute  incapacity  for  the  stipulated 
service;  —  2.  By  the  alienation  of  the  establishment  in  which  they  serve. 

§  8.     Special  rules  relating  to  managers. 

338.*)  Every  person  who  has  the  free  administration  of  his  property  may  be  a 
manager. 

Nevertheless,  a  child  of  the  family  (filiusfamilias),  an  emancipated  minor  or  a 
married  woman,  who  have  completed  seventeen  years,  may  be  so,  but  with  special 
authorisation  of  his  or  her  parent,  guardian  or  husband  for  contracting  with  the 
principal  and  discharging  the  managership. 

339.  Managers  must  be  invested  with  a  special  power  granted  by  the  owner  of 
the  establishment  the  administration  whereof  is  entrusted  to  them. 

The  power  shall  be  registered  and  published  as  prescribed  in  §  1.  Title  II, 
Book  I. 

340.  Managers  are  understood  to  be  authorised  for  all  the  acts  which  are  com- 
prised in  the  administration  of  the  estabhshment  which  is  confided  to  them,  and 
may  make  use  of  all  the  powers  that  are  necessary  for  the  proper  discharge  of  their 
duty,  unless  the  principal  expressly  restricts  them  in  the  power  which  he  gives  them. 

1)  Art.   2135,  paragraph   1,  of  the  C.  C. 

2)  Art.   1988,  final  paragraph,   1991  of  the  C.  C. 

3)  Art.   1993  of  the  C.  C.         *)  Art.   1993  of  the  C.  C. 

6)  Art.   1989  and  1992  of  the  C.  C.         «)  Art.  2158  of  the  C.  C. 
')  Art.  2163  of  the  C.  C.         8)  Art.  137,  138,  253,  264,  and  439  of  the  C.  C. 
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341.  Los  factores  observaran,  respecto  del  establecimiento  que  administren, 
todas  las  reglas  de  contabilidad  prescritas  a  los  comerciantes  en  jeneral. 

§  9.°    Reglas  especiales  relativas  a  los  dependientes  de  comercio. 

342.  Pueden  ser  dependientes  todos  los  que  pueden  ser  factores  conforme 
al  articulo  338. 

343.1)  Los  dependientes  no  pueden  obUgar  a  sus  comitentes,  a  menos  que  estos 
los  confieran  espresamente  la  facultad  de  ejecutar  a  su  nombre  ciertas  i  determinadas 
operaciones  concernientes  a  su  jiro. 

344.2)  La,  autorizacion  para  jirar,  aceptar  o  endosar  letras  de  cambio,  firmar 
documentos  de  cargo  o  descargo,  recaudar  i  recibir  dinero,  sera  conferida  al  depen- 
diente  por  escritura  piiblica,  con  especificacion  de  los  actos  i  negociaciones  a  que 
se  estienda  el  encargo. 

El  poder  sera  rejistrado  i  publicado  en  la  forma  establecida  en  el  §  1,  titulo  II, 
Libro  I. 

345.^)  Los  contratos  que  celebre  el  dependiente  con  las  personas  a  quienes 
su  comitente  le  haya  dado  a  conocer  por  circulares  como  autorizado  para  ejecutar 
algunas  operaciones  de  su  trafico,  obligan  al  principal,  siempre  que  los  contratos 
se  circunscriban  a  las  negociaciones  encomendadas  al  dependiente. 

Seran  tambien  de  la  responsabilidad  del  principal  las  obligaciones  que  el  depen- 
diente contraiga  por  cartas,  siempre  que  haya  sido  autorizado  para  firmar  la  corres- 
pondencia  del  mismo  principal,  i  se  haya  anunciado  la  autorizacion  por  circulares. 

346.*)  Los  dependientes  encargados  de  vender  por  menor  se  reputan  autorizados 
para  cobrar  el  producto  de  las  ventas  que  hicieren;  pero  deberan  espedir  a  nombre 
de  sus  comitentes  los  recibos  que  otorgaren. 

Gozaran  de  igual  facultad  los  dependientes  que  vendan  por  mayor,  siempre 
que  las  ventas  se  hagan  al  contado  i  que  el  pago  se  verifique  en  el  mismo  almacen 
que  administren. 

Si  las  ventas  se  hicieren  al  fiado  o  si  debieren  verificarse  los  pagos  fuera  del 
almacen,  los  recibos  seran  firmados  necesariamente  por  el  comitente  o  por  persona 
autorizada  para  cobrar. 

347.  Los  asientos  que  los  dependientes  encargados  de  la  contabihdad  hagan 
en  los  libros  de  sus  comitentes,  perjudican  a  estos  como  si  eUos  mismos  los  hubieran 
verificado. 

Titulo  VII.    De  la  sociedad. 

348.^)  La  lei  reconoce  tres  especies  de  sociedad:  1.°  Sociedad  colectiva;  — 
2.°  Sociedad  anonima;  —  3.°  Sociedad  en  comandita. 

Reconoce  tambien  la  asociacion  o  cuentas  en  participacion. 

§  L°    De  la  formacion  i  pirueha  de  la  sociedad  colectiva. 

349.^)  Puede  celebrar  el  contrato  de  sociedad  toda  persona  que  tenga  capaci- 
dad  para  obhgarse. 

El  menor  i  la  mujer  casada,  aunque  divorciada  o  separada  de  bienes,  necesitan 
autorizacion  especial  para  celebrar  una  sociedad  colectiva,  aun  cuando  se  hallen 
habilitados  para  comerciar. 

La  autorizacion  del  menor  sera  conferida  por  la  justicia  ordinaria,  i  la  de  la 
mujer  casada  por  su  marido. 

350.''')  La  sociedad  colectiva  se  forma  i  prueba  por  escritura  piibHca  inscrita, 
fijada  i  pubhcada  en  los  terminos  del  articulo  355. 

La  disolucion  de  la  sociedad  que  se  efectuare  antes  de  veneer  el  termino  esti- 
pulado,  la  prorroga  de  este,  el  cambio,  retiro  o  muerte  de  un  socio,  la  alteracion 
de  la  razon  social,  i  en  jeneral,  toda  reforma,  ampliacion  o  modificacion  del  contrato, 
seran  reducidos  a  escritura  piiblica  con  las  solemnidades  indicadas  en  el  incise 
anterior. 


1)  Art.  2160  C.  C.  2)  Art.  2123  C.  C. 

3)  Art.  2160,  inc.  1  C.  C.    *)  Art.  2142  C.  C. 

»)  Art.  2061  C.  C.  «)  Art.  137  i  138  C.  C. 
')  Art.  2053  C.  C. 
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341.  With  regard  to  the  estabhshment  which  tliey  administer,  managers  shall 
observe  all  the  rules  of  account-keeping  which  are  prescribed  for  merchants  in  general. 

§  9.     Special  rules  relating  to  commercial  subordinates. 

342.  All  who  can  be  managers  according  to  article  338  can  be  subordinates. 

343.1)  Subordinates  cannot  bind  their  principals  unless  the  latter  expressly 
confer  upon  them  the  power  of  carrying  out  in  their  name  certain  and  determined 
transactions  which  concern  their  business. 

344.2)  Authorisation  for  drawing,  acceptmg  or  indorsing  bills  of  exchange, 
signing  documents  which  cause  or  release  habihty,  or  coUectmg  or  receiving  money, 
shall  be  conferred  on  a  subordinate  by  notarial  instrument,  specifying  the  acts  or 
transactions  to  which  the  commission  extends. 

The  power  shall  be  registered  and  published  as  enacted  in  §  1,  Title  II,  Book  I. 

345.^)  Contracts  made  by  a  subordinate  with  persons  to  whom  his  principal 
has  introduced  him  by  means  of  circulars  as  authorised  to  carry  out  some  transactions 
of  his  trade,  bind  the  pruieipal,  provided  that  the  contracts  are  confined  to  trans- 
actions entrusted  to  the  subordinate. 

Obligations  which  the  subordinate  contracts  by  letters  shall  also  involve  the 
UabUity  of  the  principal,  provided  that  tlie  former  has  been  authorised  to  sign  the 
correspondence  of  the  principal,  and  that  the  authorisation  has  been  advertised 
by  circulars. 

346.*)  Subordinates  entrusted  with  selling  by  retail  are  reputed  to  be  authorised 
to  receive  the  proceeds  of  the  sales  made  by  them ;  but  they  must  issue  their  signed 
receipts  in  the  names  of  their  principals. 

Subordinates  who  sell  wholesale  shall  possess  the  Hke  power,  provided  that  the 
sales  are  made  for  cash  and  that  payment  is  made  in  the  actual  warehouse  that  they 
manage. 

If  the  sales  are  made  on  credit  or  the  payments  have  to  be  made  away  from  the 
warehouse,  the  receipts  must  be  signed  by  the  principal  or  by  a  person  authorised 
to  collect. 

347.  Entries  made  by  subordinates  in  charge  of  the  book-keeping,  in  the  books 
of  their  principals,  bind  the  latter  as  if  they  themselves  had  made  them. 


Title  VII.    Associations. 

348.^)   The  law  recognises  three  kinds  of  association :    1.  The  unlimited  partner- 
ship; —  2.  The  limited  company;  —  3.  The  hmited  partnership. 
It  recognises  also  the  accidental  association. 

§  1.     The  formation  and  evidence  of  an  unlimited  partnership. 

349.^)  Every  person  who  has  legal  capacity  for  binding  himself  may  make  a 
contract  of  partnership. 

A  minor  and  a  married  woman,  although  she  is  divorced  or  with  separation  of 
property,  require  special  authorisation  for  contracting  an  unlimited  partnership,  even 
though  they  are  qualified  to  trade. 

The  authorisation  of  a  minor  shall  be  conferred  by  the  ordinary  judge,  and 
that  of  a  married  woman  by  her  husband. 

350.'')  An  unlimited  partnership  is  formed  and  proved  by  a  notarial  instrument, 
inscribed,  posted  and  pubhshed  according  to  the  terms  of  article  355. 

The  dissolution  of  a  partnership  which  takes  place  before  the  agreed  time  expires, 
the  extension  thereof,  the  change,  retirement  or  death  of  a  partner,  the  alteration 
of  the  firm  name,  and  generally  every  amendment,  extension  or  alteration  of  the 
contract,  shall  be  expressed  in  a  notarial  instrument  with  the  formalities  indicated 
in  the  preceding  paragraph. 


1)  Art.   2160  of  the  C.  C.  2)  Art.   2123  of  the  C.  C. 

3)  Art.   2160,  paragraph   1,  of  the  C.  C.         *)  Art.   2142  of  the  C.  C. 

«)  Art.   2061  of  the  C.  C.  «)  Art.    137  and   138  of  the  C.  C. 
')  Art.  2053  of  the  C.  C. 


6* 


42  Chile:  C6d.  d.  Com.     Libro  II.    Contratos  i  obligaciones  mercantiles. 

351.  El  contrato  consignado  en  un  documento  privado  no  producira  otro 
efecto  entre  los  socios  que  el  de  obligarlos  a  otorgar  la  escritura  publica  antes  que 
la  sociedad  de  principio  a  sus  operaciones. 

352.^)  La  escritura  social  debera  espresar :  1.°  Los  nombres,  apellidos  i  domi- 
cilios  de  los  socios ;  —  2.  °  La  razon  o  f irma  social ;  —  3.  °  Los  socios  encargados 
de  la  administracion  i  del  uso  de  la  razon  social;  —  4.°  El  capital  que  introduce 
cada  uno  de  los  socios,  sea  que  consista  en  dinero,  en  creditos  o  en  cualquiera  otra 
clase  de  bienes;  el  valor  que  se  asigne  a  los  aportes  que  consistan  en  muebles  o 
en  inmuebles;  i  la  forma  en  que  deba  hacerse  el  justiprecio  de  los  mismos  aportes 
en  caso  que  no  se  les  haya  asignado  valor  alguno ;  —  5.  °  Las  negociaciones  sobre 
que  deba  versar  el  jiro  de  la  sociedad;  —  6.°  La  parte  de  beneficios  o  perdidas 
que  es  asigne  a  cada  socio  capitalista  o  industrial;  —  7.°  La  epoca  en  que  la 
sociedad  debe  principiar  i  disolverse ;  —  8.  °  La  cantidad  que  puede  tomar  anual- 
mente  cada  socio  para  sus  gastos  particulares ;  —  9.  °  La  forma  en  que  ba  de  verifi- 
carse  la  liquidacion  i  division  del  haber  social;  —  10.°  Si  las  diferencias  que  les 
ocurran  durante  la  sociedad  deberan  ser  o  no  sometidas  a  la  resolucion  de  arbi- 
tradores,  i  en  el  primer  caso,  la  forma  en  que  deba  hacerse  el  nombramiento ;  — 
11.°  El domicilio  de  la  sociedad;  —  12.°  Los  demas  pactos  que  acordaren  los  socios. 

353.  No  se  admitira  prueba  de  ninguna  especie  contra  el  tenor  de  las  escrituras 
otorgadas  en  cumplimiento  del  articulo  350,  ni  para  justificar  la  existencia  de  pactos 
no  espresados  en  ellas. 

354.  Dentro  de  los  quince  dias  siguientes  a  la  fecha  de  las  escrituras  mencio- 
nadas,  los  socios  entregaran  en  la  secretaria  del  juzgado  de  comercio  del  departa- 
mento  en  que  se  establezca  el  domicilio  social,  un  estracto  de  ellas,  certLficado  por 
el  escribano  que  las  hubiere  autorizado. 

El  estracto  contendra  las  indicaciones  espresadas  en  los  niimeros  1.°,  2.°,  3.°, 
4.°,  5.°  i  7.°  del  articulo  352,  la  fecha  de  las  respectivas  escrituras,  i  la  indicacion 
del  nombre  i  domiciho  del  escribano  que  las  hubiere  otorgado. 

355.2)  21  estracto  sera  inscrito  en  el  rejistro  de  comercio,  fijado  por  tres  meses 
en  la  secretaria  del  juzgado  respectivo,  i  pubhcado  por  diez  veces  en  un  periodico 
del  departamento.  Si  en  el  departamento  no  hubiere  periodico,  la  pubhcacion 
se  hara  por  carteles  fijados  en  tres  de  los  parajes  mas  ptiblicos  del  domicilio  social. 

Si  la  sociedad  estableciere  casas  de  comercio  en  diversos  parajes  de  la  Republica, 
la  inscripcion,  fijacion  i  pubhcacion  se  haran  en  todos  eUos,  a  lo  menos  quince  dias 
antes  de  abrirse  la  nueva  casa. 

356.  Para  acreditar  la  insercion  en  un  periodico,  los  socios  deberan  presentar 
al  juzgado  de  comercio  un  ejemplar  de  cada  uno  de  los  diez^)  niimeros  en  que  se 
hubiere  hecho  la  insercion. 

La  pubhcacion  por  carteles  sera  justificada  con  certificacion  del  secretario  del 
juzgado,  puesta  al  pie  de  uno  de  los  ejemplares  desfijados. 

357.*)  La  omision  de  la  escritura  social  i  la  de  cualquiera  de  las  solemnidades 
prescritas  en  el  articulo  355  produce  nulidad  absoluta  entre  los  socios. 

Estos,  sin  embargo,  responderan  sohdariamente  a  los  terceros  con  quienes 
hubieren  contratado  a  nombre  i  en  interes  de  la  sociedad  de  hecho. 

358.^)  El  cumphmiento  tardio  de  las  solemnidades  prescritas,  la  ratificacion 
espresa  i  la  ejecucion  voluntaria  del  contrato  no  lo  purgan  del  vicio  de  nulidad. 


1)  Art.  2065  C.  C.  No  espresandose  plazo  o  condicion  para  que  tenga  principio  la  so- 
ciedad, se  entendera  que  principia  a  la  fecha  del  mismo  contrato  i  no  espresandose  plazo  o  con- 
dicion para  que  tenga  fin,  se  entenderd  contraida  por  toda  la  vida  de  los  asociados,  salvo  el 
derecho  de  renuncia. 

Pero  si  el  objeto  de  la  sociedad  es  un  negocio  de  duracion  limitada  se  entendera  con- 
traida por  todo  el  tiempo  que  durare  el  negocio. 

2)  Lei  de  31  de  Enero  de  1898.  Art.  1.°.  Se  reemplaza  el  inciso  primero  del  articiJo 
355  del  Codigo  de  Comercio  por  el  aiguiente: 

«E1  estracto  serd  inscrito  en  el  Rejistro  de  Comercio,  fijado  por  treinta  dias  en  la  secre- 
taria del  juzgado  respectivo  i  publicado  por  cinco  veces  en  un  periodico  del  departamento. 
Si  en  el  departamento  no  hubiere  peri6dico,  la  pubhcacion  se  hara  por  carteles  fijados  en  tres 
de  los  parajes  mas  publicos  del  domicilio  social.* 

^)  Debe  entenderse  cinco  en  lugar  de  diez,  en  virtud  de  la  reforma  del  articulo  anterior 
verificada  por  la  Lei  de  31  de  Enero  de   1898. 

*)  Art.  1081,   1682  i  2058  C.  C.         *)  Art.  1683  C.  C. 
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351.  A  contract  which  is  set  forth  in  a  private  document  shall  not  produce  any 
effect  between  the  partners  other  than  that  of  obliging  them  to  execute  the  notarial 
intrument  before  the  partnership  begins  its  operations. 

352.1)  The  social  instrument  must  state:  1.  The  names,  surnames  and  addresses 
of  the  partners;  —  2.  The  firm  name  or  signature;  —  3.  Thepartnerscharged  with  the 
administration  and  the  use  of  the  firm  name;  —  4.  The  capital  introduced  by  each 
of  the  partners,  whether  consisting  of  money,  credits  or  any  other  kind  of  property; 
the  value  assigned  to  the  capital  contributions  which  consist  of  chattels  or  immoveables ; 
and  the  way  in  which  the  valuation  of  the  said  capital  contributions  has  to  be  made 
in  case  no  value  has  been  assigned  to  them;  —  5.  The  transactions  with  which  the 
business  of  the  partnersliip  is  to  be  concerned ;  —  6.  The  share  of  the  profits  or  losses 
assigned  to  each  capitalist  or  industrial  partner;  —  7.  The  time  when  the  partnership 
is  to  begin  and  to  be  dissolved ;  —  8.  The  sum  which  each  partner  may  annually  take 
for  his  private  expenses ;  —  9.  The  way  in  which  the  liquidation  and  division  of  the 
partnership  property  is  to  be  effected ;  —  10.  Whether  the  disputes  which  arise  during 
the  partnership  have  or  have  not  to  be  submitted  to  the  decision  of  arbitrators,  and  in 
the  former  case,  the  way  in  which  the  appointment  is  to  be  made;  —  11.  The  address 
of  the  partnership;  —  12.  Other  bargains  agreed  by  the  partners. 

353.  No  evidence  of  any  kind  shall  be  admitted  against  the  tenor  of  intruments 
executed  in  fulfilment  of  article  350,  nor  to  prove  the  existence  of  bargains  which 
are  not  expressed  therein. 

354.  Within  the  fifteen  days  following  the  date  of  the  said  instruments,  the 
partners  shall  dehver  an  abstract  thereof,  certified  by  the  notary  who  authenticated 
them,  to  the  office  of  the  commercial  court  of  the  department  wherein  the  partner- 
ship domicil  is  established. 

The  abstracts  shall  contain  the  statements  expressed  in  No.  1,  2,  3,  4,  5,  and  7, 
of  article  352,  the  date  of  the  respective  instruments,  and  a  statement  of  the  name 
and  address  of  the  notary  who  signed  them. 

355.2)  The  abstract  shall  be  inscribed  in  the  commercial  register,  posted  for  three 
months  in  the  office  of  the  proper  court,  and  published  ten  times  in  a  newspaper 
of  the  department.  If  there  is  no  newspaper  in  the  department,  pubUcation  shall 
be  effected  by  placards  posted  on  three  of  the  most  public  places  of  the  partnership 
domicil. 

If  the  partnersliip  establislies  houses  of  commerce  in  different  places  in  the  Re- 
public, the  inscription,  posting  and  publication  shall  be  effected  in  aU  of  them,  at 
least  fifteen  days  before  the  new  house  is  opened. 

356.  For  the  purpose  of  proving  the  publication  in  a  newspaper,  the  partners 
must  present, to  the  commercial  court  a  copy  of  each  of  the  ten^)  numbers  in  which 
the  insertion  has  been  made. 

Publication  by  placards  shall  be  proved  by  the  certificate  of  the  secretary  of 
the  court,  placed  at  the  foot  of  one  of  the  removed  copies. 

357.*)  The  omission  of  the  instrument  of  partnersliip  and  that  of  any  of  the 
formaUties  prescribed  by  article  355  produces  absolute  nullity  as  between  the  partners. 

Nevertheless,  they  shall  be  jointly  and  severally  liable  to  third  persons  with 
whom  they  have  contracted  in  the  name  and  in  the  interest  of  the  rfe/acto  partnership. 

358.5)  Subsequent  fulfilment  of  the  prescribed  formalities,  express  ratification 
and  voluntary  carrying  out  of  the  contract,  do  not  purge  it  from  the  defect  of  nullity. 


1)  Art.  2065  of  the  C.  C.  If  the  time  or  condition  for  beginning  the  partnership  is  not 
expressed,  it  shall  be  understood  that  it  begins  at  the  date  of  the  said  contract;  and  if  the 
time  and  condition  for  its  termination  are  not  expressed,  it  shall  be  understood  as  contracted 
for  the   joint  lives  of  the  partners,  saving  the  right  of  resigning. 

But  if  the  object  of  the  partnership  is  a  business  of  limited  duration,  it  shall  be  under- 
stood as  contracted  for  all  the  time  that  the  business  lasts. 

2)  Law  of  31st  January  1898.  Art.  1.  The  first  paragraph  of  this  art.  355  of  the  Code  of 
Commerce   is  replaced   by  the   following: 

"The  abstract  shall  be  inscribed  in  the  Commercial  Register,  posted  for  thirty  days  in  the 
office  of  the  proper  court,  and  published  five  times  in  a  newspaper  of  the  department.  If 
there  is  no  newspaper  in  the  department,  publication  shall  be  effected  by  placards  posted  on 
three  of  the  most  public  places  of  the  partnership  domicil". 

3 )  Five  must  be  read  in  place  of  ten,  by  virtue  of  the  amendment  of  the  preceding  article 
by  the  law  of  31st  January  1898. 

*)  Art.  1681,  1682  and  2058  of  the  C.  C.         ^)  Art.  1683  of  the  C.  C. 


43  Chile;  C6d.  d.  Com.     Libro  II.    Contratos  i  obligaciones  mercantiles. 

359.^)  Si  la  nulidad  se  declarase  estando  aun  pendiente  la  sociedad  de  hecho, 
los  socios  procederan  a  la  liquidacion  de  las  operaciones  anteriores,  sujetandose  a 
las  reglas  del  cuasicontrato  de  comunidad. 

360.2)  Los  socios  no  podran  alegar  la  nulidad  del  contrato,  ni  por  via  de  accion 
ni  per  via  de  escepcion,  despues  de  disuelta  la  sociedad  de  hecho. 

361,^)  Tampoco  podran  alegar  la  falta  de  una  o  mas  de  las  solemnidades  mencio- 
nadas  contra  los  terceros  interesados  en  la  existencia  de  la  sociedad,  i  estos  podran 
acreditarla  por  cualquiera  de  los  medios  probatorios  que  reconoce  este  Codigo. 

Ni  podran  los  socios  alegar  contra  los  terceros  el  conocimiento  privado  que 
estos  hayan  tenido  de  las  condiciones  de  la  sociedad  de  hecho. 

362.*)  Los  terceros  podran  oponer  a  terceros  la  inobservancia  de  las  solemni- 
dades estatuidas ;  i  el  que  f undare  su  intencion  en  la  existencia  de  la  sociedad  debera 
probar  que  ha  sido  constituida  en  conformidad  con  las  prescripciones  de  este  titulo. 

363.  El  que  contratare  con  una  sociedad  que  no  ha  sido  legahnente  constituida, 
no  puede  sustraerse  por  esta  razon  al  cumplimiento  de  sus  obligaciones. 

364.  Los  actos  enumerados  en  el  inciso  segundo  del  articulo  350  no  producen 
efecto  alguno  contra  terceros,  si  no  fueren  escriturados,  inscritos,  fijados  i  pubhcados 
en  la  forma  que  designa  el  articulo  355. 

§  2.°    De  la  razon  o  firma  social  en  la  sociedad  colectiva. 
365,^)  La  razon  social  es  la  formula  enunciativa  de  los  nombres  de  todos  los 
socios  o  de  alguno  de  ellos,  con  la  agregacion  de  estas  palabras:  i  compania. 

366.  Solo  los  nombres  de  los  socios  colectivos  pueden  entrar  en  la  composicion 
de  la  razon  social. 

El  nombre  del  socio  que  ha  muerto  o  se  ha  separado  de  la  sociedad  sera  suprimido 
de  la  firma  social. 

367.  El  uso  que  se  haga  de  la  razon  social  despues  de  disuelta  la  sociedad, 
constituye  un  delito  de  falsedad,  i  la  inclusion  en  aqueUa  del  nombre  de  una  persona 
estrana  es  una  estafa. 

La  falsedad  i  la  estafa  seran  castigadas  con  arreglo  al  Codigo  Penal. 

368.  El  que  tolera  la  insercion  de  su  nombre  en  la  razon  de  comercio  de  una 
sociedad  estrana,  queda  responsable  a  favor  de  las  personas  que  hubieren  contratado 
con  ella. 

369.  La  razon  social  no  es  un  accesorio  del  establecimiento  social  o  fabril 
que  constituye  el  objeto  de  las  operaciones  sociales,  i  por  consiguiente  no  es  tras- 
misible  con  el. 

370.  Los  socios  colectivos  indicados  en  la  escritura  social  son  responsables 
solidariamente  de  todas  las  obUgaciones  legalmente  contraidas  bajo  la  razon  social. 

En  ningun  caso  podran  los  socios  derogar  por  pacto  la  solidaridad  en  las 
sociedades  colectivas. 

371.  Solo  pueden  usar  de  la  razon  social  el  socio  o  socios  a  quienes  se  haya 
conferido  tal  facultad  por  la  escritura  respectiva. 

En  defecto  de  una  delegacion  espresa,  todos  los  socios  podran  usar  de  la  firma 
social. 

372.  El  uso  de  la  razon  social  puede  ser  conferido  a  una  persona  estrana  a  la 
sociedad. 

El  delegatario  debera  indicar  en  los  documentos  publicos  o  privados  que  firma 
•por  poder,  so  pena  de  pagar  los  efectos  de  comercio  que  hubiere  puesto  en  circulacion, 
toda  vez  que  la  omision  de  la  antefirma  induzca  en  error  acerca  de  su  cuahdad 
a  los  terceros  que  los  hubieren  aceptado. 

373.  Si  un  socio  no  autorizado  usare  la  firma  social,  la  sociedad  no  sera  respon- 
sable del  cumphmiento  de  las  obUgaciones  que  aquel  hubiere  suscrito,  salvo  si  la 
obUgacion  se  hubiere  convertido  en  proveclio  de  la  sociedad. 

1)  Pdrrafo  3  del  Titulo  XXXIV  del  Libro  IV  del  C.  C. 

2)  Art.  1683  i  1687  C.  C.  Art.  1689  C.  C.  La  nulidad  judicialmente  pronunciada  da  accion 
reivindioatoria  contra  terceros  poseedores;  sin  perjuicio  de  las  escepciones  legales. 

3)  Art.  1683  C.  C.         *)  Art.  1683  C.  C. 

')  Jurispr.:  Es  nula  la  sociedad  colectiva  cuya  razon  social  es  constituida  por  el  objeto 
del  negocio  i  no  por  los  nombres  de  los  socios.  C.  de  Valparaiso.  G.  de  los  T.  A.  1901,  S.  1468, 
p.  1271. 
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359.1)  If  the  nullity  is  declared  while  the  de  facto  partnership  is  still  in  existence, 
the  partners  shall  proceed  to  the  Uquidation  of  the  previous  transactions,  subjecting 
themselves  to  the  rules  of  the  quasi-contract  of  partnership. 

360.2)  The  partners  cannot  plead  the  nullity  of  the  contract  either  by  way 
of  an  action  or  by  way  of  defence,  after  the  dissolution  of  the  de  facto  partnership. 

361,*)  Nor  may  they  plead  the  want  of  one  or  more  of  the  said  formalities  as 
against  third  persons  who  are  interested  in  the  existence  of  the  partnership,  and  the 
latter  may  prove  it  by  any  of  the  means  of  evidence  recognised  by  this  Code. 

Nor  may  the  partners  plead  as  against  third  persons  the  private  knowledge 
of  the  latter  of  the  terms  of  the  partnership  de  facto. 

362,*)  Third  persons  may  set  up  the  non-observance  of  the  statutory  formalities 
as  agamst  third  persons ;  and  a  person  who  bases  liis  contention  on  the  existence 
of  the  partnership  must  prove  that  it  was  constituted  in  accordance  with  the  provi- 
sions of  this  Title. 

363.  A  person  who  contracts  with  a  partnership  which  has  not  been  legally 
constituted,  cannot  on  this  ground  withdraw  from  the  performance  of  his  obhgations. 

364.  The  acts  enumerated  m  the  second  paragraph  of  article  350  do  not  produce 
any  effect  as  against  third  persons,  if  they  are  not  documented,  inscribed,  posted 
and  published  as  defined  by  article  355. 

§  2.     The  firm  name  or  signature  in  unlimited  partnerships. 
365.*^)   The  firm  name  is  the  formula  which  advertises  the  names  of  all  or  some 
of  the  partners,  %vith  the  addition  of  the  words  "and  company". 

366.  Only  the  names  of  the  unlimited  partners  may  enter  into  the  compo- 
sition of  the  firm  name. 

The  name  of  a  partner  who  is  dead  or  who  has  left  the  partnership  shall  be 
removed  from  the  firm  name. 

367.  If  use  is  made  of  the  firm  name  after  the  dissolution  of  the  partnership,  this 
constitutes  the  crime  of  falsity  (forgery),  and  the  inclusion  therein  of  the  name  of 
an  outside  person  is  a  fraud. 

The  falsity  and  the  fraud  shall  be  punished  according  to  the  Penal  Code. 

368.  An  outside  person  who  allows  the  insertion  of  his  name  in  the  commercial 
style  of  a  partnership,  is  hable  to  the  persons  who  have  contracted  therewith. 

369.  A  firm  name  is  not  an  accessory  of  the  partnership  or  manufacturing 
estabUshment  constituting  the  subject-matter  of  the  partnership  operations,  and 
consequently  is  not  transferable  therewith. 

370.  The  unlimited  partners  defined  in  the  instrument  of  partnership  are 
jointly  and  severally  liable  for  all  the  obligations  which  are  lawfully  contracted 
under  the  firm  name. 

In  no  case  can  the  partners  aboUsli  the  joint  and  several  liability  in  unlimited 
partnerships  by  a  bargain. 

371.  The  partner  or  partners  on  whom  such  power  has  been  conferred  by  the 
corresponding  instrument,  can  alone  use  the  firm  name. 

In  the  absence  of  an  express  delegation,  all  the  partners  can  use  the  firm  name. 

372.  The  use  of  the  firm  name  can  be  conferred  on  a  person  who  is  a  stranger 
to  the  partnership. 

The  delegate  must  indicate  in  notarial  or  private  documents  that  he  signs  under 
a  power,  under  the  penalty  of  discharging  the  commercial  securities  which  he  has 
put  into  circulation,  whenever  the  omission  of  the  part  before  the  signature  induces 
a  mistake  concerning  his  character  m  the  third  persons  who  have  accepted  them. 

373.  If  an  unauthorised  partner  uses  the  firm  name,  the  partnership  shall  not 
be  responsible  for  the  performance  of  the  obhgations  signed  by  the  former,  except 
when  the  obUgation  has  resulted  in  a  profit  to  the  partnership. 

1)  Paragraph  3  of  Title  XXXIV  of  Book  IV  of  the  C.  C. 

2)  Art.  1683  and  1687  of  the  C.  C.  Art.  1689  of  the  C.  C.  Judicially  declared  nullity  gives  a 
right  of  reclamation  against  third  persons  in  possession;  but  without  prejudice  to  lawful  defences. 

3)  Art.  1683  of  the  C.  C.         *)  Art.  1683  of  the  C.  C. 

*)  Jurisprudence:  An  unlimited  partnership  is  void  if  its  firm  name  is  formed  of  the  object 
of  the  business  and  not  of  the  names  of  the  partners.  Court  of  Appeal  of  Valparaiso.  G.  de 
los  T.   Year  1901,  Judgment  1468,  p.   1271. 


44  Chile:  Cod.  d.  Com.     Libro  II.     Contratos  i  obligaciones  inercantiles. 

La  responsabilidad,  en  este  caso,  se  limitara  a  la  eantidad  concurrente  con  el 
beneficio  que  hubiere  reportado  la  sociedad. 

374.  La  sociedad  no  es  responsable  de  los  documentos  suscritos  con  la  razon 
social,  cuando  las  obligaciones  que  los  hubieren  causado  no  le  conciernan  i  el  tercero 
los  aceptare  con  conocimiento  de  esta  circunstancia. 

§  3.°    Del  fondo  social  i  de  la  division  de  las  ganancias  i  perdidas  en  la 

sociedad  colectiva. 

875.^)  El  fondo  social  se  compone  de  los  aportes  que  cada  uno  de  los  socios 
entrega  o  promete  entregar  a  la  sociedad. 

376.2)  Pueden  ser  objeto  de  aporte  el  dinero,  los  creditos,  los  muebles  e  in- 
muebles,  las  mercedes,  los  privilejios  de  invencion,  el  trabajo  manual,  la  mera 
industria,  i  en  jeneral,   toda  cosa  comerciable  capaz  de  prestar  alguna  utilidad. 

377.  Los  oficios  piiblicos  de  corredor,  ajente  de  cambio  i  cualquier  otro  que 
sea  servido  en  virtud  de  nombramiento  del  Presidente  de  la  Repiiblica,  no  pueden 
ser  materia  de  un  aporte. 

378.  Los  socios  deberan  entregar  sus  aportes  en  la  6poca  i  forma  estipuladas 
en  el  contrato. 

A  falta  de  estipulacion,  la  entrega  se  hara  en  el  domicilio  social  luego  que  la 
escritura  de  sociedad  este  firmada. 

379.')  El  retardo  en  la  entrega  del  aporte,  sea  cual  fuere  la  causa  que  lo  pro- 
duzca,  autoriza  a  los  asociados  para  escluir  de  la  sociedad  al  socio  moroso  o  proceder 
ejecutivamente  contra  su  persona  i  bienes  para  compelerle  al  cumplimiento  de  su 
obligacion. 

En  uno  i  otro  caso  el  socio  moroso  respondera  de  los  danos  i  perjuicios  que  la 
tardanza  ocasionare  a  la  sociedad. 

380.^)  Los  acreedores  personales  de  un  socio  no  podran  embargar  durante  la 
sociedad  el  aporte  que  este  hubiere  introducido;  pero  les  sera  permitido  solicitar 
la  retencion  de  la  parte  de  interes  que  en  ella  tuviere  para  percibirla  al  tiempo  de 
la  division  social. 

Tampoco  podran  concurrir  en  la  quiebra  de  la  sociedad  con  los  acreedores 
sociales;  pero  tendran  derecho  para  perseguir  la  parte  que  corresponda  a  su  deuda 
en  el  residuo  de  la  masa  concursada. 

381.  Los  socios  no  pueden  exijir  la  restitucion  de  sus  aportes  antes  de  concluirse 
la  liquidacion  de  la  sociedad,  a  menos  que  consistan  en  el  usufructo  de  los  objetos 
introducidos  al  fondo  comun. 

382.^)  Los  socios  capitalistas  dividiran  entre  si  las  ganancias  i  las  perdidas 
en  la  forma  que  se  hubiere  estipulado.  A  falta  de  estipulacion,  las  dividiran  a 
prorrata  de  sus  respectivos  aportes. 

383.*)  En  cuanto  a  las  ganancias  i  perdidas  correspondientes  al  socio  industrial, 
se  estara  a  lo  que  se  hubiere  estipulado  en  el  contrato;  i  no  liabiendo  estipulacion, 
el  socio  industrial  llevara  en  las  ganancias  una  cuota  igual  a  la  que  corresponda 
al  aporte  mas  modico,  sin  soportar  parte  alguna  en  las  perdidas. 

§  4.°    De  la  administracion  de  la  sociedad  colectiva. 

384.  El  rejimen  de  la  sociedad  colectiva  se  ajustara  a  los  pactos  que  contenga 
la  escritura  social,  i  en  lo  que  no  se  hubiere  previsto  en  eUos,  a  las  reglas  que  a  con- 
tinuacion  se  espresan. 

385.'')  La  administracion  corresponde  de  derecho  a  todos  i  cada  uno  de  los 
socios,  i  estos  pueden  desempeiiarla  por  si  mismos  o  por  sus  delegados,  scan  socios 
o  estranos. 

386.®)  Cuando  el  contrato  social  no  designa  la  persona  del  administrador,  se 
entiende  que  los  socios  se  confieren  reciprocamente  la  facultad  de  administrar  i 
la  de  obUgar  soUdariamente  la  responsabihdad  de  todos  sin  su  noticia  i  consenti- 
miento. 


1)  Art.  2056,  inc.  I.°  i  2  C.  C. 

2)  Art.  2055,  inc.  1.°  i  2082  C.  C. 

3)  Art.  2083  C.  C.    *)  Art.  2096  C.  C. 

6)  Art.  2055,  inc.  2  i  3;  2056,  inc.  2;  2066,  2067,  2068  i  2070  C.  C. 
«)  Art.  2069  i  2086  C.  C.    ')  Art.  2061,  inc.  2  i  2071  C.  C. 
8}  Art.  2071  C.  C. 
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In  that  case,  the  lesponsibihty  shall  be  confined  to  the  amount  equal  to  tlie 
benefit  wliicli  he  has  brought  to  the  partnership. 

374.  A  partnership  is  not  responsible  for  documents  signed  in  the  firm  name, 
when  the  obligations  which  have  caused  them  do  not  concern  it  and  the  third  person 
accepts  them  with  knowledge  of  this  circumstance. 

§  3.     The  partnership  capital,  and  the  apportionment  of  the  profit  and  loss  in  an 

unlimited  partnership. 

375.^)  The  partnership  capital  is  composed  of  the  contributions  which  each  of 
the  partners  delivers  or  promises  to  deliver  to  the  partnership. 

376,2)  xhe  following  may  be  the  subject-matter  of  capital  contribution: 
money,  credits,  movables  and  immovables,  income,  patents  for  invention,  manual 
labour,  simple  industry,  and  in  general  every  commercial  subject-matter  which 
is  capable  of  being  of  any  use. 

377.  The  public  offices  of  broker,  bill-broker  and  any  other  which  is  served  by 
virtue  of  an  appointment  of  the  President  of  the  Republic,  cannot  be  the  subject- 
matter  of  a  capital  contribution. 

378.  Partners  must  deliver  their  capital  contributions  at  the  time  and  in  the 
manner  stipulated  by  the  contract. 

In  the  absence  of  stipulation,  dehvery  shall  be  effected  at  the  partnership  ad- 
dress as  soon  as  the  instrument  of  partnership  is  signed. 

379.*)  Delay  in  the  delivery  of  a  capital  contribution,  whatever  be  the  cause 
which  produces  it,  authorises  the  members  to  exclude  from  the  partnership  the 
partner  who  is  guilty  of  delay  or  to  bring  an  executive  proceeding  against  his  person 
or  property,  in  order  to  compel  him  to  perform  his  obligation. 

In  either  case,  the  member  in  delay  shall  be  Uable  for  the  damage  which  the 
delay  may  occasion  to  the  partnership. 

380.*)  The  personal  creditors  of  a  partner  cannot  arrest  the  capital  contribution 
M-hich  he  has  introduced,  while  the  partnership  lasts;  but  they  shall  be  allowed  to 
apply  for  the  retention  of  the  share  of  interest  which  he  has  therein  in  order  to  receive 
it  at  the  time  of  the  partnership  appropriation. 

Nor  can  they  rank  with  the  partnership  creditors  in  the  bankruptcy  of  the 
partnership ;  but  they  shall  be  entitled  to  sue  for  the  shares  which  correspond  to  their 
debts  in  the  surplus  of  the  bankrupt  estate. 

381.  Partners  cannot  demand  the  restitution  of  their  capital  contributions 
before  the  conclusion  of  the  hquidation  of  the  partnership,  unless  they  consist  of 
the  usufruct  of  the  subject-matter  introduced  into  the  common  fund. 

382.S)  The  capitahst  partners  shall  divide  the  profits  and  losses  between  them 
as  has  been  agreed.  In  the  absence  of  stipulation,  they  shall  divide  them  in  proportion 
to  their  respective  capital  contributions. 

383.®)  As  far  as  concerns  the  profits  and  losses  which  affect  an  industrial  partner, 
he  shall  abide  by  what  was  stipulated  in  the  contract;  and  if  there  is  no  stipulation, 
the  industrial  partner  shall  have  a  share  in  the  profits  equal  to  that  which  belongs 
to  the  smallest  capital  contribution  without  bearing  any  share  in  the  losses. 

§  4.     The  administration  of  an  unlimited  partnership. 

384.  An  unlimited  partnership  shall  be  administered  in  conformity  with  the 
bargains  contained  in  the  partnership  instrument,  and  in  so  far  as  it  is  not  provided 
for  therein,  to  the  rules  hereinafter  expressed. 

385.^)  The  administration  belongs  by  law  to  all  and  each  of  the  partners,  and 
they  may  discharge  it  in  person  or  by  their  delegates,  whether  partners  or  strangers. 

386.*)  Wlien  the  partnership  contract  does  not  define  the  person  of  the  ad- 
ministrator, it  is  understood  that  the  partners  mutually  confer  upon  each  other 
the  power  to  administer  and  that  of  binding  the  joint  and  several  habUity  of  all, 
without  their  knowledge  and  consent. 

1)  Art.  2056,  paragraphs  1  and  2,  of  the  C.  C. 

2)  Art.  2055,  paragraph  1,  and  2082  of  the  C.  C. 

3)  Art.  2083  of  the  C.  C.    «)  Art.  2096  of  the  C.  C. 

')  Art.  2055,  paragraph  2  and  3;  2056,  paragraph  2;  2066,  2067,  2068.  2070  of  the  C.  C. 
«)  Art.  2069  and  2086  of  the  C.  C.    ')  Art.  2061,  paragraph  2,  and  2071  of  the  C.  C. 
«)  Art.  2071  of  the  C.  C. 
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387.1)  En  virtiid  del  mandato  legal,  cada  uno  de  lo.s  socios  puede  hacer  valida- 
mente  todos  los  actos  i  contratos  comprendidos  en  el  jiro  ordinario  de  la  sociedad 
o  que  sean  necesarios  o  conducentes  a  la  consecucion  de  los  fines  que  esta  se  hubiere 
propuesto. 

388.2)  Cada  uno  de  los  socios  tiene  derecho  de  oponerse  a  la  consumacion  de 
los  actos  i  contratos  proyectados  por  otro,  a  no  ser  que  se  refieran  a  la  mera  con- 
servacion  de  las  cosas  comunes. 

389,  La  oposicion  suspende  provisoriamente  la  ejecucion  del  acto  o  contrato 
proyectado  hasta  que  la  mayoria  numerica  de  los  socios  califique  su  conveniencia 
o  inconveniencia. 

390,^)  El  acuerdo  de  la  mayoria  solo  obliga  a  la  minoria  cuando  recae  sobre 
actos  de  simple  administracion  o  sobre  disposiciones  comprendidas  en  el  circulo 
de  las  operaciones  designadas  en  el  contrato  social. 

Resultando  en  las  deliberaciones  de  la  sociedad  dos  o  mas  pareceres  que  no 
tengan  la  mayoria  absoluta,  los  socios  deberan  abstenerse  de  llevar  a  efecto  el  acto 
o  contrato  proyectado. 

391.  Si  a  pesar  de  la  oposicion  se  verificare  el  acto  o  contrato  con  terceros 
de  buena  fe,  los  socios  quedaran  obligados  solidariamente  a  cumplirlo,  sin  perjuicio 
de  su  derecho  a  ser  indemnizados  por  el  socio  que  lo  hubiere  ejecutado. 

392.  Delegada  la  facultad  de  administrar  en  uno  o  mas  de  los  socios,  los  demas 
quedan  por  este  solo  hecho  inhibidos  de  toda  injerencia  en  la  administracion  social. 

393.  La  facultad  de  administrar  trae  consigo  el  derecho  de  usar  de  la  firma 
social. 

394.*)  El  delegado  tendra  unicamente  las  facultades  que  designe  su  titulo;  i 
cualquiera  exceso  que  cometa  en  el  ejercicio  de  eUas,  lo  hara  responsable  a  la  sociedad 
de  todos  los  daiios  i  perjuicios  que  le  sobrevengan. 

395.^)  Los  administradores  delegados  representan  a  la  sociedad  judicial  i  estra- 
judicialmente;  pero  si  no  estuvieren  investidos  de  un  poder  especial,  no  podran 
vender  ni  hipotecar  los  bienes  inmuebles  por  su  naturaleza  o  su  destino,  ni  alterar 
su  forma,  ni  transijir  ni  comprometer  los  negocios  sociales  de  cualquiera  naturaleza 
que  fueren. 

396.^)  Las  alteraciones  en  la  forma  de  los  inmuebles  sociales  que  el  administra- 
dor  hiciere  a  vista  i  paciencia  de  los  socios,  se  entenderan  autorizadas  i  aprobadas 
por  estos  para  todos  los  efectos  legales. 

397,'^)  No  necesitan  poder  especial  los  administradores  para  vender  los  inmuebles 
sociales,  siempre  que  tal  acto  se  halle  comprendido  en  el  numero  de  las  operaciones 
que  constituyen  el  jiro  ordinario  de  la  sociedad,  ni  para  tomar  en  mutuo  las  canti- 
dades  estrictamente  necesarias  para  poner  en  movimiento  los  negocios  de  su  cargo, 
hacer  las  reparaciones  indispensables  en  los  inmuebles  sociales,  alzar  las  hipotecas 
que  los  graven  o  satisfacer  otras  necesidades  urjentes. 

398.*)  Los  administradores  tienen  la  representacion  legal  de  la  sociedad  en 
juicio,  sea  que  eUa  obre  como  demandante  o  como  demandada. 

399,'')  Habiendo  dos  administradores  que  segun  su  titulo  hayan  de  obrar  de 
consuno,  la  oposicion  de  uno  de  ellos  impedira  la  consumacion  de  los  actos  o  contratos 
proyectados  por  el  otro. 

Si  los  administradores  conjuntos  fueren  tres  o  mas,  deberan  obrar  de  acuerdo 
con  el  voto  de  la  mayoria  i  abstenerse  de  llevar  a  cabo  los  actos  o  contratos  que  no 
lo  hubieren  obtenido. 

Si  no  obstante  la  oposicion  o  el  defecto  de  mayoria  se  ejecutare  el  acto  o  contrato, 
este  surtira  todos  sus  efectos  respecto  de  terceros  de  buena  fe;  i  el  administrador 
que  lo  hubiere  celebrado  respondera  a  la  sociedad  de  los  perjuicios  que  a  esta  se 
siguieren. 


1)  Art.  2081  C.  C.         2)  Art.  2081,  ii.°  1  C.  C. 

3)  Art.  2054  C.  C.         *)  Art.  2077,  2079  i  2131  C.  C. 

6)  Art.  2078,  2132,  2141,  2142  i  2143  C.  C. 

®)  Jurispr. :  La  disposieion  de  este  articulo  no  autoriza  al  socio  administrador  para 
enajenar  im  inmueble  aportado  a  la  sociedad.  El  conocimiento  que  los  demas  socios  hayan 
podido  tener  de  la  venta  no  puede  estimarse  como  una  autorizacion  o  aprobacion  ticitas. 
C.  Suprema.    3  de  Noviembre  de  1904.    N.°  5,  A.  11,  p.  164,  R.  de  D.  i  J. 

7)  Art.  2132  C.  C.         »)  Art.  9  del  C.  de  P.  C. 
9)  Art.  2076  C.  C. 
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387.1)  By  virtue  of  the  legal  mandate,  each  of  the  partners  may  validly  do  and 
make  all  acts  and  contracts  which  are  comprised  in  the  ordinary  course  of  the 
partnership  or  which  are  necessary  or  conducive  to  the  prosecution  of  the  ends 
proposed  thereby. 

388.2)  Each  of  the  partners  is  entitled  to  oppose  the  consummation  of  the  acts 
and  contracts  proposed  by  another,  unless  they  refer  to  the  simple  preservation  of 
the  common  property. 

389.  The  opposition  provisionally  suspends  the  completion  of  the  projected 
act  or  contract  until  the  majority  in  number  of  the  partners  manifest  their  agree- 
ment or  disagreement. 

390.^)  The  decision  of  the  majority  only  binds  the  minority  when  it  concerns 
acts  of  simple  administration  or  measures  which  are  included  in  the  course  of  the 
operations  defined  in  the  partnership  contract. 

If  it  results  from  the  deliberations  of  the  partnership  that  there  are  two  or  more 
opinions  which  do  not  possess  an  absolute  majority,  the  jjartners  must  abstain  from 
carrying  the  proposed  act  or  contract  into  effect. 

391.  If,  in  spite  of  the  opposition,  the  transaction  is  effected  with  third  persons 
acting  in  good  faith,  the  partners  shall  be  jointly  and  severally  bound  to  perform  it, 
without  prejudice  to  their  right  to  be  indemnified  by  the  partner  who  has  effected  it. 

392.  If  the  power  of  administration  is  delegated  to  one  or  more  of  the  partners, 
the  others  are,  by  this  single  fact,  prohibited  from  all  interference  in  the  social 
administration. 

393.  The  power  of  administration  carries  with  it  the  right  of  using  the  firm  name. 

394.*)  The  delegate  shall  only  have  the  powers  defined  by  his  authority;  and 
any  excess  committed  by  him  in  the  exercise  thereof  shall  make  him  responsible 
to  the  partnership  for  all  damage  which  may  happen  thereto. 

395.^)  The  authorised  administrators  represent  the  partnership  both  judicially 
and  extrajudiciaOy ;  but  if  they  are  not  invested  with  a  special  power,  they  cannot 
sell  or  mortgage  property  which  is  immovable  by  its  nature  or  purpose,  or  alter  its 
form,  or  make  a  compromise  or  arbitrate  concerning  partnership  business  of  any  kind. 

396.6)  Alterations  in  the  form  of  the  partnership  immovables  made  by  the 
administrator  in  the  sight  and  with  the  sufferance  of  the  partners,  shall  be  considered 
as  authorised  and  approved  by  the  latter  for  all  legal  effects. 

397.'^)  Administrators  do  not  require  special  power  for  seUing  partnership 
immovables,  when  such  an  act  is  included  in  the  number  of  the  operations  which 
constitute  the  ordinary  business  of  the  partnership,  nor  for  borrowing  the  sums 
which  are  strictly  necessary  for  putting  in  motion  the  business  with  which  they  are 
charged,  for  makuig  indispensable  repairs  to  the  partnership  immovables,  paying 
off  mortgages  which  burden  them  or  satisfying  other  urgent  necessities. 

398.^)  Administrators  have  the  right  of  legal  representation  of  the  partnership 
in  court,  whether  it  acts  as  plaintiff  or  defendant. 

399.^)  When  there  are  two  administrators  who,  according  to  their  authority, 
have  to  act  jointly,  the  objection  of  one  of  them  shall  prevent  the  consummation 
of  the  acts  and  contracts  proposed  by  the  other. 

If  the  joint  administrators  are  three  or  more,  they  must  act  in  accordance  with 
the  vote  of  the  majority  and  abstain  from  carrying  out  acts  or  contracts  which  have 
not  obtamed  it. 

If  the  act  or  contract  is  completed  nothwithstanding  the  objection  or  in  the  ab- 
sence of  the  majority  vote,  it  shall  produce  all  its  effects  as  regards  third  persons 
acting  in  good  faith ;  and  the  administrator  who  has  completed  it  shall  be  Uable  to 
the  partnership  for  the  damage  ensuing  thereto. 

1)  Art.  2081  of  the  C.  C.         2)  Art.  2081,  No.  1  of  the  C.  C. 

3)  Art.  2054  of  the  C.  C.         *)  Art.  2077,  2079,  and  2131  of  the  C.  C. 

S)  Art.  2078,  2132,  2U1,  2142  and  2143  of  the  C.  C. 

^)  Jurisprudence:  The  provisions  of  this  article  do  not  authorise  the  administering  partner 
to  sell  an  immovable  brought  into  the  partnersliip.  The  knowledge  of  the  sale  which  the  other 
partners  might  have  obtained,  cannot  be  considered  as  tacit  authorisation  or  approval.  Supreme 
Coiu-t  of  Appeal.    3  November  1904.    No.  5,  Year  II,  p.  164,  R.  de  D.  i  J. 

')  Art.  2132  of  the  C.  C.  8)  Art.  9  of  the  Code  of  Civil  Procedure. 

9)  Art.  2076  of  the  C.  C. 


46  Chile:  C6d.  d.  Com.     Libro  II.     Contratos  i  obligaciones  mercantiles. 

400.1)  El  administrador  nombrado  por  una  clausula  especial  de  la  escritura 
social  puede  ejecutar,  a  pesar  de  la  oposicion  de  sus  consocios  escluidos  de  la  adminis- 
tracion,  todos  los  actos  i  contratos  a  que  se  estienda  su  mandate,  con  tal  que  lo 
verifique  sin  fraude. 

Pero  si  sus  jestiones  produjeren  perjuicios  manifiestos  a  la  masa  comun,  la 
mayoria  de  los  socios  podra  nombrarle  un  coadministrador  o  solicitar  la  disolucion 
de  la  sociedad. 

401.  La  facultad  de  administrar  es  intrasmisible  a  los  herederos  del  jestor, 
aun  cuando  se  haya  estipulado  que  la  sociedad  haya  de  continuar  entre  los  socios 
sobrevivientes  i  los  herederos  del  difunto. 

402,'*)  Si  al  hacer  el  nombramiento  de  administrador  los  socios  no  hubieren 
determinado  la  estension  de  los  poderes  que  le  confieren,  el  delegado  sera  considerado 
como  simple  mandatario,  i  no  tendra  otras  facultades  que  las  necesarias  para  los 
actos  i  contratos  enunciados  en  el  articulo  387. 

403.  Los  administradores  estan  obligados  a  llevar  los  libros  que  debe  tener 
todo  comerciante  conforme  a  las  prescripciones  de  este  Codigo,  i  a  exhibirlos  a  cual- 
quiera  de  los  socios  que  lo  requiera. 

§  5.°  De  la  prohibiciones  a  que  estdn  sujetos  los  socios  en  la  sociedad  colectiva. 
404.3)  Se  prohibe  a  los  socios  en  particular:  1.°  Estraer  del  fondo  comun 
mayor  cantidad  que  la  asignada  para  sus  gastos  particulares.  —  La  mera  estraccion 
autoriza  a  los  consocios  del  que  la  hubiere  verificado  para  obligar  a  este  al  reintegro 
o  para  estraer  una  cantidad  proporcional  al  interes  que  cada  uno  de  ellos  tenga 
en  la  masa  social;  —  2.°  Aplicar  los  fondes  comunes  a  sus  negocios  particulares 
i  usar  en  6stos  de  la  firma  social.  —  El  socio  que  hubiere  violado  esta  prohibicion 
llevara  a  la  masa  comun  las  ganancias,  i  cargara  el  solo  con  las  perdidas  del  negocie 
en  que  invierta  los  fondos  distraidos,  sin  perjuicio  de  restituirlos  a  la  sociedad  o 
indemnizar  los  danos  que  esta  hubiere  sufrido.  —  Podra  tambien  ser  escluido  de 
la  sociedad  por  sus  consocios;  —  3.°  Ceder  a  cualquier  titulo  su  interes  en  la 
sociedad  i  hacerse  sustituir  en  el  desempeiio  de  las  funciones  que  le  correspondan 
en  la  administracion.  —  La  cesion  o  sustitucion  sin  previa  autorizacion  de  todos 
los  socios  es  nula;  —  4.°  Esplotar  por  cuenta  propia  el  ramo  de  industria  en  que 
opere  la  sociedad,  i  hacer  sin  consentimiento  de  todos  los  consocios  operaciones 
particulares  de  cualquiera  especie  cuando  la  sociedad  no  tuviere  un  jenero  deter- 
minado de  comercio.  —  Los  socios  que  contravengan  a  estas  prohibiciones  seran 
obligados  a  llevar  al  acervo  comun  las  ganancias  i  a  soportar  individualmente  las 
p6rdidas  que  les  resultaren. 

405.  Los  socios  no  podran  negar  la  autorizacion  que  sohcite  alguno  de  ellos 
para  reahzar  una  operacion  mercantil,  sin  acreditar  que  las  operaciones  proyectadas 
les  preparan  un  perjuicio  cierto  i  manifiesto. 

406.  El  socio  industrial  no  podra  emprender  negociacion  alguna  que  le  distraiga 
de  sus  atenciones  sociales,  so  pena  de  perder  las  ganancias  que  hubiere  adquirido 
hasta  el  momento  de  la  violacion. 

§  6.°    De  la  disolucion  i  liquidacion  de  la  sociedad  colectiva. 

407.*)  La  sociedad  colectiva  se  disuelve  por  los  modos  que  determina  el 
C6digo  Civil. 

408.  Disuelta  la  sociedad,  se  procedera  a  la  hquidacion  por  la  persona  que 
al  efecto  haya  sido  nombrada  en  la  escritura  social  o  en  la  de  disolucion. 

409.^)  Si  en  la  escritura  social  o  en  la  de  disolucion  se  hubiere  acordado  nombrar 
hquidador  sin  determinar  la  forma  del  nombramiento,  se  hara  este  por  unanimidad 
de  los  socios,  i  en  caso  de  desacuerdo,  por  el  juzgado  de  comercio. 


1)  Art.  2072  i  2075  C.  C.         2)  Art.  2132  C.  C. 

^)  Jiirispr.:  Lo  dispuesto  en  el  N.°  2  es  aplicable  al  socio  que,  sin  autorizacion,  estrae, 
para  dedicar  a  sus  negocios  particulares,  suinas  provenientes  de  las  utilidades  que  deberian 
coiresponderle  segun  los  balances.  C.  Suprema.  26  de  Octobre  de  1905.  N.°3,  A.  Ill,  p.  104,  R. 
de  D.  i  J. 

*)  Parrafo  7  del  Titulo  XXVIII  del  Libro  IV  del  C.  C. 

5)  Art.  2115  C.  C. 
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400.1)  An  administrator  who  is  appointed  by  a  special  clause  in  the  instrument 
of  partnership  can  execute  all  acts  and  contracts  to  which  his  mandate  extends, 
in  spite  of  the  objection  of  his  partners  who  are  excluded  from  the  administration, 
provided  that  he  acts  without  fraud. 

But  if  his  operations  produce  manifest  damage  to  the  common  estate,  the  major- 
ity of  the  partners  may  appoint  a  joint  administrator  or  apply  for  the  dissolution 
of  the  partnership. 

401.  The  power  of  administration  is  not  transferable  to  the  heirs  of  the  manager, 
even  when  it  has  been  stipulated  that  the  partnership  should  continue  between  the 
surviving  partners  and  the  heirs  of  the  deceased. 

402.2)  If  on  making  the  appointment  of  administrator  the  partners  have  not 
fixed  the  extent  of  the  powers  which  they  confer  upon  him,  the  delegate  shall  be 
considered  as  a  mere  agent,  and  shall  have  no  other  powers  than  those  which  are 
necessary  for  the  acts  and  contracts  enunciated  in  article  387. 

403.  Administrators  are  bound  to  keep  the  books  which  every  merchant  has  to 
keep  in  accordance  with  the  provisions  of  this  Code,  and  produce  them  to  any  of 
the  partners  who  require  it. 

§  5.     Prohibitions  to  which  partners  in  an  unlimited  -partnership  are  subject. 

404.^)  The  partners  are  specially  forbidden:  1.  To  %\ithdraw  from  the  common 
fund  a  greater  amount  than  that  which  is  assigned  for  their  private  expenses.  The 
mere  withdrawal  entitles  the  partners  of  the  one  who  has  done  so  to  oblige  him 
to  restore  it,  or  to  withdraw  an  amount  proportioned  to  the  interest  which  each  of 
them  has  in  the  social  estate ;  —  2.  To  apply  the  common  funds  to  their  private  bu- 
siness, and  to  use  the  firm  name  therein.  A  partner  who  has  violated  this  prohi- 
bition shall  bring  the  profits  into  the  common  estate,  and  he  alone  shall  bear  the 
losses  of  the  business  in  which  he  invested  the  abstracted  funds,  without  prejudice  to 
restoring  them  to  the  partnership  and  compensating  for  the  damage  which  the  latter 
has  suffered.  He  may  also  be  expelled  from  the  partnership  by  his  partners;  — 
3.  To  assign  his  interest  in  the  partnership  by  any  title  whatever,  and  to  appoint 
a  substitute  for  himself  in  the  discharge  of  his  functions  in  the  administration.  The 
assignment  or  substitution  without  previous  authorisation  of  all  the  partners  is 
void ;  —  4.  To  carry  on  for  his  own  account  the  branch  of  industry  in  which  the  part- 
nership operates,  and  without  the  consent  of  all  the  partners  to  effect  private  trans- 
actions of  any  kind  when  the  partnership  has  not  a  fixed  Une  of  trade.  Partners 
who  infringe  these  prohibitions  shall  be  bound  to  bring  the  profits  into  the  common 
fund  and  individually  to  bear  the  resulting  losses. 

405.  Partners  cannot  refuse  authority  for  effecting  a  mercantile  transaction 
which  is  applied  for  by  one  of  them,  without  proving  that  the  proposed  transac- 
tions will  cause  them  certain  and  manifest  damage. 

406.  An  industrial  partner  may  not  undertake  any  business  which  distracts 
him  from  his  social  attentions,  on  pain  of  losing  the  profits  which  he  has  acquired 
up  to  the  time  of  the  infringement. 

§  6.     Dissolution  and  liquidation  of  an  unlimited  partnership. 

407.*)  An  unlimited  partnership  is  dissolved  in  the  ways  determined  by  the 
avil  Code. 

408.  When  the  partnership  is  dissolved,  the  liquidation  shall  take  place  through 
the  person  who  has  been  appointed  for  that  purpose  in  the  partnership  instrument 
or  in  that  of  the  dissolution. 

409.5)  If  in  the  partnership  instrument  or  in  that  of  dissolution  it  has  been 
agreed  to  appoint  a  Uquidator  without  determining  the  form  of  the  appointment, 
this  shall  be  done  by  the  unanimous  vote  of  the  partners,  and  in  the  event  of  dis- 
agreement, by  the  commercial  court. 


1)  Art.  2072  and  2075  of  the  C.  C.         2)  Art.   2132  of  the  C.  C. 

3)  Jurisprudence:  The  provisions  of  No.  2  apply  to  a  partner  who  without  authorisation 
withdraws  sums  arising  from  the  profits  which  ought  to  belong  to  him  according  to  the  balance 
sheets,  in  order  to  devote  them  to  his  private  business.  Supreme  Court  of  Appeal.  26  October 
1905,  No.  3,  Year  III,  p.  104,  R.  de  D.  i  J. 

*)  Paragraph  7  of  Title  XXVIII  of  Book  IV  of  the  C.  C. 

6)  Art.  2115  of  the  C.  C. 
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El  nombramiento  puede  recaer  en  uno  de  los  socios  o  en  un  estrano. 
Solo  en  el  case  de  hallarse  todos  conformes,  podran  encargarse  los  socios  de 
hacer  la  liquidacion  colectivamente. 

410.1)  El  liquidador  es  un  verdadero  mandatario  de  la  sociedad,  i  como  tal, 
debera  conformarse  escrupulosamente  con  las  reglas  que  le  trazare  su  titulo  i  responder 
a  los  socios  de  los  perjuicios  que  les  resulten  de  sus  operaciones  dolosas  o  culpables. 

411.2)  No  estando  determinadas  las  facultades  del  liquidador,  no  podra  ejecutar 
otros  aetos  i  contratos  que  los  que  tiendan  directamente  al  cumplimiento  de  su 
encargo. 

En  consecuencia,  el  liquidador  no  podra  constituir  hipotecas,  prendas  o  anti- 
cresis,  ni  tomar  dinero  a  prestamo,  ni  comprar  mercaderias  para  revender,  ni  endosar 
efectos  de  comercio,  ni  celebrar  transacciones  sobre  los  derechos  sociales,  ni  sujetarlos 
a  compromiso. 

412.  Las  reglas  consignadas  en  los  dos  primeros  incisos  del  articulo  399  son 
aplicables  al  caso  en  que  liaya  dos  o  mas  liquidadores  conjuntos. 

Las  discordias  que  ocurrieren  entre  ellos  seran  sometidas  a  la  resolucion  de 
los  socios,  i  por  ausencia  u  otro  impedimento  de  la  mayoria  de  estos,  a  la  del  juzgado 
de  comercio. 

413.  Aparte  de  los  deberes  que  su  titulo  imponga  al  liquidador,  estara  obligado : 
1.°  A  formar  inventario,  al  tomar  posesion  de  su  cargo,  de  todas  las  existencias 
i  deudas  de  cualquiera  naturaleza  que  scan,  de  los  libros,  correspondencia  i  papeles 
de  la  sociedad ;  —  2.  °  A  continuar  i  concluir  las  operaciones  pendientes  al  tiempo 
de  la  disolucion;  —  3.°  A  exijir  la  cuenta  de  su  administracion  a  los  jerentes  o 
cualquiera  otro  que  haya  manejado  intereses  de  la  sociedad;  —  4.°  A  liquidar  i 
cancelar  las  cuentas  de  la  sociedad  con  terceros  i  con  cada  uno  de  los  socios;  — 
5.  °  A  cobrar  los  creditos  activos,  percibir  su  importe  i  otorgar  los  correspondientes 
f iniquitos ;  —  6.  °  A  vender  las  mercaderias  i  los  muebles  e  inmuebles  de  la  sociedad, 
aun  cuando  haya  algun  menor  entre  los  socios,  con  tal  que  no  scan  destinados  por 
estos  a  ser  divididos  en  especie;  —  7.°  A  presentar  estados  de  la  liquidacion 
cuando  los  socios  lo  exijan;  —  8.'^  A  rendir  al  fin  de  la  liquidacion  una  cuenta 
jeneral  de  su  administracion. 

Si  el  liquidador  fuere  el  mismo  jerente  de  la  sociedad  estinguida,  debera 
presentar  en  esa  epoca  la  cuenta  de  su  jestion. 

414.3)  Las  cuestiones  a  que  diere  lugar  la  presentacion  de  la  cuenta  del  socio 
jerente  o  del  liquidador  se  someteran  precisamente  a  compromiso. 

415.  Si  en  la  escritura  social  se  hubiere  omitido  hacer  la  designacion  que 
indica  el  mimero  10.°  del  articuJo  352,  se  entendera  que  las  cuestiones  que  se  susciten 
entre  los  socios,  ya  sea  durante  la  sociedad  o  al  tiempo  de  la  disolucion,  seran 
sometidas  a  compromiso. 

416.  Los  liquidadores  representan  en  juicio  activa  i  pasivamente  a  los  asociados. 

417.  Los  hquidadores  nombrados  en  el  contrato  social  podran  renunciar  o  ser 
removidos  por  las  causas  i  en  la  forma  que  senala  el  articulo  2072  del  Codigo  Civil. 

El  que  fuere  nombrado  en  otra  forma  podra  renunciar  o  ser  removido  segun 
las  reglas  jenerales  del  mandato. 

418.  Haciendo  por  si  mismos  la  Uquidacion,  los  socios  se  ajustaran  a  las  reglas 
precedentes,  i  en  sus  dehberaciones  observaran  lo  dispuesto  en  los  articulos  387 
i  siguientes  hasta  el  391  inclusive. 

§  7.°    De  la  prescripcion  de  las  acciones  procedentes  de  la  sociedad  coleciiva. 

419.  Todas  las  acciones  contra  los  socios  no  liquidadores,  sus  herederos  o  causa- 
habientes  prescriben  en  cinco  anos  contados  desde  el  dia  en  que  se  disuelva  la  socie- 
dad, siempre  que  la  escritura  social  haya  fijado  su  duracion  o  la  escritura  de  diso- 
lucion haya  sido  inscrita,  fijada  i  pubhcada  conforme  a  los  articulos  350,  354  i  355. 

Si  el  credito  fuere  condicional,  la  prescripcion  correra  desde  el  advenimiento 
de  la  condicion. 


1)  Art.  2131  C.  C. 

2)  Art.  2132  C.  C. 

3)  Titulo  IX  del  Libro  III  del  C.  de  P.  C. 
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The  appointment  may  fall  on  one  of  the  partners  or  on  a  stranger. 
Only  in  the  event  of  all  being  agreeable,  may  the  partners  collectively  be  en- 
trusted witli  effecting  tlie  liquidation. 

410.1)  A  liquidator  is  a  real  agent  of  the  partnership,  and  as  such  must  scrupul- 
ously conform  to  the  rules  outhned  in  the  instrument  of  his  appointment  and  answer 
to  the  partners  for  the  damage  which  results  to  them  from  his  fraudulent  or  cul- 
pable transactions. 

411.2)  Xf  the  powers  of  the  hquidator  are  not  defined,  he  cannot  do  acts  or 
make  contracts  other  than  those  which  directly  tend  to  the  fulfilment  of  his  charge. 

Consequently,  a  liquidator  cannot  constitute  mortgages,  pledges  or  an  anti- 
cresis,  nor  borrow  money,  nor  buy  goods  in  order  to  resell  them,  nor  indorse  commer- 
cial securities,  nor  make  compromises  concerning  partnership  rights,  nor  subject  them 
to  arbitration. 

412.  The  rules  set  out  in  the  two  first  paragraphs  of  article  399  apply  to  the 
case  in  which  there  are  two  or  more  joint  liquidators. 

Differences  which  occur  between  them  shaU  be  submitted  to  the  decision  of  the 
partners,  and  in  case  of  absence  or  other  hindrance  of  the  majority  thereof,  to 
that  of  the  commercial  court. 

413.  Apart  from  the  duties  which  his  office  imposes  on  the  liquidator,  he  shall 
be  obUged:  1.  To  draw  up  an  inventory,  to  take  possession  of  his  charge,  of  all  the 
assets  and  debts  of  whatever  nature  they  may  be,  of  the  books,  correspondence  and 
papers  of  the  partnership;  —  2.  To  continue  and  conclude  the  transactions  which 
are  pending  at  the  time  of  the  dissolution ;  —  3.  To  demand  an  account  of  their  ad- 
ministration from  the  managers  and  any  other  person  who  has  handled  the  interests 
of  the  partnership;  —  4.  To  settle  and  cancel  the  accounts  of  the  partnership  with 
third  persons  and  with  each  of  the  partners;  —  5.  To  recover  the  due  credits,  receive 
the  amount  thereof  and  give  the  eorrespondmg  receipts;  —  6.  To  sell  the  goods 
and  movables  and  immovables  of  the  partnership,  even  when  there  is  a  minor  among 
the  partners,  provided  that  they  are  not  intended  by  the  latter  to  be  divided  in  specie ; 
—  7.  To  present  statements  of  the  hquidation  when  the  partners  so  require;  — 
8.  At  the  end  of  the  hquidation  to  render  a  general  account  of  his  administration. 

If  the  hquidator  is  the  same  as  the  manager  of  the  extinct  partnership,  he 
must  present  the  account  of  his  managership  within  this  time. 

414.*)  Questions  to  which  the  presentation  of  the  account  of  the  managing 
partner  or  of  the  hquidator  gives  rise  shall  be  compulsorily  submitted  to  arbitration. 

415.  If  the  instrument  of  partnership  omits  the  statement  indicated  by  numberlO 
of  article  352,  it  shall  be  understood  that  questions  which  arise  between  the  part- 
ners, whether  during  the  partnership  or  at  the  time  of  its  dissolution,  shall  be  sub- 
mitted to  arbitration. 

416.  Liquidators  represent  the  partners  in  legal  proceedings  whether  as  plain- 
tiffs or  defendants. 

417.  Liquidators  appointed  by  the  instrument  of  partnership  may  resign  or 
be  removed  for  the  causes  and  in  the  manner  stated  in  article  2972  of  the  Civil  Code. 

A  hquidator  who  is  appointed  in  any  other  way  may  resign  or  be  removed 
according  to  the  general  rules  of  agency. 

418.  When  the  partners  effect  the  liquidation  in  person,  they  shall  abide  by 
the  foregoing  rules,  and  in  their  decisions  observe  the  provisions  of  387  and  the 
following  articles,  including  391. 

§  7.     Prescription  of  actions  arising  from  an  unlimited  partnership. 

419.  All  actions  against  partners  who  are  not  liquidators,  their  heirs  and  re- 
presentatives, are  prescribed  in  five  years  reckoned  from  the  day  on  which  the  part- 
nership is  dissolved,  provided  that  the  instrument  of  partnership  has  fixed  its  dura- 
tion or  the  instrument  of  dissolution  has  been  inscribed,  posted  and  pubhshed  in 
accordance  with  articles  350,  354  and  355. 

If  the  obligation  is  conditional,  prescription  shall  run  from  the  fulfilment  of 
the  condition. 


1)  Art.   2131  of  the  C.  C. 

^)  Art.   2132   of    the  C.   C.    Anticresie   is  an  arrangement  whereby   a   debtor   cedes  the 
produce  of  his  farm  to  a  creditor  until  the  debt  is  paid  thereout.  (Translator). 
3)  Title  IX  of  Book  III  of  the  C.  of  C.  P. 
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420.1)  La  prescripcion  corre  contra  los  menores  i  personas  juridicas  que  gocen 
de  los  derechos  de  tales,  aunque  los  creditos  sean  iliquidos,  i  no  se  interrumpe  sino 
por  las  jestiones  judiciales  que  dentro  de  los  cinco  anos  hagan  los  acreedores  contra 
los  socios  no  liquidadores. 

421.  Pasados  los  cinco  anos,  los  socios  no  liquidadores  no  seran  obUgados 
a  declarar  judicialmente  acerca  de  la  subsistencia  de  las  deudas  sociales. 

422.  La  prescripcion  no  tiene  lugar  cuando  los  socios  verifican  por  si  mismos 
la  liquidacion  o  la  sociedad  se  encuentra  en  quiebra. 

423.  Las  acciones  de  los  acreedores  contra  el  socio  o  socios  liquidadores,  con- 
siderados  en  esta  ultima  cualidad,  i  las  que  tienen  los  socios  entre  si  prescriben  por 
el  trascurso  de  los  plazos  que  senala  el  Codigo  Civil. 

§  8.°    De  las  sociedades  anonimas. 

424.2)  La,  sociedad  anonima  es  una  persona  juridica  formada  por  la  reunion 
de  un  fondo  comun,  suministrado  por  accionistas  responsables  solo  hasta  el  monto 
de  sus  respectivos  aportes,  administrada  por  mandatarios  revocables  i  conocida 
por  la  designacion  del  objeto  de  la  empresa. 

425.  Las  disposiciones  de  los  articulos  350,  353,  356,  358,  359,  360,  361,  363, 
414  i  415,  son  aplicables  a  la  sociedad  anonima  en  cuanto  sean  compatibles  con  la 
naturaleza  de  este  contrato. 

426.^)  La  escritura  de  sociedad  debe  espresar:  1.°  El  nombre,  apellido,  pro- 
fesion  i  domicilio  de  los  socios  fundadores;  —  2.°  El  domicilio  de  la  sociedad; 
—  3.°  La  empresa  o  negocio  que  la  sociedad  se  propone  i  el  objeto  de  que  toma 
su  denominacion,  haciendo  de  ambos  una  enunciacion  clara  i  completa;  —  4.°  El 
capital  de  la  compania,  el  niimero  i  cuota  de  las  acciones  en  que  es  dividido,  i 
la  forma  i  plazos  en  que  los  socios  deben  consignar  su  importe  en  la  caja  social; 
5.°  La  epoca  fija  en  que  deben  formarse  el  inventario  i  balance  i  acordarse  los 
dividendos;  —  6.°  La  duracion  de  la  compania;  —  1°  El  modo  de  la  administra- 
cion,  las  atribuciones  de  los  administradores  i  las  facultades  que  se  reserve  la 
asamblea  jeneral  de  accionistas;  —  8.°  La  cuota  de  los  beneficios  que  debe  quedar 
en  las  areas  de  la  compania  para  formar  un  fondo  de  reserva;  —  9.°  El  deficit 
del  capital  que  debe  causar  la  disolucion  de  la  sociedad;  —  10.°  La  forma  en 
que  deben  hacerse  la  liquidacion  i  division  de  los  haberes  sociales,  Uegado  el  caso  de 
la  disolucion;  —  11.°  Las  enunciaciones  que  contienen  los  numeros  10.°  i  12.°  del 
articulo  352. 

427.  Las  sociedades  anonimas  existen  en  virtud  de  un  decreto  del  Presidente 
de  la  Republica  que  las  autorice. 

Esta  autorizacion  es  iguahnente  necesaria  para  modificar  sus  estatutos,  para 
prorrogar  las  sociedades  que  se  constituyen  por  tiempo  determinado,  i  para  disol- 
verlas  antes  del  termino  estipulado  o  fuera  de  los  casos  previstos  por  la  lei. 

428.  No  se  dara  curso  a  ninguna  solicitud  para  la  formacion  de  ima  compania, 
si  no  fuere  firmada  por  un  mimero  de  suscriptores  que  llene  la  tercera  parte  al  menos 
de  las  acciones  en  que  se  divida  el  capital,  i  acompafiada  de  un  testimonio  fehaciente 
de  la  escritura  i  estatutos  sociales  aprobados  en  junta  jeneral  de  suscriptores. 

429.  Se  prohibe  autorizar  la  fundacion  de  sociedades  anonimas  contrarias 
al  orden  publico,  a  las  leyes  o  a  las  buenas  costumbres. 

430.  Asimismo  se  prohibe  la  autorizacion  cuando  del  examen  de  la  escritura 
social  aparezca  que  el  capital  creado  no  es  efectivo,  o  que  no  esta  suficientemente 
asegurada  su  realizacion,  o  que  no  es  proporcionado  a  la  magnitud  de  la  empresa, 
o  que  el  rejimen  de  la  sociedad  no  ofrece  a  los  accionistas  garantias  de  buena  adminis- 
tracion,  los  medios  de  vijilar  las  operaciones  de  los  jerentes  i  el  derecho  de  conocer 
el  empleo  de  los  fondos  sociales. 

431.  No  sera  autorizado  el  establecimiento  de  una  sociedad  anonima  por 
tiempo  indefinido,  salvo  que  la  empresa  que  se  proponga  tenga  por  su  naturaleza 
limites  fijos  i  conocidos. 


1)  Art.  2518  i  2520  C.  C. 

2)  Art.  2061,  inc.  final  i  2064  C.  C 

3)  Art.  2065  C.  C. 
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420.1)  Prescription  runs  against  minors  and  juristic  persons  who  enjoy  rights 
as  such,  although  the  claims  are  not  hquidated,  and  it  is  not  interrupted  except 
by  judicial  proceedings  brought  by  the  creditors  against  the  partners  who  are  not 
liquidators  within  the  five  years. 

421.  After  the  expiration  of  five  years,  the  partners  who  are  not  Uquidators 
shall  not  be  obliged  to  make  judicial  declarations  concernmg  the  subsistence  of  the 
partnership  debts. 

422.  Prescription  does  not  take  place  when  the  partners  effect  tlie  Uquidation 
in  person  or  the  partnership  becomes  bankrupt. 

423.  Actions  by  the  creditors  against  the  liquidator  partner  or  partners  in  their 
character  of  liquidators,  and  those  of  the  partners  inter  se,  are  prescribed  by  the 
expiration  of  tlie  times  stated  in  the  Civil  Code. 

§  8.     Limited  {joint  stock)  companies. 

424.2)  A  hmited  company  is  a  legal  entity  formed  by  the  combination  of  a 
common  fund,  supphed  by  shareholders  who  are  liable  only  up  to  the  amount  of  their 
respective  contributions,  administered  by  removable  agents  and  known  by  the  defini- 
tion of  the  object  of  the  undertaking. 

425.  The  provisions  of  articles  350,  353,  356,  358,  359,  360,  361,  363,  414  and 
415  apply  to  limited  companies  in  so  far  as  they  are  compatible  with  the  nature 
of  the  contract. 

426.^)  The  memorandum  of  association  must  state:  1.  The  names,  surnames, 
professions  and  addresses  of  the  members  who  are  founders;  —  2.  The  address  of 
the  company;  —  3.  The  undertaking  or  busmess  which  the  company  proposes  and 
the  object  from  which  it  takes  its  name,  making  a  clear  and  complete  enunciation  of 
both ;  —  4.  The  capital  of  the  company,  the  number  and  nominal  value  of  the  shares 
into  which  it  is  divided,  and  the  manner  in  and  times  at  which  the  members  are  to 
pay  the  amount  thereof  into  the  social  coffers ;  —  5.  The  fixed  time  at  which  the  in- 
ventory and  balance  sheet  are  to  be  formed  and  the  dividends  voted;  —  6.  The 
duration  of  the  company;  —  7.  The  mode  of  administration,  the  powers  of  the  ad- 
ministrators and  the  powers  which  are  reserved  to  the  general  meeting  of  share- 
holders ;  —  8.  The  proportion  of  the  profits  which  is  to  remain  in  the  coffers  of  the 
company  in  order  to  form  a  reserve  fund ;  —  9.  The  deficit  of  the  capital  which  is 
to  cause  the  dissolution  of  the  company;  —  10.  The  way  in  which  the  Uquidation 
and  the  division  of  the  social  property  in  the  event  of  dissolution  have  to  be  effected ; 
■ — ^11.  The  statements  contained  in  numbers  10  and  12  of  article  352. 

427.  Limited  companies  exist  by  virtue  of  the  decree  of  the  President  of  the 
Republic  which  authorises  them. 

This  authorisation  is  also  necessary  for  altering  their  constitution,  for  extending 
the  companies  which  are  formed  for  a  certain  time,  and  for  dissolving  them  before 
the  agreed  time  or  apart  from  the  cases  provided  by  the  law. 

428.  No  application  for  the  formation  of  a  company  shall  be  allowed  to  proceed, 
unless  it  is  signed  by  a  number  of  subscribers  which  at  least  corresponds  to  the 
third  part  of  the  shares  into  which  the  capital  is  divided,  and  is  accompanied  by  an 
authoritative  certified  copy  of  the  memorandum  and  articles  of  association  passed 
by  a  general  meeting  of  subscribers. 

429.  The  foundation  of  Hmited  companies  contrary  to  public  order,  to  the  law 
or  to  good  custom  is  forbidden  to  be  authorised. 

430.  Authorisation  is  likewise  forbidden  when  it  appears  from  the  examina- 
tion of  the  memorandum  that  the  capital  created  is  not  in  cash,  or  that  the  reali- 
sation thereof  is  not  sufficiently  assured,  or  that  it  is  out  of  proportion  to  the 
magnitude  of  the  undertaking,  or  that  the  regimen  of  the  company  does  not  offer 
to  the  shareholders  guarantees  of  good  administration,  means  of  watching  the  ope- 
rations of  the  managers  and  the  right  of  being  acquainted  with  the  employment 
of  the  social  funds. 

431.  The  establishment  of  a  limited  company  for  an  indefinite  time  shall  not 
be  authorised,  unless  the  undertaking  which  it  proposes  has  fixed  and  known  limits 
by  the  nature  thereof. 


1)  Art.  2518  and   2520  of  the  C.  C. 

2)  Art.  2061,  final  paragraph,  and  2064  of  the  C.  C. 

3)  Art.  2065  of  the  C.  C. 
B 
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432.  En  las  companias  de  seguros  de  objetos  particulares  la  autorizacion 
fijard.  el  maximum  del  valor  de  cada  poliza,  si  no  estuviere  determinado  en  la  escri- 
tura,  teniendo  en  consideracion  el  capital  social  i  la  naturaleza  i  estension  de  los  riesgos, 

433.  La  autorizacion  contendra  siempre  la  condicion  de  hacer  efectiva,  dentro 
del  plazo  que  ella  senale,  la  cuota  del  fondo  social  que  el  Presidente  de  la  Repiiblica 
juzgue  necesaria  para  que  la  sociedad  comience  sus  operaciones  i  pueda  colocar 
las  acciones  con  que  haya  de  completarse  el  capital  social. 

Contendra  tambien  la  fijacion  de  la  cuota  de  los  beneficios  sociales  que  deba 
destinarse  para  la  formacion  del  fondo  de  reserva,  toda  vez  que  no  haya  sido  hecha 
en  los  estatutos  o  que  la  cuota  designada  sea  insuficiente  a  juicio  del  Presidente 
de  la  Repiiblica. 

El  valor  de  las  acciones  de  industria  i  privilejio  no  se  tomara  en  cuenta  para 
determinar  la  cuota  de  que  habla  el  inciso  primero  de  este  arttaiculo. 

434.  Justificado  que  existe  en  la  caja  social  la  cuota  a  que  se  refiere  el  inciso 
primero  del  articulo  anterior,  el  Presidente  de  la  Repiiblica  espedira  un  decreto 
en  que  declarara  que  la  compania  se  halla  legalmente  instalada  i  senalara  el  plazo 
en  que  deba  principiar  sus  funciones. 

435.  Vencidos  los  plazos  indicados  en  los  articulos  precedentes  sin  haberse 
realizado  la  cuota  mencionada,  o  sin  haberse  completado  la  suscripcion  del  capital 
social,  o  sin  haberse  principiado  las  operaciones  de  la  sociedad,  la  autorizacion 
quedara  sin  efecto,  a  menos  que  en  el  primer  caso  el  Presidente  de  la  Republica 
disminuya  la  cuota,  o  que  en  el  segundo  permita  a  la  sociedad  reducir  el  capital 
fijado,  o  que  en  el  tercero  le  conceda  una  prorroga. 

436.1)  El  Presidente  de  la  Repiibhca  podra  nombrar  un  comisario  que  vijile 
las  operaciones  de  los  administradores  i  le  de  cuenta  de  la  inejecucion  o  infraccion 
de  los  estatutos. 

El  Presidente  de  la  Repiiblica  designara  la  remuneracion  del  comisario,  la 
cual  sera  pagada  por  la  sociedad. 

437.  La  autorizacion  puede  ser  revocada  por  inobservancia  o  violacion  de  los 
estatutos. 

Los  accionistas  i  terceros,  en  tal  caso,  podran  demandar  a  los  administradores 
indemnizacion  de  los  perjuicios  que  les  hubieren  causado. 

438.  El  decreto  revocatorio  sera  fijado  i  pubhcado  en  la  forma  prevenida 
en  el  articulo  355. 

Los  administradores  que  omitieren  la  fijacion  i  pubhcacion  pagaran  la  multa 
de  mil  pesos. 

439.  El  decreto  en  que  se  niegue  la  autorizacion  de  una  sociedad  anonima 
sera  motivado. 

440.2)  Dentro  de  los  treinta  dias  siguientes  a  la  fecha  en  que  se  espida  la  autori- 
zacion, el  decreto  que  la  concede  i  la  escritura  i  estatutos  sociales  seran  inscritos  en 
el  rejistro  de  comercio  correspondiente  al  domiciho  de  la  sociedad,  i  fijados  i  pubb- 
cados  integramente  en  los  lugares,  en  la  forma  i  por  el  tiempo  que  designa  el  articulo 
355.  Los  espresados  decreto,  escritura  i  estatutos  seran  tambien  pubhcados  en  el 
periodico  oficial  i  Bole  tin  de  las  Leyes. 

Las  escrituras  en  que  se  reformen  o  modifiquen  el  contrato  i  estatutos,  o  se 
acuerde  la  continuacion  de  la  sociedad  despues  de  espirado  el  plazo  estipulado, 
i  el  decreto  que  las  apruebe,  seran  tambien  inscritos,  publicados  i  fijados  en  los 
t6rminos  prevenidos. 

Quedan  asimismo  sujetas  a  las  formalidades  de  la  inscripcion,  fijacion  i  publica- 
cion  las  escrituras  de  disolucion  anticipada  de  la  sociedad. 


i)  Lei  de  13  de  Setiembre  de  1887  Art.  unico:  Sustittiyese  el  inciso  2  del  articulo  436 
del  Codigo  de  Comercio,  por  el  siguiente: 

»Este  nombramiento  se  hard  en  cada  caso  que  se  considere  necesario  i  recaera  en  algun 
inspector  de  oficinas  fiscales,  los  cutdes  no  tendrdn  por  este  motive  derecho  a  sobresueldo. » 

2)  Lei  de  31  de  Enero  de  1898.  Art.  2.  ReemplAzase  la  frase:  »Los  espresados  decretos, 
escrituras  i  estatutos  seran  tambien  publicados  en  el  periodico  oficial  i  Boletin  de  Leyes «  del 
articulo  440  del  Codigo  de  Comercio  por  la  siguiente: 

»Los  espresados  decretos,  secrituras  i  estatutos  seran  tambien  publicados  en  el  Diario 
Oficial,  i  solo  el  decreto  que  concede  la  autorizacion  lo  serd  en  el  Boletin  de  las  Leyess. 
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432.  In  the  case  of  insurance  companies  with  determined  objects,  the  authori- 
sation shall  fix  the  maximum  of  the  amount  of  each  poUcy,  if  it  is  not  fixed  by  the 
memorandum,  on  taking  into  consideration  the  social  capital  and  the  nature  and 
extent  of  the  risks. 

433.  An  authorisation  shall  always  contain  t)ie  condition  of  paying  up,  within 
the  time  that  it  states,  the  proportion  of  the  capital  which  the  President  of  the 
Republic  deems  necessary  for  the  company  to  commence  its  operations  and  may 
provide  for  the  shares  with  which  the  capital  is  to  be  completed. 

It  shall  likewise  contain  and  fix  the  proportion  of  the  social  profits  which  must 
be  devoted  to  the  formation  of  the  reserve  fund,  whenever  this  has  not  been  done 
by  the  constitution,  or  the  named  proportion  is  insufficient  in  the  opinion  of  the 
President  of  the  Republic. 

The  amount  of  the  industrial  and  preference  shares  shall  not  be  taken  into 
account  for  the  purpose  of  determining  the  proportion  spoken  of  by  the  first  para- 
graph of  this  article. 

434.  When  it  is  proved  that  the  proportion  referred  to  in  the  first  paragraph 
of  the  preceding  article  exists  in  the  social  coffers,  the  President  of  the  RepubUc 
shall  issue  a  decree  wherein  he  declares  that  the  company  is  lawfully  installed  and 
shall  state  the  time  within  which  it  must  begm  its  functions. 

435.  Wlien  the  times  indicated  by  the  preceding  articles  have  expired  without 
the  said  proportion  having  been  paid  up,  or  without  the  subscription  to  the 
capital  having  been  completed,  or  without  the  operations  of  the  company  having 
begun,  the  authorisation  shall  be  void,  unless  in  the  first  event  the  President  of  the 
Republic  lowers  the  proportion,  or  in  the  second  permits  the  company  to  reduce 
the  fixed  capital,  or  in  the  third  grants  an  extension. 

436.1)  xiie  President  of  the  Republic  may  appoint  an  inspector  to  watch  the 
operations  of  the  administrators  and  to  report  to  him  the  non-observance  or  infringe- 
ment of  the  statutes  (articles). 

The  President  of  the  Republic  shall  name  the  remuneration  of  the  inspector, 
which  shall  be  paid  by  the  company. 

437.  The  authorisation  may  be  revoked  for  non-observance  or  violation  of  the 
statutes  (articles). 

In  that  case  the  shareholders  and  third  persons  may  sue  the  administrators 
for  compensation  for  the  damage  which  they  have  caused  them. 

438.  The  decree  of  revocation  shall  be  posted  and  published  as  provided  by 
article  355. 

Administrators  who  omit  the  posting  and  publication  shall  pay  a  fine  of  one 
thousand  pesos. 

439.  The  decree  refusing  the  authorisation  of  a  Umited  company  shall  state 
the  grounds  thereof. 

440.2)  Within  the  thirty  days  following  the  date  on  which  the  authorisation 
si  issued,  the  decree  which  grants  it  and  the  memorandum  and  articles  of  the 
company  shall  be  inscribed  in  the  register  of  commerce  corresponding  to  the  address 
of  the  company,  and  posted  and  pubUshed  in  full  in  the  places,  in  the  manner  and 
for  the  time  defined  by  article  355.  The  said  decree,  memorandum  and  articles  shall 
also  be  pubhshed  in  the  official  newspaper  and  the  Boletin  de  las  Leyes. 

Documents  amending  or  altering  the  contract  and  articles,  or  in  which  it  is 
agreed  to  continue  the  company  after  the  time  agreed  has  expired,  and  the  decree 
approving  the  same,  shall  also  be  inscribed,  pubUshed  and  posted  according  to  the 
provisions  aforesaid. 

The  instruments  of  premature  dissolution  of  the  company  shall  Ukewise  be 
subject  to  the  formalities  of  inscription,  posting  and  pubUcation. 


1)  The  Law  of  13  September  1887,  replaces  the  second  paragraph  of  article  436  of  the 
C.  of  Commerce  by  the  following: 

"This  appointment  shall  be  made  in  each  ease  in  which  it  is  considered  necessary  and 
shall  fall  on  an  inspector  of  the  fiscal  offices,  who  shall  not  on  this  ground  be  entitled  to  extra 
pay." 

2)  Law  of  31  January  1898.  Art.  2  replaces  the  phrase:  "The  said  decree,  memorandum 
and  articles  shall  also  be  published  in  the  official  newspaper  and  the  Boletin  de  laa  Leyes"  in 
article  440  of  the  Code  of  Commerce,  by  the  following: 

"The  said  decrees,  memoranda  and  articles  shall  also  be  published  in  the  Diario  Oficial, 
and  only  the  decree  granting  the  authorisation  shall  be  published  in  the  Boletin  de  las  Leyes". 
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441.^)  La  omision  de  la  escritura  social  o  la  de  cualquiera  de  las  solemnidades 
establecidas  en  lo8  articulos  427  i  440,  produce  nulidad. 

Los  accionistas  que  directa  o  indirectamente  tomaren  parte  en  la  administracion 
de  la  sociedad  que  no  hubiere  cumplido  esas  solemnidades,  seran  conaiderados 
socios  colectivos,  i  como  tales  responderan  solidariamente  de  las  obligaciones  con- 
traidas  a  favor  de  terceros. 

442.  El  capital  social  sera  fijado  de  una  manera  precisa  e  invariable,  i  no 
podra  ser  disminuido  durante  la  sociedad. 

443.  En  defecto  de  estipulacion,  todo  aporte  que  no  consista  en  dinero  sera 
estimado  por  peritos,  i  la  estimacion  sera  aprobada  por  la  junta  jeneral  de  ac- 
cionistas. 

444.2)  Cuando  un  accionista  no  pagare  en  las  epocas  convenidas  su  cuota  o  alguna 
fraccion  de  ella,  la  sociedad  podra  vender  por  conducto  de  un  corredor  de  numero, 
de  cuenta  i  riesgo  del  socio  moroso,  las  acciones  que  le  correspondan ;  o  apropiarse 
las  cantidades  que  este  hubiere  entregado,  retirandole  el  titulo  que  tenga ;  o  emplear 
cualquier  otro  arbitrio  de  indemnizacion  que  acordaren  los  estatutos. 

445.  El  fondo  social  se  dividira  en  acciones,  i  cada  una  de  6stas  podra  sub- 
dividirse  en  cupones  de  un  valor  igual. 

446.  Dividido  el  fondo  social  en  acciones  de  capital  i  acciones  de  industria, 
se  formaran  dos  series,  i  cada  accion  enunciara  la  serie  a  que  pertenezca  i  el  numero 
que  en  ella  le  corresponda. 

Las  acciones  de  industria  permaneceran  depositadas  en  la  caja  social  hasta 
que  el  socio  industrial  haya  cumplido  su  empeno. 

447.  Las  acciones  de  industria  solo  confieren  derecho  a  una  parte  proporcional 
en  los  beneficios  de  la  sociedad. 

Se  presume  que  los  socios  industriales  tienen  tambien  derecho  al  fondo  social 
en  todos  los  casos  en  que  no  se  haya  verif icado  la  clasificacion  de  acciones  de  capital 
i  acciones  de  industria. 

448.  Los  que  quisieren  incorporarse  a  una  sociedad  establecida  deberan  otorgar 
una  escritura  en  que  acepten  en  todas  sus  partes  el  contrato  social. 

449.  Interin  no  sea  cubierto  el  valor  de  las  acciones,  los  titulos  que  justifiquen 
el  interes  de  los  suscriptores  no  importaran  sino  una  mera  promesa  de  accion. 

450.  Las  promesas  de  accion  son  trasferibles  aun  antes  de  obtenerse  la  autoriza- 
cion  de  la  sociedad. 

El  otorgamiento  de  la  autorizacion  no  es  una  condicion  suspensiva  o  resolutoria 
de  la  cesion. 

451.  Las  acciones  definitivas  pueden  ser  nominales  o  al  portador. 

Las  primeras  son  trasferibles  por  inscripcion  o  por  endoso  sin  garantia,  i  las 
segundas  por  la  mera  tradicion  del  titulo. 

452.  La  trasferencia  de  una  accion  o  de  una  promesa  de  accion,  hayanse  heclio 
o  no  pagos  a  cuenta  de  ella,  no  estingue  las  obUgaciones  del  cedente  a  favor  de  la 
sociedad. 

453.  Las  acciones  o  promesas  de  accion  de  los  socios  son  embargables;  pero 
el  embargo  no  producira  otro  efecto  que  la  adjudicacion  o  venta  de  las  acciones 
o  promesas  de  accion  embargadas. 

454.  En  los  casos  de  estravio,  hurto  o  robo  de  una  accion  al  portador,  se  espedira 
al  propietario  de  ella  un  nuevo  titulo,  previo  el  otorgamiento  de  una  fianza  a  satis- 
faccion  de  los  administradores. 

455.  Los  accionistas  no  son  responsables  sino  hasta  el  monto  de  sus  acciones, 
ni  estan  obligados  a  devolver  a  la  caja  social  las  cantidades  que  hubieren  percibido 
a  titulo  de  beneficios. 

456.  Los  accionistas  son  directa  i  esclusivamente  responsables  a  la  sociedad 
de  la  entrega  del  valor  de  sus  acciones. 

Los  terceros  solo  podran  reclamarla  en  virtud  de  una  cesion  en  forma  i  a  cargo 
de  sufrir  el  efecto  de  todas  las  escepciones  que  el  accionista  tenga  contra  la  sociedad. 


1)  Art.  1681  i  1682  C.  C. 

2)  Jurispr.:  Puede  pedirse  la  rectificacion  del  titulo,  mas  no  que  se  declare  el  derecho 
de  la  sociedad  para  apropiarse  las  acciones  del  deudor,  cancelandole  su  titulo.  C.  de  Iquique. 
G.  de  los  T.    A.  1897,  S.  4452,  p.  239,  T.  II. 
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441.1)  The  omission  of  the  instrument  of  association  or  of  any  of  the  formaUties 
enacted  by  articles  427  and  440  produces  nullity. 

Shareholders  who  directly  or  indirectly  take  part  in  the  administration  of  a 
company  which  has  not  fulfilled  those  formalities,  shall  be  considered  unhmited 
partners,  and  as  such  shall  be  jointly  and  severally  Uable  for  the  obligations  con- 
tracted in  favour  of  third  persons. 

442.  The  capital  shall  be  fixed  in  a  precise  and  unchangeable  manner,  and 
cannot  be  reduced  during  the  continuance  of  the  company. 

443.  In  default  of  agreement,  every  contribution  which  does  not  consist  of 
money  shall  be  valued  by  experts,  and  the  valuation  shall  be  approved  by  a  general 
meeting  of  shareholders. 

444.2)  When  a  shareholder  fails  to  pay  his  proportion  or  some  part  thereof 
in  the  times  agreed,  the  company  may  sell  his  shares  through  an  authorised  broker 
on  account  and  at  the  risk  of  the  dilatory  member;  or  appropriate  the  sums  which 
he  has  paid  and  forfeit  his  certificate ;  or  may  employ  any  other  means  of  compen- 
sation given  by  the  constitution. 

445.  Tlie  capital  shall  be  divided  into  shares,  and  each  of  them  may  be 
divided  into  coupons  of  an  equal  value. 

446.  If  the  social  fund  is  divided  into  shares  representing  capital  and  shares 
representing  industry,  two  series  shall  be  formed,  and  each  share  shall  state  the 
series  to  which  it  belongs  and  the  number  which  it  has  therein. 

The  industrial  shares  shall  remain  dej)osited  in  the  company's  coffers  until 
the  industrial  member  has  fulfilled  his  undertaking. 

447.  The  industrial  shares  only  confer  a  right  to  a  proportional  part  in  the  profits 
of  the  company. 

It  is  presumed  that  the  industrial  members  are  also  entitled  to  the  social  fund 
in  all  cases  in  which  the  classification  of  capital  and  industrial  shares  lias  not  been 
made. 

448.  Persons  who  desire  to  become  members  of  an  estabhshed  company  must 
execute  a  document  whereby  they  accept  the  contract  of  association  m  all  its  parts. 

449.  As  long  as  the  value  of  the  shares  is  not  paid  up,  the  certificates  which 
prove  the  interest  of  the  subscribers  shall  only  involve  a  simple  promise  of  shares. 

450.^)  Share  promises  are  transferable  even  before  the  authorisation  of  the 
company  is  obtained. 

The  grant  of  the  authorisation  is  not  a  condition  either  precedent  or  subsequent 
of  the  transfer. 

451.  Actual  shares  may  be  either  nominative  or  to  bearer. 

The  former  are  transferable  by  registration  or  by  indorsement  without  guaranty, 
and  the  latter  by  mere  delivery  of  the  certificate. 

452.  The  transfer  of  a  share  or  of  a  share  promise,  whether  payments  on  account 
thereof  are  made  or  not,  does  not  extinguish  the  obligations  of  the  transferor  in 
favour  of  the  comnany. 

453.  The  shares  or  share  promises  belonging  to  the  members  may  be  arrested, 
but  the  arrest  shall  only  produce  the  effect  of  an  adjudication  or  sale  of  the  arrested 
shares  or  share  promises. 

454.  In  the  event  of  loss,  theft  or  robbery  of  a  bearer  share,  a  new  certificate 
shall  be  issued  to  the  owner  thereof,  on  the  previous  execution  of  a  security  to  the 
satisfaction  of  the  administrators. 

455.  Shareholders  are  only  hable  up  to  the  amount  of  their  shares,  and  are  not 
obliged  to  return  the  sums  which  they  have  received  as  profits  to  the  social  coffers. 

456.  Shareholders  are  directly  and  exclusively  liable  to  the  company  for  the 
payment  of  the  amount  of  their  shares. 

Third  persons  can  only  claim  it  by  virtue  of  a  formal  assignment  and  subject 
to  the  effect  of  all  the  defences  which  the  shareholder  has  against  the  company. 


1)  Art.   1681  and   1682  of  the  C.  C. 

")  Jurisprudence:  It  may  sue  for  rectification  of  the  certificate,  but  not  for  a  declaration 
of  the  right  of  the  company  to  appropriate  the  shares  of  the  debtor  and  cancel  his  certificate. 
Court  of  Appeal  of  Iquique.    G.  de  los  T.   Year   1897,  Judgment  4452,  p.  239,  T.  II. 

3)  Share  promises  are  vouchers  issued  wlien  the  statutory  minimum  subscription  has 
not  been  paid  up. 
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457.  La  sociedad  anonima  es  administrada  por  mandatarios  temporales  i 
revocables,  sean  o  no  socios,  sean  asalariados  o  gratuitos,  elejidos  en  la  forma  que 
prevengan  los  estatutos  de  la  sociedad. 

Son  de  ningun  efecto  las  clausulas  que  tiendan  a  establecer  la  irrevocabilidad 
de  los  administradores,  aun  cuando  su  nombramiento  sea  una  de  las  condiciones 
del  contrato  social. 

458.  Los  administradores  no  son  responsables  sino  de  la  ejecucion  del  mandate 
que  recibieren. 

Es  nula  toda  estipulacion  que  tienda  a  absolver  a  los  administradores  de  esta 
responsabUidad  o  a  limitarla. 

459.  Los  actos  administrativos  ejecutados  antes  de  obtenerse  la  autorizacion  de 
Presidente  de  la  Republica,  no  comprometen  la  responsabilidad  de  la  compania,  a 
no  ser  que  bayan  tenido  por  objeto  trabajos  preparatorios  u  otras  operaciones 
necesarias  al  planteamiento  de  la  sociedad. 

460.  Las  disposiciones  que  contienen  los  articulos  395  i  siguientes  hasta  el 
400  inclusive  determinan  la  estension  de  las  facultades  de  los  administradores  en 
todo  aqueUo  que  no  hubiere  sido  previsto  por  los  estatutos. 

461.  Los  administradores  presentaran  a  la  asamblea  jeneral,  en  las  epocas 
en  que  se  reuna,  una  memoria  razonada  acerca  de  la  situacion  de  la  sociedad,  acom- 
panada  de  un  balance  de  haberes  i  deudas  i  de  un  inventario  detallado  i  preciso 
de  las  existencias,  i  remitiran  una  copia  de  ella  a  la  intendencia  respectiva  i  otra 
al  juzgado  de  comercio  del  domicilio  social. 

Las  sociedades  que  emitan  acciones  al  portador  publicaran  estas  piezas  en 
uno  de  los  periodicos  del  enunciado  domicLlio. 

El  balance,  inventario,  actas,  libros  i  demas  piezas  justLficativas  de  la  memoria 
seran  depositados  en  la  oficina  de  la  administracion  ocho  dias  antes  del  senalado 
para  la  reunion  de  la  asamblea  jeneral. 

462.  Los  accionistas  no  podran  examinar  la  contabilidad  de  la  administracion 
sino  en  el  termino  que  indica  el  inciso  final  del  articulo  precedente,  o  en  la  epoca 
i  forma  que  lo  permitan  los  estatutos. 

463.  Se  prohibe  la  reparticion  de  dividendos  antes  de  completarse  el  fondo 
de  reserva. 

Si  el  fondo  de  reserva  fuere  insuficiente  para  cubrir  el  deficit  del  capital,  se 
aplicaran  a  este  solo  objeto  todos  los  beneficios  sociales. 

Los  dividendos  se  deduciran  esclusivamente  de  los  beneficios  liquidos  justifi- 
cados  por  los  inventarios  i  balances  aprobados  por  la  asamblea  jeneral  de  accionistas. 

464.1)  Perdido  un  cincuenta  por  ciento  del  capital  social,  o  disminuido  este 
hasta  el  minimum  que  los  estatutos  fijen  como  causa  de  disolucion,  los  jerentes 
consignaran  este  hecho  en  una  declaracion  firmada  por  todos. 

Una  copia  de  la  declaracion,  autorizada  por  los  mismos  administradores,  sera 
elevada  a  las  autoridades  que  designa  el  articulo  461  i  publicada  en  la  forma  que 
previene  el  inciso  segundo  del  mismo,  todo  bajo  la  multa  que  senala  el  articulo  438 
i  la  responsabilidad  solidaria  de  daiios  i  perjuicios. 

En  cualquiera  de  los  dos  casos  propuestos,  los  administradores  procederan 
inmediatamente  a  la  liquidacion  de  la  sociedad,  so  pena  de  quedar  personal  i  solidaria- 
mente  responsables  de  las  resultas  de  los  contratos  i  operaciones  ulteriores. 

465.  En  todos  los  casos  de  disolucion  los  administradores  haran  por  si  la 
liquidacion,  salvo  que  los  estatutos  dispongan  o  la  asamblea  jeneral  acuerde  otra  cosa. 

Los  administradores  se  ajustaran  en  el  desempeno  de  este  encargo  a  las  reglas 
establecidas  en  cl  §  6  del  presente  titulo,  en  cuanto  diclias  reglas  no  se  encuentren 
en  oposicion  con  las  trazadas  en  este  parrafo. 

466.  La  asamblea  jeneral  de  accionistas  se  reunira  en  epocas  fijas  para  examinar 
la  situacion  de  la  sociedad,  revocar  o  confirmar  el  nombramiento  de  los  jerentes, 
modificar  el  rejimen  economico  de  la  administracion,  i  acordar  todas  las  providencias 
que  el  cumplimiento  del  contrato  social  i  el  interes  comun  de  los  asociados  reclamaren. 

Son  nulas  las  deliberaciones  de  la  asamblea,  aunque  sean  adoptadas  por  unani- 
midad,  cuando  versen  sobre  objetos  ajenos  a  la  ejecucion  del  contrato,  o  cuando 
excedan  los  limites  que  prescriban  los  estatutos. 

^)  Jurispr. :  Antes  del  vencimiento  del  plazo  i  fuera  de  los  casos  contemplados  en  los 
estatutos,  una  sociedad  anonima  no  puede  disolverse  sin  acuerdo  unanime  de  los  socios.  C.  do 
Concepcion.    4  de  Agosto  do  1904.    N.°  2,  A.  Ill,  p.  26,  R.  de  D.  i  J. 
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457.  A  limited  company  is  administered  by  temporary  and  removable  agents, 
either  members  or  not,  either  paid  or  gratuitous,  elected  in  the  manner  provided  by 
the  constitution  of  the  company. 

Clauses  which  tend  to  establish  the  irremovability  of  the  administrators  are 
inoperative,  even  when  their  appointment  is  one  of  the  terms  of  the  contract  of 
association. 

458.  Administrators  are  only  responsible  for  the  execution  of  the  mandate 
received  by  them. 

Every  stipulation  which  tends  to  absolve  the  administrators  from  this  re- 
sponsibility or  to  Umit  it,  is  void. 

459.  Administrative  acts  performed  before  obtaining  the  authorisation  of  the 
President  of  the  Republic  do  not  involve  the  liabihty  of  the  company,  unless  they 
have  had  for  their  object  preparatory  works  or  other  operations  whicli  are  necessary 
for  the  foundation  of  the  company. 

460.  The  provisions  contained  in  No.  395  and  the  following  articles,  including 
article  400,  fix  the  extent  of  the  powers  of  administrators  in  everything  which  has 
not  been  provided  for  by  the  articles. 

461.  The  administrators  shall  present  to  the  general  meeting,  at  the  times  when 
it  gathers,  a  reasoned  report  concerning  the  position  of  the  company,  accompanied 
by  a  balance  sheet  of  assets  and  liabihties  and  a  detailed  and  precise  inventory  of  the 
property,  and  shall  send  a  copy  thereof  to  the  proper  Governor  and  another  to  the 
Commercial  Court  of  the  address  of  the  company. 

Companies  which  issue  bearer  shares  shall  publish  these  documents  in  one  of 
the  newspapers  of  the  said  address. 

The  balance  sheet,  inventory,  minutes,  books  and  other  documents  proving 
the  report  shall  be  deposited  in  the  office  of  the  administration  eight  days  before 
that  named  for  the  gathering  of  the  general  meeting. 

462.  Shareholders  can  only  examine  the  accounts  of  the  administration  at  the 
time  indicated  by  the  final  paragraph  of  the  preceding  article,  or  at  the  time  and  in 
the  marmer  permitted  by  the  statutes  (articles). 

463.  Distribution  of  dividends  before  completing  the  reserve  fund  is  forbidden. 

If  the  reserve  fund  is  insufficient  to  cover  the  depreciation  of  the  capital,  all 
the  profits  of  the  company  shall  be  applied  to  this  single  object. 

Dividends  shall  be  drawn  exclusively  from  the  net  profits  shown  by  the  inven- 
tories and  balance  sheets  passed  by  the  general  meetings  of  shareholders. 

464.1)  If  fifty  per  centum  of  the  capital  is  lost,  or  the  capital  is  diminished 
to  the  minimum  fixed  by  the  constitution  as  a  ground  for  dissolution,  the  managers 
shall  state  this  fact  in  a  declaration  signed  by  aU. 

A  copy  of  the  declaration,  authenticated  by  the  administrators,  shall  be  handed 
to  the  authorities  named  in  article  461  and  published  as  provided  by  the  second 
paragraph  thereof,  subject  to  the  fine  stated  by  article  438  and  joint  and  several 
liability  for  damage. 

In  either  of  the  two  suggested  cases,  the  administrators  shall  immediately 
proceed  to  the  hquidation  of  the  company,  on  pain  of  being  personally  and  jointly 
and  severally  Uable  for  the  results  of  subsequent  contracts  and  operations. 

465.  In  all  cases  of  dissolution  the  administrators  shall  themselves  carry  out 
the  liquidation,  unless  the  articles  provide  or  a  general  meeting  decides  otherwise. 

In  the  discharge  of  this  duty  the  administrators  shall  conform  to  the  rules 
enacted  by  §  6  of  the  present  Title,  in  so  far  as  the  said  rules  are  not  opposed  to 
those  outhned  in  this  §. 

466.  The  general  meeting  of  shareholders  shall  gather  at  fixed  times  for  the  pur- 
pose of  examining  the  position  of  the  company,  revoking  or  confirming  the  appoint- 
ment of  the  managers,  altering  the  economic  regime  of  the  administration,  and  passing 
all  the  measures  required  for  the  fulfilment  of  the  contract  of  association  and  the 
general  interest  of  the  members. 

Resolutions  of  the  meeting,  although  they  are  passed  unanimously,  are  void 
when  they  affect  objects  foreign  to  the  carrying  out  of  the  contract,  or  when  they 
exceed  the  hmits  prescribed  by  the  articles. 

1 )  Jurisprudence :  Before  tlie  expiration  of  the  time  and  apart  from  the  cases  contemplated 
by  the  articles,  a  limited  company  cannot  be  dissolved  without  the  unanimous  consent  of  the 
members.    Court  of  Appel  of  Concepcion,  i  August  1904,  No.  2  Year  III,  p.  26,  R.  de  D.  i  J. 
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467.  Los  administradores  podran  convocar  estraordinariamente  la  asamblea 
jeneral  siempre  que  lo  exijan  las  necesidades  imprevistas  de  la  administracion. 

468.  Las  compafiias  anonimas  estranjeras  no  podran  establecer  ajentes  en 
Chile  sin  autorizacion  del  Presidente  de  la  Repiiblica. 

Los  ajentes  que  obraren  por  esas  compafiias  sin  haber  obtenido  la  autorizacion 
gubernativa  quedaran  personalmente  obligados  al  cumplimiento  de  los  contratos 
que  celebraren  i  sometidos  a  todas  las  responsabilidades  precedentemente  estableci- 
das,  sin  perjuicio  de  la  accion  a  que  hubiere  lugar  contra  dichas  compafiias. 

469.  Un  reglamento  determinara  la  manera  de  ejecutar  las  disposiciones 
contenidas  en  el  presente  parrafo. 

§  9.°    Disposiciones  relativas  a  la  sociedad  en  comandita. 

470.1)  Sociedad  en  comandita  es  la  que  se  celebra  entre  una  o  mas  personas 
que  prometen  llevar  a  la  caja  social  un  determinado  aporte,  i  una  o  mas  personas 
que  se  obligan  a  administrar  esclusivamente  la  sociedad  por  si  o  sus  delegados 
i  en  su  nombre  particular. 

Llamanse  los  primeros  socios  comanditarios,  i  los  segundos  jestores. 

471.  Hai  dos  esp^cies  de  sociedad  en  comandita:  simple  i  por  acciones. 

472.  La  comandita  simple  se  forma  por  la  reunion  de  un  fondo  suministrado 
en  su  totalidad  por  uno  o  mas  socios  comanditarios,  o  por  estos  i  los  socios  jestores 
a  la  vez. 

473.  La  comandita  por  acciones  se  constituye  por  la  reunion  de  un  capital 
dividido  en  acciones  o  cupones  de  accion  i  suministrado  por  socios  cuyo  nombre 
no  figura  en  la  escritura  social. 

§  10.°    De  la  comandita  simple. 

474.  La  comandita  simple  se  forma  i  prueba  como  la  sociedad  colectiva,  i 
esta  sometida  a  las  reglas  establecidas  en  los  siete  primeros  parrafos  de  este  titulo, 
en  cuanto  dichas  reglas  no  se  encuentren  en  oposicion  con  la  naturaleza  juridica 
de  este  contrato  i  las  siguientes  disposiciones. 

475.  El  nombre  de  los  socios  comanditarios  no  figurara  en  el  estracto  de  que 
hablan  los  articulos  354  i  355. 

476.2)  La  sociedad  en  comandita  es  rejida  bajo  una  razon  social,  que  debe 
comprender  necesariamente  el  nombre  del  socio  jestor  si  fuere  uno  solo,  o  el  nombre 
de  uno  o  mas  de  los  jestores  si  fueren  muchos. 

El  nombre  de  un  socio  comanditario  no  puede  ser  incluido  en  la  razon  social. 

Las  palabras  i  compaida  agregadas  al  nombre  de  un  socio  jestor,  no  implican 
la  inclusion  del  nombre  del  comanditario  en  la  razon  social,  ni  imponen  a  este  respon- 
sabilidades diversas  de  las  que  tiene  en  su  caracter  de  tal. 

477.3)  El  comanditario  que  permite  o  tolera  la  insercion  de  su  nombre  en  la 
razon  social  se  constituye  responsable  de  todas  las  obUgaciones  i  perdidas  de  la  socie- 
dad en  los  mismos  terminos  que  el  socio  jestor. 

478.  El  comanditario  no  puede  Uevar  a  la  sociedad,  por  via  de  aporte,  su 
capacidad,  credito  o  industria  personal. 

Con  todo  eso,  su  aporte  puede  consistir  en  la  comunicacion  de  un  secreto  de 
arte  o  ciencia,  con  tal  que  no  lo  aplique  por  si  mismo  ni  coopere  diariamente  a  su 
apUcacion. 

479.  Si  el  aporte  consiste  en  el  mero  goce  o  usufructo,  el  comanditario  no 
soportara  otra  perdida  que  la  de  los  productos  de  la  cosa  que  constituya  su  aporte. 

En  ningun  caso  estara  obligado  a  restituir  las  cantidades  que  a  titulo  de  bene- 
ficios  haya  recibido  de  buena  fe. 

480.  Los  comanditarios  tienen  la  responsabilidad  que  impone  i  el  derecho 
que  otorga  a  los  accionistas  de  las  sociedades  anonimas  el  articulo  456. 

481.  El  comanditario  puede,  sin  perder  el  caracter  de  tal,  asistir  a  las  asambleas, 
i  tendra  en  eUas  voto  consultative. 

482.  Puede  tambien  ceder  sus  derechos,  mas  no  trasferir  la  facultad  de  examinar 
los  hbros  i  papeles  de  la  sociedad  mientras  esta  no  haya  dado  punto  a  sus  operaciones. 


1)  Art.  2061,  inc.   3  C.  C. 

2)  Art.  2062,  inc.  1   C.  C. 

3)  Art.  2062,  inc.  2  C.  C. 
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467.  The  administrators  may  sununon  an  extraordinary  general  meeting  when- 
ever unforeseen  necessities  of  the  administration  require  it. 

468.  Foreign  limited  companies  cannot  establish  agents  in  Chile  without  the 
authorisation  of  the  President  of  the  Republic. 

Agents  who  act  for  those  companies  without  having  obtained  the  presidential 
authorisation  shall  be  personally  bound  to  perform  the  contracts  made  by  them 
and  subject  to  all  the  liabilities  previously  enacted,  without  prejudice  to  any  right 
of  action  against  the  said  companies. 

469.  A  Regulation  sliall  determine  the  manner  of  carrying  out  the  provisions 
contained  in  this  §. 

§  9.     Provisions  relating  to  limited  partnerships. 

470.1)  A  limited  partnership  is  one  made  between  one  or  more  persons  who 
promise  to  bring  a  certain  contribution  to  the  social  coffers,  and  one  or  more  per- 
sons who  bind  themselves  to  administer  the  partnership  exclusively,  either  in  person 
or  through  their  delegates  and  in  their  individual  name. 

The  former  are  called  limited  partners  and  the  latter  managers. 

471.  There  are  two  kinds  of  Umited  partnership:  simple  and  by  shares. 

472.  A  simple  limited  partnership  is  formed  by  the  combination  of  a  fund  whoUy 
supphed  by  one  or  more  limited  partners,  or  by  the  latter  and  by  the  managing 
partners. 

473.  A  partnership  limited  by  shares  is  constituted  by  the  combination  of  a 
capital  divided  into  shares  or  share  coupons  and  supplied  by  partners  whose  names 
do  not  figure  in  the  articles  of  partnership. 

§  10.     The  simple  limited  partnership. 

474.  A  simple  limited  partnership  is  formed  and  proved  hke  an  unlimited 
partnership,  and  is  subject  to  the  rules  enacted  in  the  seven  first  §§  of  this  Title, 
in  so  far  as  the  said  rules  are  not  opposed  to  the  legal  nature  of  this  contract  or  to 
the  following  provisions. 

475.  The  names  of  the  hmited  partners  shall  not  figure  in  the  abstract  mentioned 
in  articles  354  and  355. 

476.2)  The  Umited  partnership  is  conducted  under  a  firm  name,  which  must 
necessarily  comprise  the  names  of  the  managing  partner,  if  there  is  only  one,  or  the 
names  of  one  or  more  of  the  managers  if  there  are  several. 

The  name  of  a  Umited  partner  may  not  be  included  in  the  firm  name. 

The  w^ords  "and  company"  added  to  the  name  of  a  managing  partner  do  not 
imply  the  inclusion  of  the  name  of  the  Umited  partner  in  the  firm  name,  or  impose 
on  him  liabilities  different  from  those  wiiich  he  has  in  that  character. 

477.^)  A  Umited  partner  who  permits  or  suffers  the  insertion  of  his  name  in  the 
firm  name  makes  himself  Uable  for  all  the  obligations  and  losses  of  the  partnership 
in  the  same  way  as  the  managing  partner. 

478.  A  limited  partner  cannot  bring  to  the  partnership  by  way  of  contribution 
his  legal  capacity,  credit  or  personal  industry. 

Nevertheless,  his  contribution  may  consist  in  the  communication  of  a  secret 
in  art  or  science,  provided  that  he  does  not  himself  apply  it  or  co-operate  in  its 
appUcation  daily. 

479.  If  the  contribution  consists  of  a  mere  enjoyment  or  usufruct,  the  Umited 
partner  shall  not  bear  any  loss  other  than  that  of  the  produce  of  the  thing  which 
forms  his  contribution. 

In  no  case  shall  he  be  obliged  to  restore  the  sums  which  he  has  received  in  good 
faith  under  the  head  of  profits. 

480.  Limited  partners  have  the  Uability  imposed  by  article  456  on  shareholders 
in  Umited  companies  and  the  right  which  is  granted  thereby. 

481.  A  limited  partner  may  be  present  at  the  meetings  and  shall  have  a  con- 
sultative vote  thereat,  without  losing  his  character  as  such. 

482.  He  may  also  assign  his  rights,  but  may  not  transfer  the  power  of  examin- 
ing the  books  and  papers  of  the  partnership  as  long  as  the  latter  has  not  put  an  end 
to  its  operations. 

1)  Art.   2061,  paragraph  3,  of  the  C.  C. 

2)  Art.   2062,  paragraph   1,   of  the  C.  C. 

3)  Art.   2062,  paragraph  2,  of  the  C.  C. 
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483.  Los  socios  jestores  son  indefinida  i  solidariamente  responsables  de  todas 
las  obligaciones  i  perdidas  de  la  sociedad. 

Los  socios  comanditarios  solo  responden  de  unas  i  otras  liasta  concurrencia 
de  sus  aportes  prometidos  o  entregados. 

484.1)  Se  prohibe  al  socio  comanditario  ejecutar  acto  alguno  de  administracion 
social,  aun  en  calidad  de  apoderado  de  los  socios  jestores. 

485.-)  El  comanditario  que  violare  la  prohibicion  del  articulo  precedente  quedara 
solidariamente  responsable  con  los  jestores  de  todas  las  perdidas  i  obligaciones 
de  la  sociedad,  scan  anteriores  o  posteriores  a  la  contravencion. 

486.  El  comanditario  que  pagare  a  los  acreedores  de  la  sociedad  por  alguno 
de  los  motivos  espresados  en  los  articulos  477  i  484,  tendra  derecho  a  exijir  de  los 
socios  jestores  la  restitucion  de  la  cantidad  excedente  a  la  de  su  aporte. 

En  ninguno  de  esos  casos  podran  los  socios  jestores  reclamar  del  comanditario 
indemnizacion  alguna  por  el  mero  hecho  de  la  contravencion. 

487.  No  son  actos  administratorios  de  parte  de  los  comanditarios:  1.°  Los 
contratos  que  por  cuenta  propia  o  ajena  celebren  con  los  socios  jestores;  —  2.°  El 
desempeno  de  una  comision  en  una  plaza  distinta  de  aqueUa  en  que  se  encuentre 
establecido  el  domicilio  de  la  sociedad;  —  3.°  El  consejo,  examen,  inspeccion, 
vijilancia  i  demas  actos  interiores  que  pasan  entre  los  socios,  siempre  que  no 
traben  la  libre  i  espontanea  accion  de  los  jestores ;  —  4.  °  Los  actos  que  colectiva  o 
individualmente  ejecuten  como  comuneros  despues  de  la  disolucion  de  la  sociedad. 

488.  El  comanditario  que  forma  un  establecimiento  de  la  misma  naturaleza 
que  el  establecimiento  social,  o  toma  parte  como  socio  colectivo  o  comanditario 
en  uno  formado  por  otra  persona,  pierde  el  derecho  de  examinar  los  libros  sociales, 
salvo  que  los  intereses  de  tal  establecimiento  no  se  encuentren  en  oposicion  con 
los  de  la  sociedad. 

489.3)  Habiendo  uno  o  mas  socios  comanditarios  i  muchos  colectivos,  sea  que 
todos  estos  administren  de  consuno,  sea  que  uno  o  mas  administren  por  todos, 
la  sociedad  sera  a  la  vez  comanditaria  respecto  de  los  primeros  i  colectiva  relativa- 
mente  de  los  segundos. 

490.  En  caso  de  duda,  la  sociedad  se  reputara  colectiva. 

§  1L°    De  la  comandita  por  acetones. 

491.  Las  reglas  establecidas  en  el  parrafo  anterior  son  aplicables  a  la  comandita 
por  acciones  en  cuanto  no  esten  en  contradiccion  con  las  disposiciones  del  presente. 

492.  Las  sociedades  en  comandita  no  podran  dividir  su  capital  en  acciones 
o  cupones  de  accion  que  bajen  de  cien  pesos,  cuando  aquel  no  exceda  de  cincuenta  mil. 
Si  el  capital  excediere  de  esta  suma,  las  acciones  o  cupones  de  accion  no  podran 
bajar  de  quinientos  pesos. 

493.  Las  sociedades  en  comandita  no  quedaran  definitivamente  constituidas 
sino  despues  de  suscrito  todo  el  capital  i  de  liaber  entregado  cada  accionista  al  menos 
la  cuarta  parte  del  importe  de  sus  acciones. 

La  suscripcion  i  entrega  seran  comprobadas  por  la  declaracion  del  jerente 
en  una  escritura  piiblica,  i  esta  sera  acompanada  de  la  Usta  de  suscriptores,  de  un 
estado  de  las  entregas  i  de  la  escritura  social. 

494.  Las  acciones  de  las  sociedades  en  comandita  seran  nominativas  hasta 
el  momento  en  que  hayan  sido  enteramente  pagadas. 

495.  Los  suscriptores  de  acciones  son  responsables,  a  pesar  de  cualquiera  estipula- 
cion  en  contrario,  del  monto  total  de  las  acciones  que  bubieren  tomado  en  la  sociedad. 

Las  acciones  o  cupones  de  accion  no  seran  negociables  sino  despues  de  entre- 
gadas  dos  quintas  partes  de  su  valor. 

496.  Siempre  que  alguno  de  los  socios  Uevare  un  aporte  que  no  consista  en 
dinero,  o  estipulare  a  su  favor  algunas  ventajas  particulares,  la  asamblea  jeneral 
hara  verificar  i  estimar  el  valor  de  uno  i  otras ;  i  mientras  no  haya  prestado  su  apro- 
bacion  en  una  reunion  ulterior,  la  sociedad  no  quedara  definitivamente  constituida. 

Las  debberaciones  de  la  asamblea  seran  adoptadas  a  mayoria  de  sufrajios 
de  los  accionistas  presentes  o  representados ;   i  esta  mayoria  sera  compuesta  de 

1)  Art.  2062,  inc.  1  C.  C. 

2)  Art.  2062,  inc.  2  C.  C.  —  3)  Art.  2063  C.  C. 
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483.  Managing  partners  are  liable  jointly  and  severally  and  without  limit  for 
all  the  obligations  and  losses  of  the  partnership. 

Limited  partners  are  only  liable  for  either  up  to  the  amount  of  their  promised 
or  delivered  contributions. 

484.1)  ^  limited  partner  is  forbidden  to  perform  any  act  of  partnership  adminis- 
tration, even  in  tlie  character  of  attorney  to  the  managing  partners. 

485.2)  A  limited  partner  who  infringes  the  prohibition  of  the  preceding  article 
shall  be  jointly  and  severally  liable  together  witli  the  managers  for  all  the  losses 
and  obhgations  of  the  partnership,  whether  before  or  after  the  infringement. 

486.  A  hmited  partner  \\ho  pays  the  creditors  of  the  partnership  for  any  of  the 
reasons  expressed  in  articles  477  and  484,  shall  be  entitled  to  demand  from  the 
managing  partners  the  repayment  of  the  sum  in  excess  of  that  of  his  contribution. 

In  none  of  those  events  may  the  managing  partners  claim  any  compensation 
from  the  limited  partner  for  the  mere  fact  of  tlie  infringement. 

487.  The  following  are  not  administrative  acts  on  tlie  part  of  limited  partners : 
1.  Contracts  which  they  make  wth  the  managing  partners  on  their  own  or  another's 
account ;  —  2.  The  discharge  of  a  commission  in  a  place  different  from  that  wherein 
the  domicil  of  the  partnership  is  estabhshed;  —  3.  Advice,  examination,  insijection, 
overlooking  and  other  internal  acts  ^\'hich  occur  between  the  partners,  provided 
that  they  do  not  fetter  free  and  spontaneous  action  of  the  managers;  —  4.  Acts 
which  they  collectively  or  individually  perform  as  co-o^vners  after  the  dissolution 
of  the  partnership. 

488.  A  limited  partner  who  forms  an  estabhshment  of  the  same  nature  as  the 
partnership  estabhshment,  or  takes  part  as  an  unlimited  or  limited  partner  in  one 
formed  by  another  person,  loses  the  right  of  examining  the  partnership  books,  un- 
less the  interests  of  that  estabhshment  are  not  opposed  to  those  of  the  partnership. 

489.'')  If  there  are  one  or  more  limited  partners  and  several  unlimited,  whether 
all  the  latter  jointly  administer,  or  one  or  more  administer  for  aU,  the  partnership 
shall  at  the  same  time  be  hmited  as  regards  the  former  and  unlimited  as  regards 
the  latter. 

490.  In  case  of  doubt,  the  partnership  shall  be  considered  unlimited. 

§  II.    Partnerships  limited  by  shares. 

491.  The  rules  enacted  in  the  preceding  §  apply  to  the  partnership  limited  by 
shares  in  so  far  as  they  are  not  in  contradiction  to  the  provisions  of  the  present  §. 

492.  Limited  partnerships  may  not  divide  their  capital  into  shares  or  share 
coupons  (part  shares)  of  less  than  one  hundred  pesos,  when  the  former  does  not  exceed 
fifty  thousand.  If  the  capital  exceeds  this  sum,  the  shares  or  share  coupons  may 
not  be  less  than  five  hundred  pesos. 

493.  Limited  partnerships  shall  not  be  definitely  constituted  until  after  all 
the  capital  has  been  subscribed  and  each  shareholder  has  paid  at  least  the  fourth 
part  of  the  amount  of  his  shares. 

The  subscription  and  payment  shall  be  proved  by  the  declaration  of  the  manager 
in  a  notarial  instrument,  and  this  shall  be  accompanied  by  the  list  of  subscribers, 
by  a  statement  of  the  payments  and  by  the  partnersliip  instrument. 

494.  The  shares  of  limited  partnerships  shall  be  nominative  untU  the  time 
when  they  are  paid  in  full. 

495.  In  spite  of  any  stipulation  to  the  contrary,  subscribers  for  shares  are 
Uable  for  the  whole  amount  of  the  shares  which  they  have  taken  in  the  partnership. 

The  shares  and  share  coupons  shall  not  be  negotiable  until  after  two  fifth 
parts  of  their  value  have  been  paid. 

496.  WTienever  any  one  of  the  partners  brings  a  contribution  which  does  not 
consist  of  money,  or  stipulates  for  any  private  advantages  in  his  favour,  the  general 
meeting  shall  cause  the  value  of  both  to  be  verified  and  appraised;  and  the  part- 
nership shall  not  be  definitely  constituted  until  the  meeting  has  given  its  appro- 
bation in  a  subsequent  gathering. 

The  resolutions  of  the  meeting  shall  be  adopted  by  a  majority  of  the  votes  of 
the  shareholders  who  are  present  or  represented;  and  this  majority  shall  be  com- 

1)  Art.  2062,  paragraph  I,  of  the  C.  C. 

2)  Art.  2062,  paragraph  2,  of  the  C.  C.         3)  Art.  2063  of  the  C.  C. 
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la  cuarta   parte   de   los   accionistas,    que   represente   la  cuarta  parte   del   capital 
social. 

Los  socios  que  hicieren  el  aporte  o  hubieren  estipulado  las  ventajas  sometidas 
a  la  apreciacion  de  la  asamblea,  no  tendran  voto  deliberativo. 

497.  Es  nula  i  de  ningun  efecto,  respecto  de  los  socios,  la  comandita  por  acciones 
constituida  en  contravencion  a  cualquiera  de  las  prescripciones  que  contienen  los 
articulos  precedentes;  pero  los  asociados  no  podran  oponer  a  terceros  esa  nulidad. 

498.  En  toda  comandita  per  acciones  se  establecera  una  junta  de  vijilancia, 
compuesta  al  menos  de  tres  accionistas. 

La  junta  sera  nombrada  por  la  asamblea  jeneral  inmediatamente  despues 
de  la  constitucion  definitiva  de  la  sociedad  i  antes  de  toda  operacion  social. 

La  primera  junta  sera  nombrada  por  un  aiio  i  las  demas  por  cinco. 

499.  Los  miembros  de  la  junta  deberan  examinar  si  la  sociedad  ha  sido  legal- 
mente  constituida,  inspeccionar  los  libros,  comprobar  la  existencia  de  los  valores 
sociales  en  caja,  en  documentos  o  en  cualquier  otra  forma,  i  presentar  al  fin  de 
cada  afio  a  la  asamblea  jeneral  una  memoria  acerca  de  los  inventarios  i  de  las  pro- 
posiciones  que  haga   el  jerente  para  la  distribucion  de  dividendos. 

500.  La  junta  de  vijilancia  tiene  derecho  de  convocar  la  asamblea  jeneral 
i  de  provocar  la  disolucion  de  la  sociedad. 

501.  Anulada  la  sociedad  por  infraccion  de  las  reglas  prescritas  para  su  constitu- 
cion, los  miembros  de  la  junta  de  vijilancia  podran  ser  declarados  solidariamente 
responsables  con  los  jerentes  de  todas  las  operaciones  ejecutadas  con  posterioridad 
a  su  nombramiento  i  aceptacion. 

La  misma  responsabilidad  podi'a  ser  declarada  contra  los  fundadores  de  la 
sociedad  que  hayan  llevado  un  aporte  en  especie  o  estipulado  a  su  favor  ventajas 
particulares. 

502.  Cada  uno  de  los  miembros  de  la  junta  de  vijilancia  sera  solidariamente 
responsable  con  los  jerentes:  l.°Cuando  haya  permitido  a  sabiendas  que  en  los 
inventarios  se  cometan  inexactitudes  graves  que  perjudiquen  a  la  sociedad  o  a 
terceros;  —  2.°  Siempre  que  con  conocimiento  de  causa  haya  consentido  en  que 
se  distribuyan  dividendos  no  justificados  por  inventarios  regulares  i  sinceros. 

503.  La  emision  de  acciones  o  de  cupones  de  accion  en  una  sociedad  constituida 
en  contravencion  a  los  articulos  492,  493  i  494  sera  castigada  con  una  multa  de 
quinientos  a  mil  pesos. 

En  la  misma  multa  incurrira  el  jerente  que  principiare  las  operaciones  sociales 
antes  que  la  junta  de  vijilancia  haya  comenzado  a  funcionar. 

504.  La  negociacion  de  acciones  o  cupones  de  accion  de  un  valor  o  forma 
contrarios  a  las  disposiciones  de  los  articulos  492  i  494,  o  de  acciones  o  cupones 
de  accion  a  cuya  cuenta  no  se  hayan  entregado  los  dos  quintos  de  su  valor  conforme 
al  articulo  495,  sera  penada  con  una  multa  de  quinientos  a  dos  mil  pesos. 

Con  la  misma  multa  seran  castigados  los  que  tomaren  parte  en  las  negociaciones 
enunciadas  i  los  que  hicieren  publicar  el  valor  de  las  espresadas  acciones  o  cupones 
de  accion. 

505.  Seran  castigados  con  arreglo  a  las  prescripciones  del  Codigo  Penal: 
1.°  Los  que  por  simulacion  de  suscripciones  o  entregas,  por  publicacion  maliciosa  de 
suscripciones  o  entregas  que  no  existen,  o  mediante  otros  hechos  falsos,  hayan  ob- 
tenido  o  procurado  obtener  suscripciones  o  entregas;  —  2.°  Los  que  para 
provocar  suscripciones  o  entregas  publiquen  de  mala  fe  los  nombres  de  personas 
a  quienes  se  suponga  relacionadas  con  la  sociedad,  a  cualquier  titulo  que  sea. 

506.  Los  accionistas  que  tuvieren  que  sostener  colectivamente,  como  deman- 
dantes  o  demandados,  un  pleito  contra  los  jerentes  o  los  miembros  de  la  junta  de 
vijilancia,   seran  representados  por  apoderados  elejidos  por  la  asamblea  jeneral. 

No  pudiendo  verificarse  el  nombramiento  por  la  asamblea  jeneral,  por  un 
obstaculo  cualquiera,  sera  hecho  por  el  juzgado  de  comercio  a  peticion  de  la  parte 
mas  dilijente. 

Si  el  pleito  versare  sobre  objetos  de  interes  particular  de  algunos  accionistas, 
los  apoderados  seran  nombrados  en  reunion  de  los  interesados  en  la  causa. 

En  cualquiera  de  los  dos  casos  propuestos,  los  accionistas  podran  intervenir 
personalmente  en  la  causa,  a  cargo  de  soportar  los  gastos  de  su  intervencion. 
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posed  of  the  fourth  part  of  the  shareholders,  representing  the  fourth  part  of  the 
partnership  capital. 

The  partners  \\ho  make  a  contribution  or  have  stipulated  for  advantages  sub- 
ject to  the  approval  of  tlie  meetmg,  sliall  not  have  a  vote  in  the  decision. 

497.  A  partnership  limited  by  shares  whicli  is  constituted  in  contravention 
of  any  of  the  provisions  contained  in  the  preceding  articles,  is  void  and  inoperative 
as  regards  the  partners  but  the  partners  may  not  rely  upon  this  nulUty  as  against 
third  persons. 

498.  In  every  partnership  limited  by  shares  a  vigilance  committee  shall  be 
formed,  composed  of  at  least  three  shareholders. 

Tlie  committee  shall  be  appointed  by  the  general  meeting  immediately  after 
the  definitive  constitution  of  the  partnership  and  before  any  partnership  trans- 
action. 

The  first  committee  shall  be  appointed  for  one  year  and  the  others  for  five. 

499.  The  members  of  the  committee  must  examine  whether  the  partnership 
has  been  lawfully  constituted,  inspect  the  books,  prove  the  existence  of  the  part- 
nership securities  in  the  coffers,  whether  in  documents  or  any  other  form,  and  at 
the  end  of  each  year  must  present  to  the  general  meeting  a  report  concerning  the 
inventories  and  the  proposals  made  by  the  manager  for  the  distribution  of  dividends. 

500.  The  vigilance  committee  shall  be  entitled  to  summon  a  general  meeting 
and  to  take  steps  to  dissolve  the  partnership. 

501.  If  the  partnership  is  annulled  for  infringement  of  the  rules  prescribed  for 
its  constitution,  the  members  of  the  vigilance  committee  may  be  declared  jointly 
and  severally  hable,  together  ^^^th  the  managers,  for  all  the  transactions  which  are 
carried  out  after  their  appointment  and  acceptance. 

The  same  liabUity  may  be  declared  as  against  the  founders  of  the  partnership 
who  have  brought  a  contribution  in  specie  or  have  stipulated  for  private  advantages 
in  their  favour. 

502.  Each  of  the  members  of  the  vigilance  committee  shall  be  jointly  and  sever- 
ally hable  together  with  the  managers:  1.  When  he  has  knowingly  permitted  serious 
inaccuracies  to  be  made  in  the  inventories  to  the  prejudice  of  the  partnership  or 
third  persons;  —  2.  \^'Tienever,  with  knowledge  of  the  facts,  he  has  consented  to 
dividends  being  distributed  which  are  not  justified  by  regular  and  honest  inventories. 

503.  The  issue  of  shares  or  share  coupons  in  a  partnership  constituted  in  contra- 
vention of  articles  492,  493  and  494,  shaU  be  punished  by  a  fine  of  from  five  hundred 
to  a  thousand  pesos. 

A  manager  who  begins  the  partnership  operations  before  the  vigilance  committee 
has  commenced  its  functions  shall  be  hable  to  the  same  fine. 

504.  The  negotiation  of  shares  or  share  coupons  of  a  value  or  form  contrary 
to  the  provisions  of  articles  492  and  494,  or  of  shares  or  share  coupons  on  account 
whereof  the  two  fifths  of  their  value  have  not  been  paid  according  to  article  495, 
shall  be  punished  by  a  fine  of  from  five  hundred  to  two  thousand  pesos. 

Persons  who  take  part  in  the  said  negotiations  and  those  who  cause  the  value 
of  the  said  shares  or  share  coupons  to  be  pubUshed  shall  be  punished  by  the  same  fine. 

505.  The  following  shaU  be  punished  according  to  the  provisions  of  the  Cri- 
minal Code:  1.  Those  who  by  pretence  of  subscriptions  or  payments,  by  mahcious 
pubhcation  of  subscriptions  or  payments  which  do  not  exist,  or  by  other  false  acts, 
have  obtained  or  endeavoured  to  obtain  subscriptions  or  payments;  —  2.  Those 
who  for  the  purpose  of  encouraging  subscriptions  or  payments  pubhsh  in  bad  faith 
the  names  of  persons  who  are  suggested  to  be  connected  with  the  partnership,  under 
any  title  whatever. 

506.  Shareholders  who  have  jointly  to  maintain,  as  plaintiffs  or  defendants, 
an  action  against  the  managers  or  the  members  of  the  vigilance  committee,  shall 
be  represented  by  attorneys  elected  by  the  general  meeting. 

If  through  any  hindrance  whatever  it  is  not  possible  to  make  the  appointment 
by  the  general  meeting,  it  shall  be  done  by  the  Commercial  Court  on  the  appUcation 
of  the  most  diligent  party. 

If  the  action  turns  upon  matters  of  interest  peculiar  to  certain  shareholders, 
the  attorneys  shall  be  appomted  at  a  gathering  of  the  persons  interested  in  the  cause. 

In  either  of  the  two  suggested  cases,  the  shareholders  may  personally  intervene 
in  the  cause,  subject  to  bearing  the  expenses  of  their  intervention. 
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§  12.°    De  la  asociacion  o  cuentas  en  'parlicipacion. 

507.  La  participacion  es  un  contrato  por  el  cuai  dos  o  mas  comerciantes  toman 
interes  en  una  o  muchas  operaciones  mercantiles,  instantaneas  o  sucesivas,  que 
debe  ejecutar  uno  de  ellos  en  su  solo  nombre  i  bajo  su  credito  personal,  a  cargo 
de  rendir  cuenta  i  dividir  con  sus  asociados  las  ganancias  o  perdid  s  en  la  proporcion 
convenida. 

508.  La  participacion  no  esta  sujeta  en  su  formacion  a  las  solemnidades 
prescritas  para  la  constitucion  de  las  sociedades. 

El  convenio  de  los  asociados  determina  el  objeto,  la  forma,  el  interes  i  las  condi- 
ciones  de  la  participacion. 

509.  La  participacion  es  esencialmente  privada,  no  constituye  una  persona 
juridica,  i  carece  de  razon  social,  patrimonio  colectivo  i  domicilio. 

Su  formacion,  modificacion,  disolucion  i  liquidacion  pueden  ser  establecidas 
con  los  libros,   correspondencia,   testigos  i  cualquiera  otra   prueba  legal. 

510.  El  jestor  es  reputado  linico  dueno  del  negocio  en  las  relaciones  esternas 
que  produce  la  participacion. 

Los  terceros  solo  tienen  accion  contra  el  administrador,  del  mismo  modo  que 
los  participes  inactivos  carecen  de  eUa  contra  los  terceros. 

Unos  i  otros,  sin  embargo,  podran  usar  de  las  acciones  del  jerente  en  virtud 
de  una  cesion  en  forma. 

511.  Salvas  las  modificaciones  resultantes  de  la  naturaleza  juridica  de  la 
participacion,  ella  produce  entre  los  participes  los  mismos  derechos  i  obligaciones 
que  confieren  e  imponen  a  los  socios  entre  si  las  sociedades  mercantiles. 

Titulo  VIII.  Del  seguro  en  jeneral  i  de  los  seguros  terrestres  en  particular. 

§  1.°    Definiciones. 

512.1)  El  seguro  es  un  contrato  bilateral,  condicional  i  aleatorio  por  el  cual 
una  persona  natural  o  juridica  toma  sobre  si  por  un  determinado  tiempo  todos  o 
alguno  de  los  riesgos  de  perdida  o  deterioro  que  corren  ciertos  objetos  pertenecientes 
a  otra  persona,  obligandose,  mediante  una  retribucion  convenida,  a  indemnizarle 
la  perdida  o  cualquier  otro  dano  estimable  que  sufran  los  objetos  asegurados. 

513.  Llamase  asegurador  la  persona  que  toma  de  su  cuenta  el  riesgo,  asegurado 
la  que  queda  libre  de  el,  i  prima  la  retribucion  o  precio  del  seguro. 

Se  entiende  por  riesgo  la  eventualidad  de  todo  caso  f ortuito  que  puede  causar 
la  perdida  o  deterioro  de  los  objetos  asegurados. 

Sinieslro  es  la  perdida  o  el  dano  de  las  cosas  aseguradas. 

Denominase  sinieslro  mayor  la  perdida  total  o  casi  total,  siniestro  menor  el 
simple  dano  de  la  cosa  asegurada. 

La  perdida  o  deterioro  de  las  tres  cuartas  partes  del  valor  de  la  cosa  asegurada 
es  considerada  como  perdida  total  solo  en  los  casos  espresados  por  la  lei. 

Los  seguros  son  terrestres  o  maritimos. 

§  2.°    Disposiciones  com/anes  a  los  seguros  terrestres  i  maritimos. 

514.  El  seguro  se  perfecciona  i  prueba  por  escritura  publica,  privada,  u  oficial, 
que  es  la  autorizada  por  un  corredor  o  por  un  consul  chileno  en  su  caso. 

El  docuniento  justificative  del  seguro  se  llama  poliza. 

La  poliza  puede  ser  nominadamente  estendida  a  favor  del  asegurado,  a  su  orden 
o  al  portador. 

Otorgandose  escritura  privada  u  oficial,  se  estenderan  dos  ejemplares  para 
resguardo  reciproco  de  las  partes. 

515.2)  El  seguro  ajustado  verbalmente  vale  como  promesa,  con  tal  que  los 
contratantes  hayan  convenido  formalmente  en  la  cosa,  riesgo  i  prima. 

La  promesa  puede  ser  justificada  por  cualquiera  de  los  medios  probatorios 
admitidos  en  materia  mercantil,  i  autoriza  a  cada  una  de  las  partes  para  demandar 
a  la  otra  el  otorgamiento  de  la  poliza. 

516.  Toda  poliza  debera  contener:  1.°  Los  nombres  i  apellidos  del  asegurador 
i  asegurado  i  el  domicilio  de  ambos ;  —  2.  °  La  declaracion  de  la  calidad  que  toma 
el  asegurado  al  contratar  el  seguro ;  —  3.  °  La  designacion  clara  i  precisa  del  valor 

1)  Art.  2258  C.  C.         =)  Art.  1554  C.  C. 
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§  12.     Accidental  partnerships  or  participations. 

507.  Participation  is  a  contract  whereby  two  or  more  merchants  take  an  in- 
terest in  one  or  more  mercantile  operations,  whether  immediate  or  successive,  which 
one  of  them  has  to  carry  out  in  his  own  name  alone  and  on  his  personal  credit,  sub- 
ject to  rendering  accounts  and  dividing  the  profits  or  losses  with  liis  associates  in 
the  agreed  proportion. 

508.  In  its  formation,  participation  is  not  subject  to  the  formalities  prescribed 
for  the  constitution  of  associations. 

The  agreement  of  the  associates  determines  the  object,  form,  interest  and 
terms  of  the  participation. 

509.  Participation  is  essentially  private,  does  not  constitute  a  legal  entity  and 
has  no  firm  name,  collective  property  or  domicil. 

Its  formation,  alteration,  dissolution  and  liquidation  may  be  established  by 
books,  correspondence,  witnesses  and  any  other  lawful  evidence. 

510.  The  manager  is  considered  the  sole  owner  of  the  business  producing  the 
participation,  in  its  external  relations. 

Third  persons  have  a  right  of  action  only  against  the  administrator,  and  in  the 
same  way  the  dormant  participators  have  none  against  third  persons. 

Both,  however,  may  avail  themselves  of  the  rights  of  action  of  the  manager  by 
means  of  a  formal  assignment. 

511.  Saving  the  modifications  which  resvilt  from  the  legal  nature  of  parti- 
cipation, it  produces  amongst  the  participators  the  same  rights  and  obligations  as 
mercantile  partnerships  confer  and  impose  on  partners  inter  se. 

Title  VIII.    Insurance  in  general  and  inland  insurance  in  particular. 

§  1.    Definitions. 

512.1)  An  insurance  is  a  bilateral,  conditional  and  speculative  contract  whereby 
a  natural  or  legal  person  takes  upon  liimseU  for  a  certain  time  all  or  some  of  the 
risks  of  loss  or  deterioration  run  by  a  certain  subject-matter  belonging  to  another 
person,  and  binds  himself  for  an  agreed  reward,  to  indemnify  him  for  the  loss  or  any 
other  appreciable  damage  suffered  by  the  insured  subject-matter. 

513.  The  person  who  takes  the  risk  upon  himself  is  called  the  insurer,  he  who 
is  free  therefrom,  the  assured,  and  the  reward  or  price  of  the  insurance,  premium. 

Risk  is  understood  as  the  happening  of  every  fortuitous  event  which  may 
cause  loss  or  deterioration  to  the  insured  subject-matter. 

Casualty  is  the  loss  of  or  damage  to  the  thing  insured. 

Total  or  almost  total  loss  is  called  a  major  casualty,  and  simple  damage  to  the 
thing  insured  a  minor  casualty. 

The  loss  or  deterioration  of  three  fourth  parts  of  the  value  of  the  thing  insured 
is  considered  as  total  loss  only  in  the  cases  expressed  by  the  law. 

Insurances  are  either  inland  or  marine. 

§  2.    Provisions  common  to  inland  and  marine  insurances. 

514.  An  insurance  is  completed  and  proved  by  a  notarial,  private  or  official 
document,  which  has  been  authenticated  by  a  broker  or  by  a  Chilean  consul,  as  the 
case  may  be. 

The  document  which  proves  the  insurance  is  called  the  policy. 

The  policy  may  be  made  out  in  favour  of  the  assured  by  name,  to  his  order 
or  to  bearer. 

If  a  private  or  official  document  is  executed,  two  copies  shall  be  drawn  up 
for  the  mutual  protection  of  the  parties. 

515.2)  An  insurance  which  is  verbally  arranged  is  vahd  as  a  promise,  provided 
that  the  contractors  have  agreed  formally  on  the  thing,  the  risk  and  the  premium. 

The  promise  may  be  proved  by  any  of  the  means  of  evidence  which  are  admitted 
in  a  mercantile  matter,  and  authorises  each  of  the  parties  to  demand  the  execution 
of  the  policy  from  the  other. 

516.  Every  pohcy  must  contain:  1.  The  names  and  surnames  of  the  insurer 
and  assured  and  the  address  of  each;  —  2.  A  statement  of  the  character  assumed 
by  the  assured  in  contracting  the  insurance;  —  3.  A  clear  and  precise  statement 

1)  Art.  2258  of  the  C.  C.  2)  Art.  1564  of  the  C.  C. 
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i  naturaleza  de  los  objetos  asegurados;  —  4.°  La  cantidad  asegurada;  —  5.°  Los 
riesgos  que  el  asegurador  toma  sobre  si;  —  6.°  La  epoca  en  que  principia  i  con- 
cluye  el  riesgo  para  el  asegurador;  —  7.°  La  prima  del  seguro,  i  el  tiempo,  lugar 
i  forma  en  que  haya  de  ser  pagada;  —  8.°  La  fecha,  con  espresion  de  la  hora;  — 
9.°  La  enunciacion  de  todas  las  circunstancias  que  puedan  suministrar  al  ase- 
gurador un  conocimiento  exacto  i  completo  de  los  riesgos,  i  la  de  todas  las  demas 
estipulaciones  que  hicieren  las  partes. 

517.  Respecto  del  asegurado,  el  seguro  es  un  contrato  de  mera  indemnizacion, 
i  jamas  puede  ser  para  el  la  ocasion  de  una  ganancia. 

518.1)  Pueden  celebrar  un  seguro  todas  las  personas  habiles  para  obligarse. 

Pero  de  parte  del  asegurado  se  requiere,  ademas  de  la  capacidad  legal,  que 
tenga  al  tiempo  del  contrato  un  interes  real  en  evitar  los  riesgos,  sea  en  calidad 
de  propietario,  coparticipe,  fideicomisario,  usufructuario,  arrendatario,  acreedor 
o  administrador  de  bienes  ajenos,  sea  en  cualquiera  otra  que  lo  constituya  interesado 
en  la  conservacion  del  objeto  asegurado. 

El  se  uro  en  que  falte  este  interes  es  nulo  i  de  ningun  valor. 

519.2)  El  seguro  puede  ser  contratado  por  cuenta  propia,  o  por  la  de  un  tercero 
en  virtud  de  un  poder  especial  o  jeneral,  i  aun  sin  su  conocimiento  i  autorizacion. 

Se  entiende  que  el  seguro  corresponde  al  que  lo  ha  contratado,  toda  vez  que 
la  poliza  no  esprese  que  es  por  cuenta  de  un  tercero. 

520.  Por  el  hecho  de  tomar  por  su  cuenta  el  seguro  del  objeto  mandado  asegurar, 
se  entiende  que  el  mandatario  asegura  de  acuerdo  con  las  instrucciones  de  su  man- 
dante. 

En  defecto  de  instrucciones,  se  tendra  por  realizado  el  seguro  conforme  a  las 
condiciones  usuales  en  el  lugar  donde  el  mandatario  deba  ejecutar  el  mandato. 

521.  Es  de  ningun  valor  el  seguro  ajustado  por  un  ajente  oficioso,  si  el  interesado 
o  su  mandatario,  ignorando  la  existencia  de  ese  contrato,  hubiere  hecho  asegurar 
el  mismo  objeto. 

522.  Pueden  ser  aseguradas  todas  las  cosas  corporales  o  incorporales,  con 
tal  que  existan  al  tiempo  del  contrato  o  en  la  epoca  en  que  principien  a  correr 
los  riesgos  por  cuenta  del  asegurador,  tengan  un  valor  estimable  en  dinero,  puedan 
ser  objeto  de  una  especulacion  Ucita,  i  se  haUen  espuestas  a  perderse  por  el  riesgo  que 
tome  sobre  si  el  asegurador. 

Por  consiguiente  no  pueden  ser  materia  de  seguro:  —  1.°  Las  ganancias  o 
beneficios  esperados;  —  2.°  Los  objetos  de  ilicito  comercio;  —  3.°  Las  cosas  inte- 
gramente  aseguradas,  a  no  ser  que  el  iiltimo  seguro  se  refiera  a  un  tiempo  diverso 
o  a  riesgos  de  distinta  naturaleza  que  los  que  comprenda  el  anterior;  —  4.°  Las  cosas 
que  lian  corrido  ya  el  riesgo,  hayanse  salvado  o  perecido  en  el. 

El  seguro  de  cosas  que  no  reunan  todas  las  condiciones  espresadas  en  el  incise 
primero  de  este  articulo  es  nulo  de  pleno  derecho. 

523.  El  asegurador  puede  hacer  reasegurar,  a  condiciones  mas  o  menos  favo- 
rables  que  las  estipuladas,  las  mismas  cosas  que  el  hubiere  asegurado. 

El  reseguro  no  estingue  las  obligaciones  del  asegurador,  ni  coniiere  al  asegurado 
accion  directa  contra  el  reasegurador. 

El  asegurador  i  el  asegurado  no  pueden  celebrar  un  reseguro;  pero  el  segundo 
puede  hacer  asegurar  el  costo  del  seguro  i  el  riesgo  de  insolvencia  del  primero. 

524.  Los  establecimientos  de  comercio,  como  almacenes,  bazares,  tiendas, 
fabricas  i  otros,  i  los  cargamentos  terrestres  o  maritimos  pueden  ser  asegurados  con 
o  sin  designacion  especifica  de  las  mercaderias  i  otros  objetos  que  contengan. 

Los  muebles  que  constituyen  el  menaje  de  una  casa  pueden  ser  tambien  ase- 
gurados en  esta  misma  forma,  salvo  los  que  tengan  un  gran  precio,  como  las  alhajas, 
cuadros  de  famiUa,  objetos  de  arte  u  otros  analogos,  los  cuales  seran  asegurados  con 
designacion. 


»)  Art.  1446  i   1447  C.  C. 

2)  Art.  1448  i  1449  C.  C.  Jiirispr.:  El  seguro  contratado  por  un  albacea  tenedor  de 
bienes  i  comunero  en  la  propiedad  asegurada  pertenece  a  la  comunidad,  a  pesar  de  haber  sido 
contratado  a  nombre  propio  por  el  albacea.  C.  de  Tacna.  G.  de  los  T.  A.  1903,  S.  1920, 
p.   524. 
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of  the  value  and  nature  of  the  assured  subject-matter;  —  4.  Tlie  amount  insured; 

—  5.  The  risks  which  the  insurer  takes  upon  himself;  —  6.  The  time  when  the  risk 
begins  and  ends  as  regards  the  insurer;  —  7.  The  premium  of  the  insurance,  and  the 
time,  place  and  manner  in  which  it  has  to  be  paid;  —  8.  The  date,  stating  the  hour; 

—  9.  A  statement  of  all  circumstances  which  may  give  the  insurer  a  correct  and 
complete  knowledge  of  the  risks,  and  a  statement  of  all  the  other  stipulations  made 
by  the  parties. 

517.  As  regards  the  assured,  an  msurance  is  a  contract  of  simple  indemnity, 
and  may  never  be  an  occasion  of  gain  to  him. 

518.^)  All  persons  who  are  capable  of  binding  themselves  may  make  an  insur- 
ance. 

But  on  the  part  of  the  assured,  besides  legal  capacity,  it  is  required  that 
at  the  time  of  the  contract  he  should  have  a  real  interest  in  avoiding  the  risks, 
whether  as  owner,  co-owner,  trustee,  usufructuary,  lessee,  creditor  or  administrator 
of  another's  property,  or  in  some  other  character  which  makes  liim  interested  in  the 
preservation  of  the  insured  subject-matter. 

An  insurance  wherein  this  interest  is  wanting  is  void  and  inoperative. 

519.^)  An  insurance  may  be  contracted  on  account  of  the  contractor,  or  on 
account  of  a  third  person  by  virtue  of  a  special  or  general  power,  and  even  without 
his  knowledge  or  authority. 

It  is  understood  that  the  insurance  belongs  to  the  person  who  has  contracted 
it,  whenever  the  poUcy  does  not  state  that  it  is  on  account  of  a  third  person. 

520.  By  the  fact  of  taking  on  liis  own  account  an  insurance  of  the  subject- 
matter  which  he  is  ordered  to  insure,  it  is  understood  that  the  agent  insures  in  ac- 
cordance with  the  instructions  of  his  principal. 

In  default  of  instructions,  the  insurance  shall  be  held  to  be  effected  in  con- 
formity with  the  terms  usual  in  the  place  wliere  the  agent  ought  to  execute  the 
mandate. 

521.  An  insurance  arranged  by  an  unauthorised  agent  is  void,  if  the  person 
interested  or  his  agent  has  caused  the  same  subject-matter  to  be  uisured,  in  ignor- 
ance of  the  existence  of  that  contract. 

522.  All  corporeal  and  incorporeal  things  may  be  insured,  provided  that  they 
exist  at  the  time  of  the  contract  or  at  the  time  when  the  risks  begin  to  run  on  account 
of  the  insurer,  that  they  have  a  value  which  can  be  appraised  in  money,  may  be 
the  subject-matter  of  a  lawful  speculation,  and  are  exposed  to  loss  through  the  risk 
which  the  insurer  assumes. 

Consequently  the  following  cannot  be  the  subject-matter  of  insurance:  1.  Ex- 
pected profits  or  benefits;  —  2.  The  subject-matter  of  ilUcit  commerce;  —  3.  Things 
which  are  wholly  insured,  unless  the  last  insurance  refers  to  a  time  different  or  to 
risks  of  a  different  nature  from  those  comprised  in  the  earlier;  —  4.  Things  which 
have  already  run  the  risk,  whether  they  have  been  salved  or  have  perished  thereby. 

An  insurance  of  things  which  do  not  combine  all  the  conditions  expressed  in 
the  first  paragraph  of  this  article  is  ipso  facto  void. 

523.  An  insurer  may  make  a  re-insurance  of  the  same  things  as  he  has  insured, 
on  more  or  less  favourable  terms. 

The  re-insurance  does  not  extinguish  the  obhgations  of  the  insurer,  nor  confer 
on  the  assured  a  direct  right  of  action  against  the  re-insurer. 

The  insurer  and  assured  cannot  make  a  re-insurance;  but  the  latter  may  cause 
the  cost  of  the  insurance  and  the  risk  of  the  insolvency  of  the  former  to  be  insured. 

524.  Commercial  establishments  such  as  warehouses,  markets,  shops,  factories 
and  the  hke,  and  land  and  sea  cargoes,  may  be  insured  with  or  without  the  specific 
definition  of  the  goods  and  other  objects  which  they  contain. 

Chattels  which  constitute  the  effects  of  a  house  may  also  be  insured  in  the  same 
way,  except  those  which  have  great  value,  such  as  jewels,  family  pictures,  objects 
of  art  and  other  objects,  which  shaU  be  insured  by  being  specifically  defined. 


1)  Art.  1446  and  1447  of  the  C.  C. 

2)  Art.  1448  and  1449  of  the  C.  C.  Jurisprudence:  An  insurance  contracted  by  an  exe- 
cutor who  is  in  possession  and  is  co-owner  of  the  property  insured,  belongs  to  the  joint 
interest,  in  spite  of  its  having  been  made  by  the  exei;utor  in  his  own  name.  Court  of  Appeal 
of  Tacna.    G.  de  los  T.    Year  1903,  Judgment  1920,  p.  624. 

B  8 


57  Cliile:  C6d.  de  Com.     Libro  II.    Contratos  i  obligaciones  mercantilea. 

En  uno  i  otro  caso  el  asegurado  debera  individualizar  los  objetos  asegurados  i 
ujstificar  su  existencia  i  valor  al  tiempo  del  siniestro. 

525.  Habiendo  muchos  seguros  sucesivos  celebrados  de  buena  fe  en  diferentes 
fechas,  solo  valdra  el  primero,  siempre  que  cubra  el  valor  integro  del  objete  asegurado. 

No  cubriendolo,  los  aseguradores  posteriores  responderan  del  valor  insoluto 
segun  el  orden  de  las  fechas  de  sus  respectivos  contratos. 

Los  aseguradores  cuyos  contratos  quedaren  anulados  por  falta  de  un  valor  ase- 
gurable,  restituiran  la  prima,  salvo  su  derecho  a  la  indemnizacion  a  que  hubiere  lugar. 

526.  Cuando  varios  aseguradores  aseguren  conjunta  o  separadamente  en  una 
misma  fecha  una  cantidad  que  exceda  el  verdadero  valor  del  objeto  asegurado,  no 
quedaran  responsables  sino  hasta  concurrencia  de  ese  valor  i  en  proporcion  de  la 
suma  que  cada  uno  de  eUos  hubiere  asegurado. 

El  seguro  no  datado  se  presume  celebrado  en  la  fecha  del  que  le  siga  inmediata- 
mente. 

527.  En  los  casos  previstos  en  los  dos  articulos  que  preceden,  el  asegurado  no 
podra  rescindir  un  seguro  anterior  para  haeer  responsables  a  los  aseguradores  pos- 
teriores. 

Exonerando  de  sus  obUgaciones  a  los  aseguradores  anteriores,  el  asegurado 
quedara  colocado  en  su  lugar,  en  el  mismo  orden  i  por  la  misma  suma  que  aquellos 
hubieren  asegurado. 

En  este  caso,  si  el  asegurado  contratare  un  nuevo  seguro,  los  aseguradores  ocu- 
paran  su  lugar  en  la  forma  que  espresa  el  inciso  anterior. 

528.  Auuque  una  cosa  haya  sido  asegurada  por  todo  su  valor,  es  permitido  ase- 
gurarla  de  nuevo  bajo  la  condiciou  de  que  el  segundo  asegurador  solo  sera  responsable 
siempre  que  el  asegurado  no  sea  completamente  indemnizado  por  el  primer  asegurador. 

En  este  caso  el  contrato  o  contratos  anteriores  seran  claramente  descritos  en  la 
nueva  poliza,  so  pena  de  nuUdad,  i  se  apUcaran  las  reglas  establecidas  en  los  art.  525 
i  526. 

529.  Desistiendo  en  forma  legal  de  un  seguro  contratado,  el  asegurado  podra 
hacer  asegurar  nuevamente  la  cosa  asegurada  por  el  mismo  tiempo  i  los  mismos 
riesgos. 

En  la  nueva  poliza  se  hara  mencion,  so  pena  de  nulidad,  tanto  del  seguro  an- 
terior como  del  desistimiento. 

530.  Trasmitida  por  titulo  universal  o  singular  la  propiedad  de  la  cosa  asegurada, 
el  seguro  correra  en  provecho  del  adquirente,  sin  necesidad  de  cesion,  desde  el  me- 
mento en  que  los  riesgos  le  correspondan,  a  mdnos  que  conste  evidentemente  que  el 
seguro  fue  consentido  por  el  asegurador  en  consideracion  a  la  persona  asegurada. 

531.  En  caso  de  trasmision  por  titulo  singular,  el  asegurador  podra  exijir  que 
el  adquirente  declare  en  el  acto  del  requerimiento  judicial  si  quiere  o  no  aprovecharse 
del  seguro. 

Si  lo  rehusare  i  el  asegurado  conservare  algun  interes  en  la  cosa,  el  seguro  con- 
tinuara  por  cuenta  de  este  hasta  concurrencia  de  su  interes. 

Si  ningun  interes  conservare,  se  tendra  por  estinguido  el  seguro  desde  el  mo- 
mento  de  la  enajenacion;  i  el  asegurador  podra  reolamar  del  asegurado  el  pago  de 
toda  la  prima  o  una  indemnizacion,  segun  la  naturaleza  del  seguro. 

532.  No  es  eficaz  el  seguro  sino  hasta  concurrencia  del  verdadero  valor  del 
objeto  asegurado,  aun  cuando  el  asegurador  se  haya  constituido  responsable  de  una 
suma  que  lo  exceda. 

No  haUandose  asegurado  el  integro  valor  de  la  cosa,  el  asegurador  solo  estara 
obhgado  a  indemnizar  el  siniestro  a  prorrata  entre  la  cantidad  asegurada  i  la  que  no 
lo  este. 

Sin  embargo,  los  interesados  podran  estipular  que  el  asegurado  no  soportar4 
parte  alguna  de  la  perdida  o  deterioro,  sino  en  el  caso  que  el  monto  del  siniestro 
exceda  la  suma  asegurada. 

533.  Omitiendose  en  la  poliza  la  determinacion  del  valor  de  las  cosas  aseguradas, 
el  asegurado  podra  establecerlo  por  todos  los  medios  de  prueba  que  admite  este 
Codigo. 

534.  Aunque  el  valor  haya  sido  formalmente  enunciado  en  la  poUza,  el  ase- 
gurador o  asegurado  podran  probar  que  la  estimacion  ha  sido  exajerada  por  error 
o  dolo. 
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In  either  case  the  assured  must  specify  the  objects  insured  and  prove  their 
existence  and  value  at  the  time  of  the  casualty. 

525.  When  there  are  several  successive  insurances  made  in  good  faith  on  different 
dates,  the  first  only  shall  be  vaUd,  provided  that  it  covers  the  whole  value  of  the 
insured  subject-matter. 

If  it  does  not  cover  this,  the  later  insurers  shall  be  liable  for  the  unpaid  value 
according  to  the  order  of  the  dates  of  their  respective  contracts. 

Insurers  whose  contracts  are  annulled  for  want  of  insurable  value,  shall  restore 
the  premium,  saving  their  right  to  compensation,  if  any. 

526.  When  several  insurers  jointly  or  separately  insure  on  the  same  date  an 
amount  which  exceeds  the  true  value  of  the  insured  subject-matter,  they  shall 
only  be  Uable  up  to  that  value  and  in  proportion  to  the  sum  wliich  each  of  them 
has  insured. 

An  undated  insurance  is  presumed  to  be  made  on  the  date  of  the  insurance 
which  immediately  foUows  it. 

527.  In  the  events  provided  for  by  the  two  preceding  articles,  the  assured  cannot 
rescind  a  prior  security  in  order  to  make  the  later  insurers  hable. 

If  he  exonerates  the  prior  insurers  from  their  obHgations,  the  assured  is  sub- 
stituted for  them  in  the  same  order  and  for  the  same  sum  as  they  have  insured. 

In  that  case,,  if  the  assured  contracts  a  new  insurance,  the  insurers  shall  take 
his  place  as  expressed  in  the  preceding  paragraph. 

528.  ■  Although  a  thing  lias  been  insured  for  all  its  value,  it  is  permitted  to  in- 
sure it  afresh  under  the  condition  that  the  second  insurer  shall  only  be  hable  provided 
that  the  assured  is  not  completely  indemnified  by  the  first  insurer. 

In  that  event  the  previous  contract  or  contracts  shall  be  clearly  described 
in  the  fresh  poUcy,  on  pain  of  nulhty,  and  the  rules  enacted  by  articles  525  and  526 
shall  apply. 

529.  If  he  abandons  a  contracted  insurance  in  a  lawful  manner,  the  assured 
may  cause  the  uisured  subject-matter  to  be  insured  afresh  for  the  same  time  and 
the  same  risks. 

Both  the  previous  insurance  and  the  abandonment  shall  be  mentioned  in  the 
new  pohcy,  on  pain  of  nuUity. 

530.  When  the  property  in  the  insured  subject-matter  is  transmitted  by  a 
universal  or  singular  title,  the  insurance  shall  run  for  the  benefit  of  the  transferee, 
without  the  necessity  of  an  assignment,  from  the  time  that  the  risks  affect  him, 
unless  it  is  clearly  stated  that  the  insurance  was  agreed  to  by  the  insurer  in  con- 
sideration of  the  persons  assured. 

531.  In  the  event  of  transmission  by  a  singular  title,  the  insurer  may  require 
the  transferee  to  declare  upon  a  judicial  requisition  whether  he  wishes  to  avail  him- 
self of  the  insurance  or  not. 

If  he  refuses  it  and  the  assured  retains  any  interest  in  the  thing,  the  insurance 
shall  continue  on  behalf  of  the  latter  up  to  the  amount  of  his  interest. 

If  he  retains  no  interest,  the  insurance  shall  be  held  to  be  extinguished  from 
the  time  of  the  ahenation ;  and  the  insurer  may  claim  from  the  assured  the  payment 
of  all  the  premium  or  compensation,  according  to  the  nature  of  the  insurance. 

532.  An  insurance  is  only  effective  up  to  the  amount  of  the  true  value  of  the 
insured  subject-matter,  even  when  the  insurer  has  made  himself  hable  for  a  sum 
which  exceeds  it. 

If  the  whole  value  of  the  thing  is  not  insured,  the  insurer  shall  only  be  bound 
to  indemnify  against  the  casualty  in  the  proportion  of  the  sum  insured  to  that  which 
is  not  insured. 

Nevertheless,  the  persons  interested  may  stipulate  that  the  assured  shall  not 
bear  any  part  of  the  loss  or  deterioration,  except  when  the  amount  of  the  loss  ex- 
ceeds the  sum  insured. 

533.  If  the  determination  of  the  value  of  the  insured  subject-matter  is  omitted 
from  the  pohcy,  the  assured  may  estabhsh  it  by  aU  the  means  of  evidence  allowed 
by  this  Code. 

534.  Although  the  value  has  been  formally  stated  in  the  pohcy,  the  insurer  or 
the  assured  may  prove  that  the  valuation  has  been  exaggerated  by  error  or  fraud. 

8* 
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Declarandose  que  ha  habido  exceso  por  error  en  la  estimacion,  la  suma  asegurada 
i  la  prima  seran  reducidas  hasta  concurrencia  del  verdadero  valor  de  los  objetos  ase- 
gurados ;  i  el  asegurador  podra  exijir  sobre  la  difereneia  entre  ese  valor  i  el  enunciado 
en  la  poUza  la  indemnizacion  a  que  haya  lugar. 

Probando  el  asegurador  que  la  difereneia  entre  el  valor  real  de  los  objetos  i  la 
cantidad  asegurada  proviene  de  dolo  del  asegurado,  este  no  podra  exijir  el  pago  del 
seguro  en  caso  de  siniestro,  ni  escusarse  de  abonar  al  asegurador  la  prima  integra, 
sin  perjuicio  de  la  accion  criminal. 

Pero  si  el  objeto  asegurado  hubiere  sido  justipreciado  por  peritos  elejidos  por 
las  partes,  el  asegurador  no  podra  impugnar,  salvo  el  caso  de  dolo,  el  valor  que 
aquellos  le  hubieren  asignado. 

535.  Si  la  poliza  no  contiene  la  designacion  espresa  o  tacita  de  la  cantidad  ase- 
gurada, se  entiende  que  el  asegurador  se  obUga  a  indemnizar  la  perdida  o  deterioro 
hasta  concurrencia  del  valor  de  la  cosa  asegurada  al  tiempo  del  siniestro. 

Hai  designacion  espresa,  no  solo  cuando  espresamente  se  designa  la  cantidad 
asegurada,  sino  cuando  el  asegurador  se  obUga  a  pagar  el  todo  o  parte  del  valor  del 
objeto  asegurado  segun  la  estimacion  que  de  el  se  haga  al  tiempo  del  siniestro,  o 
cuando  se  establece  en  la  poUza  el  medio  de  fijar  la  suma  asegurada. 

Hai  designacion  tacita,  siempre  que  la  poliza  contenga  la  valuacion  del  objeto 
asegurado,  la  fijacion  de  la  prima,  o  algun  otro  dato  que  baste  para  determinar  la 
suma  asegurada. 

536.  El  asegurador  puede  tomar  sobre  si  todos  o  algunos  de  los  riesgos  a  que 
esta  espuesta  la  cosa  asegurada. 

No  estando  espresamente  Umitado  el  seguro  a  determinados  riesgos,  el  ase- 
gurador responde  de  todos,  salvas  las  escepciones  legales. 

537.  En  defecto  de  estipulacion,  los  riesgos  principiaran  a  correr  por  cuenta  del 
asegurador  desde  que  las  partes  suscriban  la  poliza,  a  no  ser  que  la  lei  disponga  otra 
cosa. 

Los  tribunales  determinaran  en  la  hipotesis  propuesta  la  duracion  de  los  riesgos, 
tomaudo  en  consideracion  las  clausulas  de  la  poliza,  los  usos  locales  i  las  demas  cir- 
cunstancias  del  caso. 

538.  El  asegurado  no  puede  variar  por  si  solo  el  lugar  del  riesgo  ni  cualquiera 
otra  de  las  circunstancias  que  se  hayan  tenido  en  vista  para  estimarlo. 

La  variacion  ejecutada  sin  consentimiento  del  asegurador  autoriza  la  rescision 
del  contrato  si,  a  juicio  del  juzgado  competente,  estendiere  o  agravare  los  riesgos. 

539.  El  siniestro  se  presume  ocurrido  por  caso  fortuito;  pero  el  asegurador 
puede  acreditar  que  ha  sido  causado  por  un  accidente  que  no  le  constituye  respon- 
sable  de  sus  consecuencias,  segun  la  convencion  o  la  lei. 

640.  La  clausula  en  que  el  asegurador  se  comprometa  a  pasar  por  la  estimacion 
que  el  asegurado  haga  del  dafio  sufrido,  no  produce  otro  efecto  que  el  de  imponer 
al  primero  la  obhgacion  de  la  prueba. 

541.  El  seguro  contratado  sin  estipulacion  de  prima  es  nulo  i  de  ningun  valor. 

542.  El  asegurador  gana  irrevocablemente  la  prima  desde  el  momento  en  que 
los  riesgos  comienzan  a  correr  por  su  cuenta. 

543.  La  prima  puede  consistir  en  una  cantidad  de  dinero,  o  en  la  prestacion 
de  una  cosa  o  de  un  hecho  estimables  tambien  en  dinero,  i  pagarse  toda  a  la  vez, 
o  parcialmente  por  meses  o  por  aiios. 

En  defecto  de  estipulacion,  la  prima  es  pagadera  en  dinero ;  i  consistiendo  en  un 
tanto  por  ciento  o  en  una  cantidad  alzada,  sera  exijible  desde  que  el  asegurador 
empiece  a  correr  los  riesgos. 

La  prima  estipulada  en  entregas  periodicas  sera  pagada  al  principio  de  cada 
periodo. 

544.  El  no  pago  de  la  prima  al  vencimiento  del  plazo  convencioual  o  legal,  au- 
toriza al  asegurador  para  demandar  la  entrega  de  eUa  o  la  rescision  del  seguro  con 
indemnizacion  de  danos  i  perjuicios. 

La  demanda  de  la  prima  deja  subsistente  el  seguro. 
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If  it  is  declared  that  there  is  an  excess  through  error  in  the  valuation,  the  sum 
insured  and  the  premium  shall  be  reduced  to  the  level  of  the  true  value  of  the  in- 
sured subject-matter;  and  with  regard  to  the  difference  between  that  value  and 
that  stated  in  the  pohcy,  the  insurer  may  demand  compensation,  if  any  is  due. 

If  the  insurer  proves  that  the  difference  between  the  real  value  of  the  subject- 
matter  and  the  sum  insured  proceeds  from  fraud  of  the  assured,  the  latter  cannot 
claim  payment  of  the  insurance  in  case  of  casualty,  nor  excuse  himself  from  paying 
the  full  premium  to  the  insurer,  without  prejudice  to  criminal  proceedings. 

But  if  the  insured  subject-matter  has  been  appraised  by  experts  chosen  by  the 
parties,  the  insurer  cannot  impugn  the  value  which  they  have  assigned  thereto, 
except  in  case  of  fraud. 

535.  If  the  poUcy  does  not  contain  an  express  or  implied  defmition  of  the  sum 
insured,  it  is  understood  that  the  insurer  undertakes  to  make  good  the  loss  or  deter- 
ioration up  to  the  level  of  the  value  of  the  insured  subject-matter  at  the  time  of  the 
casualty. 

There  is  an  express  definition,  not  only  when  the  sum  insured  is  expressly  de- 
fined, but  also  when  the  insurer  undertakes  to  pay  the  whole  or  part  of  the  value 
of  the  insured  subject-matter  according  to  the  valuation  thereof  as  made  at  the 
time  of  the  casualty,  or  when  the  means  of  fixing  the  insured  sum  is  settled  by  the 
policy. 

There  is  an  implied  definition,  whenever  the  policy  contains  the  valuation 
of  the  insured  subject-matter,  the  determination  of  the  premium,  or  any  other 
fact  which  is  sufficient  to  fix  the  insured  sum. 

536.  The  insurer  may  assume  all  or  any  of  the  risks  to  which  the  insured  subject- 
matter  is  exposed. 

If  the  insurance  is  not  expressly  confined  to  certain  risks,  the  insurer  is  liable 
for  all,  saving  lawful  defences. 

537.  In  default  of  agreement  the  risks  shall  begin  to  run  for  the  account  of  the 
insurer  from  the  time  that  the  parties  sign  the  policy,  unless  the  law  provides 
otherwise. 

In  the  suggested  supposition,  the  tribunals  shall  determme  the  duration  of  the 
risks,  taking  into  consideration  the  terms  of  the  poUcy,  local  usage  and  the  other 
circumstances  of  the  case. 

538.  The  assured  cannot  by  himself  alone  change  the  place  of  the  risk  or  any 
other  of  the  particulars  which  have  been  taken  into  account  for  the  purpose  of 
estimatuig  it. 

A  change  made  without  the  consent  of  the  insurer  authorises  the  rescission 
of  the  contract  if,  in  the  opinion  of  the  competent  court,  it  extends  or  increases 
the  risks. 

539.  A  casualty  is  presumed  to  have  occurred  by  fortuitous  event;  but  the 
insurer  may  prove  that  it  has  been  caused  by  an  accident  which  does  not 
make  liim  responsible  for  the  consequences  thereof  according  to  the  agreement 
or  the  law. 

540.  A  condition  whereby  the  insurer  undertakes  to  abide  by  the  estimate  made 
by  the  assured  of  the  loss  suffered,  produces  no  effect  other  than  that  of  imposing  the 
obligation  of  the  proof  on  the  former. 

541.  An  insurance  contracted  without  a  stipulation  for  a  premium  is  void 
and  inoperative. 

542.  The  insurer  irrevocably  earns  the  premium  from  the  time  when  the  risks 
begin  to  run  on  his  account. 

543.  The  premium  may  consist  of  a  sum  of  money,  or  in  giving  a  thing  or 
doing  an  act,  capable  of  being  appraised  in  money,  and  may  be  paid  all  at  once  or 
by  instalments  by  the  month  or  year. 

In  default  of  stipulation,  the  premium  is  payable  in  money;  and  whether  it 
consists  of  so  much  per  centum  or  a  lump  sum,  it  shall  be  payable  from  the  time 
that  the  insurer  begins  to  run  the  risks. 

A  premium  which  is  agreed  by  periodical  payments  shall  be  paid  at  the  com- 
mencement of  each  period. 

544.  Non-payment  of  the  premium  at  the  maturity  of  the  agreed  or  legal  time, 
entitles  the  insurer  to  sue  for  the  payment  thereof  or  for  rescission  of  the  insurance 
with  compensation  for  damage. 

The  demand  for  the  premium  leaves  the  insurance  subsisting. 
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Instaurada  la  accion  rescisoria,  los  riesgos  cesan  de  correr  por  cuenta  del  ase- 
gurador,  i  el  asegurado  no  podra  exijir  el  resarcimiento  de  un  siniestro  ulterior,  ni 
aun  ofreciendo  el  page  de  la  prima. 

545.  El  asegurador  debera  poner  en  ejercicio  los  derechos  que  le  confiere  el 
anterior  articulo  dentro  del  termino  de  tres  dias,  contados  desde  el  vencimiento  del 
plazo;  i  no  haciendolo,  el  seguro  se  reputara  vijente  para  todos  sus  efectos,  i  el  ase- 
gurador solo  podra  perseguir  la  entrega  de  la  prima. 

546.  Concedido  un  termino  de  gracia  para  el  pago  de  la  prima,  los  aseguradores 
quedan  obligados  a  la  reparacion  del  siniestro  que  ocurra  antes  de  su  vencimiento; 
pero  si  ocurriere  despues,  no  estaran  obligados  a  reparario  sino  en  el  caso  en  que  la 
prima  hubiere  sido  pagada  dentro  del  termino  indicado. 

No  siendo  pagada,  los  aseguradores  podran  usar  del  derecho  que  les  otorga  el 
inciso  primero  del  art.  544. 

547.  Caducando  el  seguro  contratado  por  meses  o  por  aiios,  el  asegurado  no 
debera  cantidad  alguna  por  los  meses  o  aiios  que  no  hubieren  principiado  a  correr, 
ni  podra  repetir  porcion  alguna  de  la  prima  que  hubiere  pagado  por  la  parte  del  mes 
o  ano  que  no  hubiere  corrido. 

548.  El  descuento  de  las  primas  correspondientes  a  meses  o  aiios  futuros  es- 
tingue  la  division  mensual  o  anual  del  pago;  i  en  tal  caso  se  presume  que  las  partes 
ban  sustituido  al  seguro  primitivo  un  seguro  unico  por  una  sola  prima  i  un  numero 
determinado  de  aiios. 

549.  Ajustado  el  seguro  entre  el  asegurador  i  asegurado  o  su  mandatario,  el 
primero  debera  entregar  al  segundo  la  poUza  firmada  dentro  de  veinticuatro  horas, 
contadas  desde  la  feoha  del  ajuste. 

Si  el  seguro  fuere  celebrado  por  el  intermedio  de  corredor,  la  pobza  debera  ser 
firmada  i  entregada  a  las  partes  en  el  termino  de  cuatro  dias,  contados  desde  la  con- 
clusion del  contrato. 

La  inobservancia  de  lo  dispuesto  en  los  dos  incises  anteriores  confiere  al  ase- 
gurado el  derecho  de  reclamar  danos  i  perjuicios  al  asegurador  o  al  corredor  en  su  caso. 

550,1)  El  asegurador  contrae  principalmente  la  obligacion  de  pagar  al  asegurado 
la  suma  asegurada  o  parte  de  ella,  siempre  que  el  objeto  asegurado  se  pierda  total 
o  parcialmente,  o  sufra  algun  dano  por  efecto  del  caso  fortuito  que  hubiere  tomado 
a  su  cargo. 

La  responsabilidad  del  asegurador  en  ningun  caso  podra  exceder  de  la  cantidad 
asegurada. 

551.  Si  el  accidente  ocurrido  antes  i  continuado  despues  de  vencido  el  termino 
del  seguro  consumare  la  p6rdida  o  el  deterioro  de  la  cosa  asegurada,  los  aseguradores 
responderan  del  integro  valor  del  siniestro. 

Pero  si  ocurriere  antes  i  continuare  despues  que  los  riesgos  hubieren  principiado 
a  correr  por  cuenta  de  los  aseguradores,  estos  no  seran  responsables  del  siniestro. 

552.  El  asegurador  no  esta  obUgado  a  indemnizar  la  perdida  o  deterioro  pro- 
cedentes  de  vicio  propio  de  la  cosa,  de  un  hecho  personal  del  asegurado  o  de  un  hecho 
ajeno  que  afecte  civilmente  la  responsabiUdad  de  este. 

Sin  embargo,  el  asegurador  puede  tomar  sobre  si,  en  virtud  de  inia  estipulacion 
espresa,  los  riesgos  provenientes  de  vicio  propio  de  la  cosa ;  pero  le  es  prohibido  cons- 
tituirse  responsable  de  los  hechos  personales  del  asegurado. 

Entiendese  por  vicio  propio  el  jermen  de  destruccion  o  deterioro  que  Uevan  en 
si  las  cosas  por  su  propia  naturaleza  o  destiiio,  aunque  se  las  suponga  de  la  mas  per- 
fecta  caUdad  en  su  especie. 

553.  El  asegurador  que  pagare  la  cantidad  asegurada  podra  exijir  del  aseguiado 
cesion  de  los  derechos  que  por  razon  del  siniestro  tenga  contra  terceros,  i  el  asegurado 
sera  responsable  de  todos  los  actos  que  puedan  perjudicar  al  ejercicio  de  las  acciones 
cedidas. 


')  Jurispr.:  Solo  desde  la  sentencia  que  absuelve  al  comerciante  de  la  responsabilidad 
criminal  que  puede  afectarle  por  el  incendio  de  su  negocio,  puede  contarse  el  plazo  para  exijir 
el  seguro,  porque  solo  desde  entonces  est4  el  asegurado  en  situacion  legal  de  demandarlo.  C.  de 
Valparaiso.  G.  de  los  T.  A.  1899,  S.  2356,  p.  1796,  T.  II.  No  puede  el  comerciante  demandar 
el  pago  del  seguro  mientras  no  se  haya  dictado  sentencia  absolutoria  en  lo  criminal,  ya  que, 
segun  el  articulo  483  del  Codigo  Penal,  se  presume  responsable  del  incendio  al  comerciante  en 
cuya  casa  o  establecimiento  ha  tenido  orijen  aqu^l,  siempre  que  no  justifique  que  el  incendio 
no  le  reporta  utilidad.    C.  de  Valparaiso.    G.  de  los  T.  A.  1894,  S.  684,  p.  517.    V6ase  Art.  557. 
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On  the  commencement  of  an  action  for  rescission,  the  risks  cease  to  run  on  ac- 
count of  the  insurer,  and  the  assured  cannot  claim  indemnity  for  a  subsequent  casu- 
alty, even  on  offering  payment  of  the  premium. 

545.  The  insurer  must  enforce  the  rights  conferred  on  him  by  the  preceding 
article  within  the  term  of  tliree  days,  reckoned  from  the  maturity  of  the  time;  and 
if  he  fails  to  do  so,  the  insurance  shall  be  considered  in  force  for  all  its  purposes, 
and  the  insurer  shall  only  sue  for  payment  of  the  premium. 

546.  When  a  term  of  grace  is  granted  for  payment  of  the  premium,  the  insurers 
are  bound  to  give  reparation  for  a  casualty  which  happens  before  its  expiration; 
but  if  it  occurs  afterwards,  they  are  not  bound  to  repair  it,  except  when  the  premium 
has  been  paid  within  the  said  term. 

If  it  is  not  paid,  the  insurers  may  avail  themselves  of  the  right  granted  to  them 
by  the  first  paragraph  of  article  544. 

547.  On  the  lapse  of  an  insurance  which  is  contracted  by  the  month  or  years 
the  assured  shall  not  owe  any  sum  for  the  months  or  years  which  have  not  commenced 
to  run,  and  cannot  reclaim  any  portion  of  the  premium  which  he  has  paid  for  a  part 
of  an  unexpired  month  or  year. 

548.  The  discounting  of  premiums  which  correspond  to  future  months  or  years 
extinguishes  the  monthly  or  annual  division  of  the  payment;  and  in  that  event  it 
is  presumed  that  the  parties  have  substituted  for  the  original  insurance  a  single 
insurance  at  a  single  premium  and  a  certain  number  of  years. 

549.  When  an  insurance  is  agreed  between  an  insurer  and  an  assured  or  his 
agent,  the  former  must  dehver  the  signed  pohcy  to  the  latter  within  twenty-four 
hours  reckoned  from  the  date  of  the  agreement. 

If  the  insurance  is  made  through  the  intervention  of  a  broker,  the  poUcy  must 
be  signed  and  delivered  to  the  parties  within  the  term  of  four  days,  reckoned  from 
the  conclusion  of  the  contract. 

Non-observance  of  the  provisions  of  the  two  preceding  paragraphs  confers  on  the 
assured  the  right  to  claim  damages  from  the  insurer  or  broker,  as  the  case  may  be. 

550.^)  The  principal  obUgation  of  the  insurer  is  to  pay  to  the  assured  the  sum 
insured  or  part  thereof,  whenever  the  insured  subject-matter  is  totally  or  partially 
lost,  or  suffers  any  damage  by  the  effect  of  a  fortuitous  event  which  the  insurer  has 
assumed. 

The  Uability  of  the  insurer  can  in  no  event  exceed  the  sum  insured. 

551.  If  an  accident  which  has  occurred  before  and  has  continued  after  the  ex- 
piration of  the  term  of  the  insurance,  completes  the  loss  or  deterioration  of  the  in- 
sured subject-matter,  the  insurers  shall  be  hable  for  the  whole  amount  of  the  loss. 

But  if  it  occurs  before  and  continues  after  the  risks  have  begun  to  run  for  the 
account  of  the  insurers,  they  shall  not  be  hable  for  the  casualty. 

552.  An  insurer  is  not  bound  to  make  good  a  loss  or  deterioration  which  proceeds 
from  the  inherent  defect  of  the  thing,  from  a  personal  act  of  the  assured,  or  from 
an  extraneous  act  which  civilly  affects  the  Uabihty  of  the  latter. 

Nevertheless,  the  insurer  may  by  virtue  of  an  express  stipulation,  assume 
risks  which  proceed  from  the  inherent  defect  of  the  tiling;  but  he  is  forbidden  to 
make  himself  hable  for  the  personal  acts  of  the  assured. 

By  inherent  defect  is  meant  the  germ  of  destruction  or  deterioration  which 
things  carry  in  themselves  by  their  own  nature  or  apphcation,  although  they  are 
supposed  to  be  of  the  most  perfect  quahty  of  their  species. 

553.  An  insurer  who  pays  the  sum  insured  may  require  the  assured  to  assign 
the  rights  which  he  has  against  third  persons  by  reason  of  the  casualty,  and  the 
assured  shall  be  liable  for  all  acts  which  may  prejudice  the  enforcement  of  the  assigned 
rights  of  action. 


1)  Jurisprudence:  The  time  for  suing  for  the  insiu-ance  money  can  only  be  reckoned  from 
the  judgment  absolving  the  merchant  from  the  criminal  Uability  on  the  charge  of  setting  fire 
to  his  house  of  business,  because  it  is  only  from  that  time  that  the  assured  is  in  a  legal  position 
to  demand  it.  Court  of  Appeal  of  Valparaiso.  G.  de  los  T.  Year  1899,  Judgment  2356,  p.  1796, 
T.  II.  A  merchant  cannot  demand  payment  of  the  insurance  until  judgment  of  acquittal  haa 
been  pronounced  on  the  criminal  side,  since,  according  to  art.  483  of  the  Criminal  Code,  a 
merchant  in  whose  house  or  establishment  a  fire  originated  is  presumed  to  be  responsible 
therefor,  whenever  he  fails  to  prove  that  the  fire  brings  him  no  advantage.  Court  of  Appeal 
of  Valparaiso.    G.  de  los  T.  Year  1894,  Judgment  684,  p.  517.    See  article  557. 


(50  Chile:  C6d.  de  Com.     Libro  II.    Contratos  i  obligaciones  mercantilea. 

Aun  sin  necesidad  de  cesion,  el  asegurador,  en  su  caracter  de  interesado  en  la 
conservacion  de  la  cosa  asegurada,  puede  demandar  dafios  i  perjuicios  a  los  autores 
del  siniestro. 

Pero  en  este  caso  el  asegurador  no  podra  prevalerse  de  una  presuncion  o  de  cual- 
quier  otro  beneficio  legal  que  competa  a  la  persona  asegurada. 

554."^)  Per  el  mero  hecho  de  pagar  el  siniestro,  el  que  asegura  la  solvencia  del 
asegurador  de  la  cosa  se  subroga  al  asegurado  en  todos  los  derechos  que  a  este  con- 
fiere  el  primer  seguro. 

555.^)  La  cosa  que  es  materia  del  seguro  es  subrogada  por  la  cantidad  asegu- 
rada para  el  efecto  de  ejercitar  sobre  esta  los  privilejios  e  hipotecas  constituidos 
sobre  aqueUa. 

656.  El  asegurado  esta  obUgado:  1.°  A  declarar  sinceramente  todas  las  circun- 
stanciaa  necesarias  para  identificar  la  cosa  asegurada  i  apreciar  la  estension  de 
los  riesgos;  —  2.°  A  pagar  la  prima  en  la  forma  i  epoca  convenidas;  —  3.°  A 
emplear  todo  el  cuidado  i  celo  de  un  dilijente  padre  de  familia  para  prevenir  el 
siniestro;  —  4.°  A  tomar  todas  las  providencias  necesarias  para  salvar  o  recobrar 
la  cosa  asegurada,  o  para  conservar  sus  restos;  —  5.°  A  notificar  al  asegurador, 
dentro  de  los  tres  dias  siguientes  a  la  recepcion  de  la  noticia,  el  advenimiento  de 
cualquier  accidente  que  afecte  su  responsabilidad,  haciendo  en  la  notificacion  una 
enunciacion  clara  de  las  causas  i  circunstancias  del  accidente  ocurrido;  —  6.°  A 
declarar  al  tiempo  de  exijir  el  pago  de  un  siniestro  los  seguros  que  haya  hecho  o 
mandado  hacer  sobre  el  objeto  asegurado;  —  7.°  A probar  la  coexistencia  de  todas 
las  circunstancias  necesarias  para  establecer  la  responsabihdad  del  asegureidor. 

Este  es  responsable  de  todos  los  gastos  que  liaga  el  asegurado  para  cumplir  las 
obligaciones  espresadas  en  los  numeros  3.°  i  4.°. 

557.3)  El  seguro  se  rescinde:  1.°  Por  las  declaraciones  falsas  o  erroneas  o  por 
las  reticencias  del  asegurado  acerca  de  aquellas  circunstancias  que,  conocidas  por 
el  asegurador,  pudieran  retraerle  de  la  celebracion  del  contrato  o  producir  alguna 
modificacion  sustancial  en  sus  condiciones;  —  2.°  Por  inobservancia  de  las  obh- 
gaoiones  contraidas ;  —  3.  °  Por  f alta  absoluta  o  estincion  de  los  riesgos. 

Si  la  falta  o  estincion  de  los  riesgos  fuere  parcial,  el  seguro  se  rescindira  par- 
cialmente. 

558.  Pronunciada  la  nulidad  o  la  rescision  del  seguro  por  dolo  o  fraude  del  ase- 
gurado, el  asegurador  podra  demandar  el  pago  de  la  prima  o  retenerla,  sin  perjuicio 
de  la  accion  criminal,  aunque  no  haya  corrido  riesgo  alguno. 

559.  Declarada  la  quiebra  del  asegurador  pendientes  los  riesgos,  el  aseguretdo 
podra  soUcitar  la  rescision  del  seguro  o  exijir  que  el  concurso  afiance  el  cumpU- 
miento  de  las  obUgaciones  del  faUido. 

Goza  de  la  misma  opcion  el  asegurador,  si  ocurriere  la  quiebra  del  asegurado 
antes  de  pagarse  la  prima. 

Si  el  fallido  o  el  administrador  de  la  quiebra  no  otorgare  fianza  dentro  de  los 
tres  dias  siguientes  al  de  la  notificacion  de  la  demanda,  el  seguro  quedara  rescindido. 

560.  Las  companias  anonimas  de  seguros  mutuos  estan  sujetas  a  las  reglas  que 
contiene  el  presente  parrafo  en  todo  lo  relativo  a  la  fijacion  de  los  derechos  i  obli- 
gaciones de  la  compaiiia  i  de  los  accionistas  en  los  casos  de  siniestro. 

§  3.°    Disposiciones  esfeciales  relativas  a  los  seguros  terrestres. 

561.  Los  seguros  terrestres  son  mutuos  o  a  prima. 

Los  seguros  mutuos  participan  a  la  vez  del  contrato  de  seguro  i  del  de  sociedad ; 
i  aunque  por  su  naturaleza  sean  contratos  civiles,  estan  sujetos  a  la  lejislacion  mer- 
cantU  conforme  a  lo  prescrito  en  el  art.  2064  del  Codigo  Qvil. 


1)  Art.  1608,  1609  i  1610,  inc.  1  C.  C. 

2)  Art.  1610,  inc.  1  il612  C.  C. 

3)  Art  1454  i  1458  C.  C.  Jurispr.:  No  ha  lugar  al  pago  del  seguro  por  no  haberse 
cobrado  en  el  plazo  designado  en  la  poliza;  contra  el  voto  de  uno  de  los  miembros  que  opino 
que  este  plazo  no  podia  contarse  sino  desde  que  el  asegurado  obtuviera  sentencia  absolutoria 
por  la  responsabilidad  que  podia  afectarle  en  el  incendio.  C.  de  Valparaiso.  G.  de  los  T. 
A.  1901,  S.  993,  p.  853.     V6ase  Art.  550. 
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Even  without  tlie  necessity  of  assignment,  the  insurer,  as  a  person  interested 
in  the  preservation  of  the  insured  subject-matter,  may  claim  damages  from  the 
authors  of  the  casualty. 

But  in  that  case  the  insurer  cannot  avail  himself  of  a  presumption  or  of  any 
other  legal  benefit  which  is  competent  to  the  person  assured. 

554.1)  By  tjje  mere  fact  of  paying  the  loss,  a  person  who  insures  the  solvency 
of  the  insurer  of  the  thing  is  subrogated  to  the  assured  in  all  the  rights  which  the 
first  insurance  confers  on  him. 

555.^)  The  thing  which  is  the  material  substance  of  the  insurance  is  replaced 
by  the  sum  insured  for  the  purpose  of  enforcing  thereon  the  privileges  and  mort- 
gages which  have  been  constituted  over  the  former. 

556.  The  assured  in  obUged:  1.  To  sincerely  declare  all  particulars  which  are 
necessary  for  identifying  the  insured  subject-matter  and  appreciating  the  extent 
of  the  risks ;  —  2.  To  pay  the  premium  as  and  when  agreed ;  —  3.  To  use  all  the  care 
and  eagerness  of  a  diligent  paterfamihas  in  order  to  prevent  the  casualty;  —  4.  To 
take  all  necessary  measures  for  salving  or  recovermg  the  insured  subject-matter, 
and  for  preserving  the  remains ;  —  5.  Within  the  three  days  following  the  reception 
of  the  news,  to  notify  the  insurer  of  the  happening  of  any  accident  which  affects 
his  liabiUty,  and  to  make  a  clear  enunciation  in  the  notice  of  the  causes  and  parti- 
culars of  the  accident  which  has  occurred ;  —  6.  At  the  time  of  demanding  payment 
for  a  casualty  to  declare  the  insurances  which  he  has  made  or  ordered  to  be  made 
over  the  insured  subject-matter;  —  7.  To  prove  the  co-existence  of  all  the  circum- 
stances which  are  necessary  to  establish  the  hability  of  the  insurer. 

The  latter  is  liable  for  all  the  expenses  incurred  by  the  assured  for  the  purpose 
of  fulfiUing  the  obhgations  expressed  in  numbers  3  and  4. 

557.^)  An  insurance  is  avoided:  1.  By  false  or  erroneous  declarations  or  by 
concealments  on  the  part  of  the  assured  concerning  those  circumstances  which, 
if  known  by  the  insurer,  would  prevent  him  from  making  the  contract  or  produce 
some  substantial  alteration  in  the  terms  thereof ;  —  2.  By  non-observance  of  the  con- 
tracted obhgations;  —  3.  By  the  complete  absence  or  extinction  of  the  risks. 

If  the  absence  or  extinction  of  the  risks  is  partial,  the  insurance  shall  be  parti- 
ally avoided. 

558.  If  the  nulhty  or  rescission  of  the  insurance  is  declared  for  the  deceit  or 
fraud  of  the  assured,  the  insurer  may  demand  payment  of  the  premium  or  retain 
it,  without  prejudice  to  criminal  proceedings,  although  he  has  run  no  risk. 

559.  If  the  bankruptcy  of  the  insurer  is  declared  while  the  risks  are  pending, 
the  assured  may  apply  for  rescission  of  the  insurance  or  require  the  creditors  to 
guarantee  the  fulfilment  of  the  obligations  of  the  bankrupt. 

The  insurer  has  the  same  option  if  the  bankruptcy  of  the  assured  occurs  before 
the  premium  is  paid. 

If  the  bankrupt  or  the  administrator  of  the  bankruptcy  fails  to  execute  the 
guaranty  within  the  three  days  following  that  of  the  notification  of  the  demand, 
the  insurance  shall  be  and  remain  rescinded. 

560.  Limited  companies  of  mutual  insurance  are  subject  to  the  rules  contained 
in  the  present  §  in  all  that  relates  to  the  ascertainment  of  the  rights  and  obhgations 
of  the  company  and  of  the  shareholders  in  the  event  of  casualties. 

§  3.    Special  provisions  relating  to  inland  insurances. 

561.  Inland  insurances  are  either  mutual  or  at  a  premium. 

Mutual  insurances  participate  both  in  the  contract  of  insurance  and  in  that 
of  the  association;  and  although  they  are  civil  contracts  by  nature,  they  are  sub- 
ject to  the  mercantile  legislation  in  conformity  with  the  provisions  of  article  2064 
of  the  Civil  Code. 


1)  Art.  1608,  1609  and  1610,  paragraph  1   of  the  C.  C. 

2)  Art.   1610,  paragraph  1,   and   1612  of  the  C.  C. 

^)  Art.  1454  and  1458  of  the  C.  C.  Jurisprudence:  Through  its  not  having  been  sued  for 
within  the  time  defined  in  the  policy,  there  is  no  occasion  to  pay  the  insurance ;  contrary  to  the 
vote  of  one  of  the  members  who  was  of  opinion  that  this  time  could  only  be  reckoned  from 
the  time  that  the  assured  obtained  judgment  absolving  him  from  the  responsibility  for  the  fire 
which  might  affect  him.  Court  of  Appeal  of  Valparaiso.  G.  de  los  T.  Year  1901,  Judgment 
993,  p.  853.    See  art.  550. 
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562.  Los  seguros  terrestres  a  prima  tienen  ordinariamente  por  objeto  asegurar : 
1.°  La  duracion  de  la  vida  de  una  o  mas  personas;  —  2.°  Los  riesgos  de  incen- 
dio; —  3.°  Los  riesgos  de  las  cosechas  pendientes  o  realizadas;  —  4.°  Los  riesgos 
de  trasporte  por  tierra,  lagos,  rios  i  canales  navegables. 

563.  La  dejacion  de  las  cosas  aseguradas  no  es  admisible  en  los  seguros  ter- 
restres, salvo  el  caso  de  convenio  de  las  partes. 

Tampoco  es  admisible  la  rescision  por  la  mera  voluntad  del  asegurado,  ni  aun 
pagando  una  indemnizacion. 

564.  Si  la  rescision  fuere  causada  por  un  caso  fortuito  o  de  fuerza  mayor,  el  ase- 
gurador  no  tendra  derecho  a  reclamar  indemnizacion  alguna,  salva  estipulacion  en 
contrario. 

Pero  si  lo  fuere  por  un  hecho  inculpable  del  asegurado,  el  asegurador  podra  soli- 
citar  indemnizacion  de  danos  i  perjuicios  con  arreglo  a  los  principios  jenerales. 

Las  disposiciones  de  este  articulo  i  las  del  precedente  no  son  aplicables  al  se- 
guro  de  trasportes  terrestres. 

565.  La  indemnizacion  a  que  se  obUga  el  asegurador  se  regla,  dentro  de  los 
limites  de  la  convencion,  sobre  la  base  del  valor  que  tenga  el  objeto  asegurado  al 
tiempo  del  siniestro. 

566.  En  el  caso  previsto  en  el  numero  4.°  del  art.  522  el  seguro  se  tendra  como 
no  celebrado,  aunque  el  asegurador  i  asegurado  hayan  procedido  con  ignorancia 
de  la  perdida  o  salvacion  del  objeto  asegurado. 

Pero  si  alguno  de  ellos  hubiere  obrado  con  conocimiento  de  la  perdida  o  salvacion 
de  la  cosa,  sera  obligado  a  indemnizar  competentemente  al  otro,  sin  perjuicio  de  la 
aplicacion  de  la  pena  que  le  imponga  la  lei. 

Conociendo  ambas  partes  el  suceso  que  ha  puesto  fin  a  los  riesgos,  el  seguro  se 
tendra  para  todos  sus  efectos  como  una  mera  apuesta. 

567.  Lo  dispuesto  en  el  incise  final  del  art.  556  se  aplica  a  los  seguros  terrestres, 
salvo  el  de  trasportes,  aun  cuando  los  gastos  de  salvamento  excedan  al  valor  de  los 
objetos  salvados. 

568.  Las  acciones  resultantes  del  seguro  terrestre,  salvo  el  de  trasportes,  pres- 
criben  por  el  trascurso  de  cinco  afios. 

Si  la  prima  fuere  pagadera  por  cuotas  en  epocas  fijas  i  periodicas,  la  accion  para 
cobrar  cada  cuota  prescribe  en  cinco  aiios,  contados  desde  el  momento  en  que  sea 
exijible. 

§  4.°    Del  seguro  de  vida. 

569.  La  vida  de  una  persona  puede  ser  asegurada  por  eUa  misma  o  por  un  ter- 
cero  que  tenga  interes  actual  i  efectivo  en  su  conservacion. 

En  el  segundo  caso  el  asegurado  es  el  tercero  en  cuyo  beneficio  cede  el  seguro 
i  que  se  obHga  a  pagar  la  prima. 

570.  El  seguro  celebrado  por  un  tercero  puede  realizarse  sin  noticia  i  consenti- 
miento  de  la  persona  cuya  vida  es  asegurada. 

571.  El  seguro  puede  ser  temporal  o  vitalicio. 

Omitida  la  designacion  del  tiempo  que  debe  durar,  el  seguro  se  reputara  vitalicio. 

572.  El  riesgo  que  el  asegurador  toma  sobre  si  puede  ser  el  de  muerte  del  ase- 
gurado dentro  de  un  determinado  tiempo  o  en  ciertas  circunstancias  previstas  por  las 
partes,  o  el  de  la  prolongacion  de  la  vida  mas  alia  de  la  epoca  fijada  por  la  convencion. 

573.  A  mas  de  las  enunciaciones  que  contiene  el  art.  516,  la  poliza  debera  es- 
presar  la  edad,  profesion  i  estado  de  salud  de  la  persona  cuya  vida  se  asegura. 

574.  Es  nulo  el  seguro  si  al  tiempo  del  contrato  no  existe  la  persona  cuya  vida 
es  asegurada,  aun  cuando  las  partes  ignoren  su  faUecimiento. 

575.  El  seguro  de  vida  se  rescinde:  1.°  Si  el  que  ha  hecho  asegurar  su  vida  la 
perdiere  por  suicidio  o  por  condenacion  capital,  o  si  la  perdiere  en  duelo  o  en  otra 
empresa  criminal,  o  si  fuere  muerto  por  sus  herederos.  Esta  disposicion  es  inaph- 
cable  al  caso  de  seguro  contratado  por  un  tercero.  —  2.°  Si  el  que  reclama  la 
cantidad  asegurada  fuere  autor  o  comphce  de  la  muerte  de  la  persona  cuya  vida  ha 
sido  asegurada. 

576.^)  La  mera  ausencia  i  desaparicion  de  la  persona  cuya  vida  ha  sido 
asegurada,  no  hace  exijible  la  cantidad  asegurada,  a  no  ser  que  los  interesados 
estipulen  otra  cosa. 

1]  Art.  83  i  91  C.  C. 
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562.  Inland  insurances  at  a  premium  are  generally  intended  to  insure:  1.  The 
duration  of  the  life  of  one  or  more  persons;  —  2.  Fire  risks;  —  3.  Risks  to  pending 
or  gathered  harvests;  —  4.  Risks  of  carriage  by  land,  and  navigable  lakes,  rivers 
and  canals. 

563.  Abandonment  of  the  insmed  subject-matter  is  not  permissible  in  inland 
insurances,  except  in  the  event  of  agreement  of  the  parties. 

Nor  is  rescission  admissible  at  the  mere  •n-ish  of  the  assured,  even  on  paying 
compensation. 

564.  If  rescission  is  caused  by  a  fortuitous  event  or  vis  major,  the  insurer  shall 
not  be  entitled  to  claim  any  compensation,  saving  a  stipulation  to  the  contrary. 

But  if  it  is  tlirough  an  innocent  act  of  the  assured,  the  insurer  may  apply  for 
compensation  for  damage  in  accordance  with  general  principles. 

The  provisions  of  this  and  of  the  preceding  article  do  not  apply  to  an  insurance 
of  land  carriage. 

565.  The  indemnity  to  «hich  the  insurer  is  bound  is  regulated,  within  the  Umits 
of  the  agreement,  according  to  the  basis  of  the  value  of  the  insured  subject-matter 
at  the  time  of  the  casualty. 

566.  In  the  event  provided  for  by  number  4  of  article  522,  the  insurance  shall 
be  held  not  to  have  been  made,  although  the  insurer  and  assured  have  acted  in  ignor- 
ance of  tlie  loss  or  salving  of  the  insured  subject-matter. 

But  if  one  of  them  has  acted  ^rith  knowledge  of  the  loss  or  salving  of  the  thing, 
he  shall  be  bound  to  properly  compensate  the  other,  without  prejudice  to  the  appli- 
cation of  the  punishment  infhcted  by  law. 

If  both  parties  know  of  the  event  which  has  put  an  end  to  the  risks,  the  in- 
surance for  all  its  effects  shall  be  held  to  be  a  mere  bet. 

567.  The  provisions  of  the  final  paragraph  of  article  556  apply  to  inland  insur- 
ances, except  that  of  carriage,  even  when  the  expenses  of  salving  exceed  the  value 
of  the  salved  objects. 

568.  Actions  arising  from  inland  insurances,  except  that  of  carriage,  are  pre- 
scribed by  the  expiration  of  five  years. 

If  the  premium  is  payable  by  contributions  at  fixed  and  periodical  times,  the 
action  to  recover  each  contribution  is  prescribed  in  five  years,  reckoned  from  the 
time  when  it  is  payable. 

§  4.    Life  assurance. 

569.  The  hfe  of  a  person  may  be  insured  by  the  person  himself  or  by  a  third 
person  who  has  a  present  and  actual  interest  in  its  preservation. 

In  the  second  case  the  assured  is  the  third  person  for  whose  benefit  the  insur- 
ance accrues  due  and  who  is  bound  to  pay  the  premium. 

570.  An  insurance  made  by  a  third  person  may  be  effected  without  the  know- 
ledge or  consent  of  the  person  whose  life  is  insured. 

571.  An  insurance  may  be  for  a  certain  time  or  for  Ufe. 

When  the  definition  of  the  length  of  time  is  omitted,  the  insurance  shall  be 
reputed  to  be  for  Ufe. 

572.  The  risk  which  the  insurer  assumes  may  be  that  of  the  death  of  the  assured 
■within  a  certain  time  or  in  certain  circumstances  contemplated  by  the  parties,  or 
that  of  the  prolongation  of  the  hfe  beyond  the  time  fixed  by  the  agreement. 

573.  Besides  the  statements  contained  in  article  516,  the  pohcy  must  express 
the  age,  profession  and  condition  of  health  of  the  person  whose  life  is  insured. 

574.  If  the  person  whose  life  is  insured  is  not  in  existence  at  the  time  of  the 
contract,  the  insurance  is  void,  even  when  the  parties  are  not  aware  of  his  death. 

575.  A  life  insurance  is  rescinded:  1.  If  the  person  who  has  caused  his  hfe  to 
be  insured  loses  it  by  suicide  or  by  capital  punishment,  or  it  he  loses  it  in  a  duel 
or  other  criminal  enterprise,  or  if  he  is  killed  by  his  heirs.  This  provision  does  not 
apply  to  the  case  of  an  insurance  contracted  by  a  third  person ;  —  2.  If  the  person 
who  claims  the  sum  insured  is  the  author  or  accomphce  of  the  death  of  the  person 
whose  life  has  been  insured. 

576.1)  The  mere  absence  or  disappearance  of  the  person  whose  life  has  been 
insured,  does  not  make  the  insured  sum  payable,  unless  the  persons  interested 
agree  otherwise. 

1)  Art.  83  and  91  of  the  C.  C. 
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Pero  si  los  herederos  presuntivos  del  desaparecido  obtuvieren  la  posesion  de- 
finitiva,  podran  exijir  el  pago  de  la  cantidad  asegurada  bajo  caucion  de  restituirla 
si  el  ausente  apareciere. 

577.  La  fijacion  de  la  cantidad  asegurada  i  todas  las  condiciones  accidentales 
del  contrato  quedan  al  arbitrio  de  las  partes. 

578.1)  Las  disposiciones  precedentes  no  son  aplicables  a  las  tontinas,  seguros 
mutuos  de  vida,  ni  a  los  demas  contratos  que  requieran  la  contribucion  de  una  can- 
tidad fija. 

§  5.°    Del  seguro  contra  incendio. 

579.  Fuera  de  las  enunciaciones  que  exije  el  art.  516,  la  poliza  debera  espresar: 
1.°  La  situacion  de  los  inmuebles  asegurados  i  la  designacion  especifica  de  sus  des- 
lindes;  —  2.°  El  destino  i  uso  de  los  inmuebles  asegurados;  —  3.°  El  destino  i  uso 
de  los  edificios  colindantes,  en  cuanto  estas  circunstancias  puedan  influir  en  la 
estimacion  de  los  riesgos;  —  4.°  Los  lugares  en  que  se  encuentren  colocados  o 
almacenados  los  rauebles  objeto  del  seguro;  —  5.°  La  duracion  del  seguro. 

580.  El  seguro  de  un  edif  icio  no  comprende  el  riesgo  que  corre  su  propietario  de 
indemnizar  los  danos  que  cause  a  los  vecinos  el  incendio  del  edificio  asegurado. 

581.  El  asegurado  contra  el  riesgo  de  vecino  o  contra  los  riesgos  locativos  no 
podra  reclamar  la  indemnizacion  convenida,  mi^ntras  no  exhiba  una  sentencia  eje- 
cutoriada  en  la  que  se  le  haya  declarado  responsable  de  la  comunicacion  del  fuego 
en  el  primer  caso,  o  del  incendio  ocurrido  en  el  edificio  asegurado  en  el  segundo. 

582.  Son  de  cargo  del  asegurador:  l.°  Todas  las  perdidas  i  deterioros  causados 
por  la  accion  directa  del  incendio,  aunque  este  accidente  proceda  de  culpa  leve  o 
levisima  del  asegurado,  o  de  hecho  ajeno  del  cual  este  seria  en  otro  caso  civilmente 
responsable ;  —  2.  °  Las  perdidas  i  deterioros  que  sean  una  consecuencia  inmediata 
del  incendio,  como  los  causados  por  el  calor,  el  humo  o  el  vapor,  los  medios  emple- 
ados  para  festinguir  o  contener  el  fuego,  la  remocion  de  muebles  i  las  demoli 
clones  ejecutadas  en  virtud  de  orden  de  autoridad  competente. 

583.  Cesa  la  responsabilidad  del  asegurador,  si  el  edificio  asegurado  fuere  desti- 
nado  despues  del  contrato  a  un  uso  que  agrave  los  riesgos  de  incendio,  de  tal  suerte 
que  haya  lugar  a  presumir  que  el  asegurador  no  lo  habria  asegurado,  o  lo  habria  ase- 
gurado bajo  distintas  condiciones. 

La  misma  regla  se  aplicara  al  seguro  de  objetos  muebles  toda  vez  que  el  ase- 
gurado los  remueva  del  lugar  donde  se  encontraban  al  tiempo  de  celebrarse  el  seguro 
i  los  coloque  en  otro. 

584.  Cesa  tambien  la  responsabilidad  del  asegurador,  cuando  el  incendio  procede 
de  haberse  infrinjido  por  el  asegurado  las  leyes  o  los  reglamentos  de  policia  que  tienen 
por  objeto  prevenir  tal  accidente. 

585.  Si  la  cantidad  asegurada  consistiere  en  una  cuota,  se  entiende  que  esta 
se  refiere  al  valor  que  tenga  el  objeto  asegurado  en  el  momento  del  siniestro. 

586.  Salva  convencion  en  contrario,  las  espresiones  bienes  muebles  o  muebles 
de  casa,  sin  otra  especificacion,  seran  tomadas  en  el  sentido  que  les  da  el  art.  574 
del  Codigo  Civil. 

§  6.°    Del  seguro  contra  los  riesgos  a  que  estdn  espuesfos  los  productos  de  la 

agricultura. 

587.  Independientemente  de  las  enunciaciones  contenidas  en  el  art.  516,  la 
poliza  debera  espresar:  1.°  La  situacion,  cabida  i  deslindes  de  los  terrenos,  vinas, 
prados  artificiales  o  arboledas  cuyos  productos  sean  asegurados;  —  2.°  La  clase 
de  siembras  o  plantaciones  a  que  esten  destinados  los  terrenos,  i  si  estan  hechas 
o  por  hacerse;  —  3.°  El  lugar  del  deposito,  si  el  seguro  es  de  frutos  ya  recojidos; 
—  4.°  El  valor  medio  de  los  frutos  asegurados. 

588.  El  seguro  puede  ser  contratado  por  uno  o  mas  aiios. 

No  estando  determinado  el  tiempo  en  la  poliza,  se  entendera  que  el  seguro  debe 
durar  solo  el  afio  rural  a  que  corresponda  la  cosecha  asegurada. 

1)  Jurispr.:  La  poliza  llamada  de  acumvilacion  cubre  toda  clase  de  riesgos,  ineluso  el 
Buicidio  del  asegurado,  i  no  le  es  aplicable  el  articulo  575.  C.  Suprema.  16  de  Setiembre  de  1904. 
N.°  8,  A.  IX,  p.  270,  R.  de  D.  i  J. 
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But  if  the  presumptive  heirs  of  the  one  who  has  disappeared  obtain  definite 
possession,  they  can  demand  payment  of  the  insured  sum  upon  security  to  return 
it  if  the  absent  person  appears. 

577.  The  fixing  of  the  sum  insured  and  all  the  accessory  terms  of  the  contract 
are  at  the  discretion  of  the  parties. 

578.1)  The  preceding  provisions  do  not  apply  to  tontine  or  mutual  life  insur- 
ances, nor  to  other  contracts  which  require  the  contribution  of  a  fixed  sum. 

§  5.    Fire  insurance. 

579.  Apart  from  the  statements  required  by  article  516,  the  poUcy  must  ex- 
press: 1.  The  situation  of  the  insured  immovables  and  the  specific  definition  of  their 
boundaries;  —  2.  The  destination  and  use  of  the  insured  immovables;  —  3.  The 
destination  and  use  of  the  adjacent  buildings,  in  so  far  as  these  circumstances  may 
influence  the  estimation  of  the  risks;  —  4.  The  places  where  movables  which  are 
the  subject-matter  of  the  insurance  happen  to  be  placed  or  warehoused;  —  5.  The 
duration  of  the  insurance. 

580.  An  insurance  of  a  buUding  does  not  include  the  risk  run  by  its  owner  of 
having  to  compensate  for  the  damage  caused  to  the  neighbours  by  the  burning  of 
the  insured  bmlding. 

581.  A  person  who  is  insured  against  risk  to  a  neighbour  or  against  rLiks  to  a 
tenant  can  only  claim  the  agreed  indemnity  on  the  production  of  a  final  judgment 
whereby  he  has  in  the  first  case  been  declared  responsible  for  the  communication 
of  the  fire,  and  in  the  second  case  for  the  fire  occurring  in  the  insured  building. 

582.  The  following  are  borne  by  the  insurer:  1.  All  losses  and  deteriorations 
caused  by  the  direct  action  of  the  fire,  although  the  accident  proceeds  from  the 
simple  negligence  {culpa  levis  or  levissima),  of  the  assured,  or  from  the  act  of  another 
person  for  which  otherwise  the  assured  would  be  civilly  responsible ;  —  2.  Losses 
and  deteriorations  which  are  an  immediate  consequence  of  the  fire,  such  as  those 
caused  by  the  lieat,  smoke  or  steam,  the  means  employed  to  extinguish  or  confine 
the  fire,  the  removal  of  effects  and  demohtions  carried  out  by  order  of  a  com- 
petent authority. 

583.  The  Uabihty  of  the  insurer  ceases,  if  the  insured  building  after  the  con- 
tract is  put  to  a  use  which  aggravates  the  risks  of  fire,  in  such  a  way  as  to  cause  a 
presumption  that  the  insurer  would  not  have  insured  it,  or  would  have  uisured  it 
on  different  terms. 

The  same  rule  shall  apply  to  an  insurance  of  movable  objects  whenever  the  assured 
removes  them  from  the  place  where  they  happen  to  be  at  the  time  of  making  the 
insurance  and  places  them  elsewhere. 

584.  The  liability  of  the  insurer  ceases  likewise,  when  the  fire  proceeds  from 
the  assured  having  infringed  the  poUce  laws  or  regulations  which  are  intended  to 
prevent  such  an  accident. 

585.  If  the  sum  insured  consists  of  a  proportion  of  the  value,  it  is  understood 
that  this  refers  to  the  value  of  the  insured  subject-matter  at  the  time  of  the  casualty. 

586.  Saving  an  agreement  to  the  contrary,  the  expressions  "movable  property" 
{bienes  muebles)  "household  effects"  {mueblas  de  casa)  when,  used  with  no  other  de- 
finition, shall  be  taken  with  the  meaning  given  them  by  article  574  of  the  Civil  Code. 

§  6.    Insurance  against  risks  to  which  agricultural  produce  is  exposed. 

587.  Independently  of  the  statements  contained  in  article  516,  the  policy  must 
express:  1.  The  situation,  area  and  boundaries  of  the  fields,  vineyards,  artificial 
meadows  or  plantations  the  produce  whereof  is  insured;  —  2.  The  kind  of  seeding 
or  planting  to  which  the  fields  are  destined,  if  these  are  already  effected  or  are  to 
be  effected;  —  3.  The  place  of  the  storage,  if  the  insurance  is  on  produce  already 
gathered;  —  4.  The  average  value  of  the  insured  produce. 

588.  The  insurance  may  be  contracted  for  one  or  more  years. 

If  the  term  of  the  policy  is  not  fixed,  it  shall  be  understood  that  the  insurance 
is  to  last  only  for  the  rural  year  to  which  the  insured  harvest  belongs. 

1)  Jurisprudence:  The  policy  which  is  called  "omnium  cumulative"  covers  every  kind 
of  risk,  including  the  suicide  of  the  assured,  and  art.  575  does  not  apply  thereto.  Supreme 
Court  of  Appeal,  16  September  1904,  No.  8,  Year  II,  p.  270,  R.  de  D.  i  J. 
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589.  El  asegurador  responde  de  la  p^rdida  o  dano  de  los  frutos,  mas  no  de  que 
las  viiias,  arboledas,  sementeras  o  plantaciones  los  han  de  producir  en  tal  o  cual 
cantidad. 

590.  En  case  de  siniestro  el  asegurador  pagara  la  indemnizacion  estipulada, 
segun  lo  prescrito  en  el  art.  565. 

En  la  regulaeion  pericial  del  siniestro  se  tomar4  en  consideracion,  para  calcular 
i  determinar  la  indemnizacion,  si  atendida  la  ^poca  en  que  haya  ocurrido  el  desastre 
es  o  no  posible  hacer  una  segunda  siembra  o  plantacion,  o  si  por  el  estado  de  los  frutos 
se  puede  esperar  alguna  cosecha. 

§  7.°    Del  seguro  de  trasportes  terreslres. 

591.  A  mas  de  las  enunciaciones  exijidas  en  el  art.  516,  la  poliza  del  seguro 
debera  contener :  1 .  °  El  nombre  i  domicilio  del  conductor ;  —  2.  °  La  indicacion 
del  punto  donde  deben  ser  recibidos  los  efectos  para  la  carga  i  la  del  lugar  donde 
ha  de  liacerse  la  entrega;  —  3.°  El  viaje  por  el  que  se  aseguran,  i  la  ruta  que  deben 
seguir  los  porteadores;  —  4.°  La  forma  en  que  deba  hacerse  el  trasporte. 

592.  El  conductor  de  efectos  por  tierra,  lagos,  rios  i  canales  navegables  puede 
aeegurarlos  por  su  propia  cuenta. 

La  poliza,  en  este  caso,  se  estendera  con  arreglo  a  las  prescripciones  deljpre- 
cedente  articulo. 

593.  Los  riesgos  principian  a  correr  i  concluyen  para  el  asegurador  en  las  epocas 
que  designa  el  art.  200. 

594.  Si  los  efectos  debieren  ser  trasportados  alternativamente  por  tierra  o  por 
agua,  el  asegurador  no  sera  responsable  de  los  danos  que  sufran,  siempre  que  la  con- 
duccion  se  verifique  sin  necesidad  por  vIeis  inusitadas  o  de  una  manera  no  acostum- 
brada. 

595.  Determinada  en  la  carta  de  porte  i  en  la  poliza  del  seguro  la  duracion  de  la 
travesia,  el  asegurador  no  sera  responsable  de  los  danos  que  acaezcan  despues  del 
plazo  designado. 

596.  Si  en  el  curso  del  viaje  convenido  los  efectos  fueren  descargados,  alma- 
cenados  i  vueltos  a  cargar  a  lomo  de  otros  animales,  o  en  otras  carretas,  o  en  otros 
carros  o  buques,  los  riesgos  continuaran  de  cuenta  del  asegurador. 

Esceptuase  el  caso  en  que  se  haya  estipulado  espresamente  que  el  trasporte  se 
reahzara  en  un  determinado  buque;  pero  aun  entonces  el  asegurador  respondera 
de  los  riesgos  del  trasbordo  ejecutado  para  hacer  flotar  el  buque. 

597.  El  asegurador  responde  de  los  danos  causados  por  culpa  o  dolo  de  los 
encargados  de  la  recepcion,  trasporte  o  entrega  de  los  efectos  asegurados. 

598.  Ocurriendo  algunos  daiios  esceptuados  del  seguro,  sera  de  cargo  del  ase- 
gurador justificarlos  debidamente. 

599.  Rescindido  el  seguro  total  o  parcialmente  sin  culpa  del  asegurador,  el 
asegurado  le  pagara  por  via  de  indemnizacion  medio  por  ciento  del  valor  asegurado. 

600.  El  asegurado  puede  hacer  dejacion  de  los  efectos  averiados  a  favor  del 
asegurador  dentro  de  un  mes,  contado  desde  el  dia  en  que  tuviere  noticia  del 
siniestro. 

No  verificandolo  dentro  del  plazo  indicado,  no  podra  hacerlo  despues. 

601.  En  los  casos  no  previstos  en  el  presente  parrafo  se  apUcaran  las  dispo- 
siciones  consignadas  en  el  titulo  Del  seguro  maritimo. 

Titulo  IX.    Del  contrato  de  cuenta  corriente. 

602.^)  La  cuenta  corriente  es  un  contrato  bilateral  i  conmutativo  por  el  cual  una 
de  las  partes  remite  a  otra  o  recibe  de  ella  en  propiedad  cantidades  de  dinero  u  otros 
valores,  sin  aphcacion  a  un  empleo  determinado  ni  obligacion  de  tener  a  la  orden 
una  cantidad  o  un  valor  equivalente,  pero  a  cargo  de  acreditar  al  remitente  por  sus 
remesas,  Uquidarlas  en  las  epocas  convenidas,  compensarlas  de  una  sola  vez  hasta 
concurrencia  del  debito  i  credito  i  pagar  el  saldo. 


1)  Jiirispr.:  No  puede  estimarse  como  cuenta  corriente  aquella  cuyo  saldo  declara  el 
deudor  que  proviene  de  mercaderias  compradas  al  acreedor.  C.  Suprema.  7  de  Junio  de  1905. 
N.°  1,  A.  Ill,  p.  1,  R.  de  D.  i  J. 
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589.  The  insurer  is  liable  for  loss  of  or  damage  to  the  produce,  but  not  because 
the  vineyards,  plantations,  sowings  or  plantings  do  not  produce  a  specific  quantity. 

590.  In  the  event  of  a  casualty  the  insurer  shall  pay  the  agreed  indemnity  accord- 
ing to  the  provisions  of  article  565. 

In  the  expert  adjustment  of  the  loss,  there  shall  be  taken  into  considera- 
tion for  the  purpose  of  calculating  and  determining  the  indemnity,  whether,  con- 
sidering the  time  when  the  disaster  occurred,  it  is  or  is  not  possible  to  make  a  second 
sowing  or  planting,  and  whether  from  the  condition  of  the  produce  any  harvest 
can  be  expected. 

§  7.    Insurance  of  land  carriage. 

591.  Besides  the  statements  required  by  article  516,  a  policy  of  insurance 
must  contain:  1.  The  name  and  address  of  the  carrier;  —  2.  A  statement  of  the  place 
where  the  goods  are  to  be  received  for  loading  and  that  of  the  place  where  dehvery 
is  to  be  effected;  —  3.  The  journey  for  which  they  are  insured,  and  the  route  which 
the  carriers  are  to  follow;  —  4.  The  way  in  which  the  carriage  is  to  be  effected. 

592.  The  carrier  of  goods  by  land  and  navigable  lakes,  rivers  and  canals  may 
insure  them  on  his  own  account. 

In  that  case  the  policy  shall  be  drawn  up  in  accordance  with  the  provisions 
of  the  preceding  article. 

693.  The  risks  begin  to  run  and  they  end  as  regards  the  insurer  at  the  times 
defined  by  article  200. 

594.  If  the  goods  are  to  be  carried  alternatively  by  land  or  water,  the  insurer 
shall  not  be  Uable  for  the  damage  which  they  suffer,  whenever  the  carriage  is  effected 
without  necessity  by  unusual  ways  or  in  an  unaccustomed  manner. 

595.  If  the  duration  of  the  passage  is  determined  in  the  bill  of  lading  or  in  the 
policy  of  insurance,  the  insurer  is  not  hable  for  damage  which  happens  after  the 
defined  time. 

596.  If  in  the  course  of  the  agreed  journey  the  goods  are  unloaded,  ware- 
housed and  reloaded  on  the  backs  of  other  animals,  or  in  other  wagons,  or  in  other 
carts  or  vessels,  the  risks  shall  continue  to  be  borne  by  the  insurer. 

Except  when  it  has  been  expressly  agreed  that  the  carriage  shall  be  effected 
in  a  certain  vessel ;  but  even  then  the  insurer  shall  be  hable  for  the  risks  of  a  trans- 
shipment carried  out  in  order  to  float  the  vessel. 

597.  The  insurer  is  Hable  for  the  damage  caused  through  the  cul'pa  or  fraud 
of  the  persons  in  charge  of  the  reception,  carriage  or  dehvery  of  the  insured  goods. 

598.  When  any  damage  occurs  which  is  excepted  from  the  insurance,  it  shall 
be  the  duty  of  the  insurer  to  prove  it  in  due  course. 

599.  n  the  insurance  is  wholly  or  partially  rescinded  without  the  fault  of  the 
insurer,  the  assured  shall  pay  liim  by  way  of  compensation  one  halt  per  centum  of 
the  value  insured. 

600.  The  assured  may  abandon  damaged  goods  in  favour  of  the  insurer  within 
one  month,  reckoned  from  the  day  on  which  he  had  news  of  the  casualty. 

If  he  fails  to  do  so  within  the  said  time,  he  cannot  do  it  afterwards. 

601.  The  provisions  set  out  in  the  Title  Marine  insurance  shall  apply  to  cases 
which  are  not  provided  for  by  the  present  §. 

Title  IX.    The  contract  of  current  account. 

602.1)  Current  account  is  a  bilateral  and  reciprocal  contract  whereby  one  of 
the  parties  remits  to  the  other  or  receives  from  him  in  ownership  sums  of  money  or 
other  values,  without  appUcation  to  a  certain  use  or  obligation  to  hold  an  equivalent 
sum  or  value  to  order,  but  with  the  duty  of  crediting  the  remitter  with  his  remit- 
tances, to  balance  them  at  the  agreed  times,  and  to  set  them  off  on  a  single  occasion 
up  to  the  coincidence  of  debit  and  credit  and  to  pay  the  balance. 


^)  Jurisprudence:  An  account,  the  balance  whereof  is  declared  by  the  debtor  and  which 
arises  from  goods  bought  of  the  creditor,  cannot  be  considered  as  a  current  account.  Supreme 
Court  of  Appeal.   7  June  1905,  No.  1,  Year  III,  p.  1  R.  de  D.  i  J. 
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603.  Las  cuentas  que  no  reunan  todas  las  condiciones  enunciadas  en  el  articulo 
anterior  son  cuentas  simples  o  de  jestion,  i  no  est4n  sujetas  a  las  prescripciones  de 
este  titulo. 

604.  Todas  las  negociaciones  entre  comerciantes  domiciliados  o  no  en  un  mismo 
lugar,  o  entre  un  comerciante  i  otro  que  no  lo  es,  i  todos  los  valores  trasmisibles  en 
propiedad,  pueden  ser  materia  de  la  cuenta  corriente. 

605.  Antes  de  la  conclusion  de  la  cuenta  corriente  ninguno  de  los  interesadoa 
es  considerado  como  acreedor  o  deudor. 

606.  Es  de  la  naturaleza  de  la  cuenta  corriente :  1 .  °  Que  el  credito  concedido 
por  remesas  en  efectos  de  comercio  Ueve  la  condicion  de  que  estos  seran  pagados 
a  su  vencimiento ;  —  2.  °  Que  todos  los  valores  del  debito  i  credito  produzcan  inte- 
reses  legales  o  los  que  las  partes  hubieren  estipulado ;  —  3.  °  Que  a  mas  del  interes 
de  la  cuenta  corriente,  los  contratantes  teugan  derecho  a  una  comision  sobre  el 
importe  de  todas  las  remesas  cuya  realizacion  reclamare  la  ejecucion  de  actos  de 
verdadera  jestion.  —  La  tasa  de  la  comision  sera  f ijada  por  convenio  de  las  partes  o  por 
eluso;  —  4.°  Que  el  saldo  definitivo  sea  exijible  desde  el  momentode  su  aceptacion, 
a  no  ser  que  se  hay  an  Uevado  al  credito  de  la  parte  que  lo  hubiere  obtenido  sumas 
eventuales  que  igualen  o  excedan  la  del  saldo,  o  que  los  interesados  hayan  convenido 
en  pasarlo  a  nueva  cuenta. 

607.1)  La  admision  en  cuenta  corriente  de  valores  precedentemente  debidos  por 
uno  de  los  contratantes  al  otro,  a  cualquier  titulo  que  sea,  produce  novacion,  a  menos 
que  el  acreedor  o  deudor,  al  prestar  su  consentimiento,  haga  una  formal  reserva  de 
derechos. 

En  defecto  de  una  reserva  espresa,  la  admision  de  un  valor  en  cuenta  corriente 
se  presume  becha  pura  i  simplemente. 

608.  Los  valores  remitidos  i  recibidos  en  cuenta  corriente  no  son  imputables 
al  pago  parcial  de  los  articulos  que  esta  comprende,  ni  son  exijibles  durante  el  curso 
de  la  cuenta. 

609.  Las  sumas  o  valores  afectos  a  un  t  mpleo  determinado,  o  que  deban  tenerse 
a  la  orden  del  remitente,  son  estraiios  a  la  cuenta  corriente,  i  como  tales  no  son  sus- 
ceptibles  de  la  compensacion  puramente  mercantil  que  establecen  los  art.  602  i  613. 

610.  Los  embargos  o  retenciones  de  valores  Uevados  a  la  cuenta  corriente  solo 
son  eficaces  respecto  del  saldo  que  resulte  del  fenecimiento  de  la  cuenta  a  favor  del 
deudor  contra  quien  fueren  dirijidos. 

611.  La  cuenta  corriente  se  concluye  por  el  advenimiento  de  la  epoca  fijada 
por  la  convencion  o  antes  de  el  por  consentimiento  de  las  partes. 

Se  concluye  tambien  por  la  muerte  natural  o  civil,  la  interdiccion,  la  demencia, 
la  quiebra  o  cualquier  otro  suceso  legal  que  prive  a  alguno  de  los  contratantes  de  la 
libre  disposicion  de  sus  bienes. 

612.  La  conclusion  de  la  cuenta  corriente  es  definitiva  cuando  no  debe  ser  se- 
guida  de  ninguna  operacion  de  negocios,  i  parcial  en  el  caso  inverso. 

613.  La  conclusion  definitiva  de  la  cuenta  corriente  fija  invariablemente  el 
estado  de  las  relaciones  juridicas  de  las  partes,  produce  de  pleno  derecho,  indepen- 
dientemente  del  fenecimiento  de  la  cuenta,  la  compensacion  del  integro  monto  del 
debito  i  credito  hasta  la  cantidad  concurrente  i  determina  la  persona  del  acreedor 
i  deudor. 

614.  El  saldo  definitivo  o  parcial  serd  considerado  como  un  capital  productivo 
de  intereses. 

615.  El  saldo  puede  ser  garantido  con  hipotecas  constituidas  en  el  acto  de  la 
celebracion  del  contrato. 

616.  Caso  que  el  deudor  retarde  el  pago,  el  acreedor  podra  jirar  contra  61  por 
el  importe  del  saldo  de  la  cuenta. 

617.  Las  partes  podran  capitahzar  los  intereses  en  periodos  que  no  bajen  de 
seis  meses,  determinar  la  epoca  de  los  balances  parciales,  la  tasa  del  interes  i  la  co- 
mision, i  acordar  todas  las  demas  clausulas  accesorias  que  no  scan  prohibidas  por 
la  lei. 

618.  La  existencia  del  contrato  de  cuenta  corriente  puede  ser  establecida  por 
cualquiera  de  las  pruebas  que  admite  este  Codigo,  m^nos  por  la  de  testigos. 

619.  La  accion  para  solicitar  el  arreglo  de  la  cuenta  corriente,  el  pago  del  saldo 
judicial  o  estrajudicialmente  reconocido,  o  la  rectificacion  de  la  cuenta  por  errores 


1)  Art.  1631,  n.°  1  i  1634  C.  C. 
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603.  Accounts  which  do  not  combine  all  the  conditions  enunciated  in  the  pre- 
ceding article  are  simple  or  business  accounts,  and  are  not  subject  to  the  provisions 
of  this  Title. 

604.  All  transactions  between  merchants,  whether  domiciled  or  not  in  the  same 
place,  or  between  a  merchant  and  one  who  is  not  so,  and  all  values  the  ownership 
whereof  is  transferable,  may  be  the  subject-matter  of  a  current  account. 

605.  Before  the  closing  of  a  current  accoimt  none  of  the  persons  interested  is 
considered  as  creditor  or  debtor. 

606.  It  is  of  the  nature  of  a  current  account:  1.  That  the  credit  granted  for 
remittances  of  commercial  securities  should  carry  the  condition  that  these  shall 
be  paid  at  their  maturity ;  —  2.  That  all  the  items  of  debit  and  credit  produce  legal 
interest  or  the  interest  which  the  parties  have  agreed ;  —  3.  That  besides  the  interest 
on  the  current  account,  the  contractors  are  entitled  to  a  commission  on  the  amount 
of  all  the  remittances  the  reahsation  whereof  requires  the  performance  of  acts  of 
real  management.  The  rate  of  the  commission  shall  be  fixed  by  agreement  of  the 
parties  or  by  usage.  —  4.  That  the  final  balance  shall  be  payable  from  the  moment 
of  its  acceptance,  unless  unexpected  sums  which  equal  to  or  exceed  the  balance  are 
carried  to  the  credit  of  the  party  who  has  obtained  it,  or  unless  the  persons  interested 
have  agreed  to  pass  it  to  a  new  account. 

607.1)  The  admission  into  a  current  account  of  values  previously  due  by  one 
of  the  contractors  to  the  other,  by  whatever  title  it  may  be,  produces  novation, 
unless  the  creditor  or  debtor,  on  giving  his  consent,  makes  a  formal  reservation 
of  rights. 

In  default  of  an  express  reservation,  the  admission  of  a  value  into  a  current 
account,  is  presumed  to  be  made  purely  and  simply. 

608.  Values  remitted  and  received  on  current  account  cannot  be  appropriated 
to  the  partial  payment  of  the  items  comprised  in  the  latter,  nor  are  they  payable 
during  the  course  of  the  account. 

609.  Sums  or  values  which  are  destined  to  a  certain  use,  or  which  are  to  be  held 
to  the  order  of  the  remitter,  are  foreign  to  the  current  account,  and  as  such  are 
not  susceptible  of  the  purely  mercantile  set-off  enacted  by  articles  602  and  613. 

610.  Arrests  or  retentions  of  values  which  have  been  carried  to  a  current  account 
are  only  effective  as  regards  the  balance  which  results  from  the  closing  of  the  account 
in  favour  of  the  debtor  against  whom  they  are  directed. 

611.  A  current  account  is  closed  by  arrival  of  the  time  fixed  by  the  agreement, 
or  before  it  by  the  consent  of  the  parties. 

It  is  hkewise  closed  by  natural  or  civil  death,  interdiction,  lunacy,  bankruptcy 
or  any  other  legal  event  which  deprives  one  of  the  contractors  of  the  free  disposal 
of  his  property. 

612.  The  closing  of  a  current  account  is  final  when  it  is  not  to  be  followed  by 
any  business  operation,  and  in  the  opposite  event  is  partial. 

613.  The  final  closing  of  a  current  account  definitely  fixes  the  state  of  the  legal 
relations  of  the  parties,  produces  ipso  facto  set-off  of  the  whole  amount  of  the 
debit  and  credit  up  to  the  coincident  sum,  and  determines  who  is  the  creditor  and 
who  the  debtor,  independently  of  the  settling  of  the  account. 

614.  The  final  or  partial  balance  shall  be  considered  as  capital  producing  interest. 

615.  The  balance  may  be  secured  by  mortgages  constituted  at  the  time  of  making 
the  contract. 

616.  When  the  debtor  delays  payment,  the  creditor  may  draw  upon  him  for  the 
amount  of  the  balance  of  the  account. 

617.  The  parties  may  capitalise  the  interest  at  periods  which  are  not  less  than 
six  months,  determine  the  time  for  the  partial  balances,  the  rate  of  interest  and 
commission,  and  agree  on  all  other  accessory  terms  which  are  not  prohibited  by  law. 

618.  The  existence  of  a  contract  of  current  account  may  be  proved  by  any  of 
the  means  of  evidence  admitted  by  this  Code,  except  that  of  witnesses. 

619.  Actions  for  settling  a  current  account,  for  payment  of  a  balance  which 
has   been   acknowledged   judicially  or  extrajudicially,  or  for  the  rectification  of 

1)  Articles  1631,  No.  1,  and  1634  of  the  C.  C. 
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de  calculo,  omisiones,  articulos  estraiios  o  indebidamente  llevados  al  debito  o  credito, 
o  duplicacion  de  partidas,  prescribe  en  el  termino  de  oinco  afioa. 

En  igual  tiempo  prescriben  los  intereses  del  saldo,  siendo  pagaderos  por  ano 
o  en  periodos  mas  cortos. 

Titulo  X.    Del  contrato  i  de  las  letras  de  cambio. 

§  1.°    Del  contrato  de  cambio. 

620.  El  contrato  de  cambio  es  una  convencion  por  la  cual  una  de  las  partes  se 
obliga,  mediante  un  valor  prometido  o  entregado,  a  pagar  o  hacer  pagar  a  la  otra 
parte  o  a  su  cesionario  legal  cierta  cantidad  de  dinero  en  un  lugar  distinto  de  aquel 
en  que  se  celebra  la  convencion. 

621.  El  contrato  de  cambio  se  perfecciona  por  el  solo  consentimiento  de  las 
partes  acerca  de  la  cantidad  que  debe  ser  pagada,  el  precio  de  eUa,  el  lugar  i  epoca  del 
page.  Se  ejecuta  por  la  entrega  de  un  documento  de  credito  Uamado  letra  de  cambio, 
i  puede  ser  probado  por  cualquiera  de  los  medios  que  admite  este  Codigo. 

622.  Las  personas  que  pueden  obligarse  pueden  celebrar  el  contrato  de  cambio 
por  su  propia  cuenta  o  por  la  de  un  tercero  que  las  haya  autorizado  especialmente 
al  efecto. 

Las  personas  a  quienes  esta  prohibido  comerciar  por  razon  de  la  edad,  la  natura- 
leza  de  su  profesion,  dignidad  o  estado,  pueden  celebrar  el  contrato  de  cambio,  i  jirar, 
endosar,  aceptar,  pagar  o  cobrar  una  letra,  siempre  que  lo  hagan  accidentalmente, 
sin  animo  de  especular  i  violar  la  prohibicion. 

623.  Llamase  librador  el  que  contrae  la  obligacion  de  hacer  pagar  la  cantidad 
convenida  i  jira  la  letra. 

Librador  por  cuenta  el  que  espide  la  letra  por  orden  i  cuenta  de  un  tercero'. 

Ordenador  aquel  por  cuya  orden  i  cuenta  libra  la  letra  un  tercero; 

Librado  aquel  a  quien  se  manda  que  pague  la  letra; 

Aceptante  el  librado  que  admite  el  mandato  de  pagar  la  letra; 

Recomendatario  o  indicado  aquel  a  quien  el  librador  o  endosante  ruega  que 
acepte  i  pague  la  letra,  a  falta  del  librado; 

Aceptante  por  intervencion,  por  honor  o  por  protesto  el  que  a  falta  de  aceptacion 
del  librado  o  recomendatario,  acepta  por  honor  a  la  firma  del  librador  o  de  uno  de  los 
endosantes ; 

Avalista  el  que,  estrano  a  la  realizacion  de  la  letra,  afianza  su  pago  por  una  obli- 
gacion particular  que  le  constiutye  garante  solidario  con  uno  o  mas  de  los  ya  obh- 
gados ; 

Tomador  o  beneficiario  el  que  adquiere  la  letra  de  cambio,  mediante  un  valor 
prometido  o  entregado; 

Tomador  por  cuenta  el  que  negocia  i  recibe  la  letra  por  orden  i  cuenta  de  otro ; 

Endosante  el  que  trasmite  a  otro  la  propiedad  de  la  letra  en  virtud  del  endoso ; 

Portador  o  tenedor  el  actual  propietario  de  la  letra. 

624.  El  librador  puede  entregar  al  tomador  una  letra  de  cambio  jirada  por  61 
o  por  un  tercero  con  endoso  o  sin  61,  por  primera,  segunda  o  mas  vias,  salvo  el  caso 
de  convencion  en  contrario. 

625.  El  Ubrador  esta  obligado,  a  eleccion  del  tomador,  a  jLrar  la  letra  pagadera 
al  mismo  tomador  o  a  su  orden  o  a  la  persona  que  61  indique  o  a  la  orden 
de  esta. 

626.  Los  que  libran,  aceptan  o  endosan  como  mandatarios  legales  o  convencio- 
nales  solo  obUgan  a  las  personas  a  cuyo  nombre  intervienen  en  la  letra  de  cambio, 
siempre  que  espresen  en  la  antefirma  la  calidad  en  que  obraren. 

Negandose  al  librador,  aceptante  o  endosante  la  representacion  que  ellos  se 
hubieren  atribuido  en  la  letra,  se  les  considerara  obligados  al  pago  de  eUa  hasta  que 
justifiquen  en  forma  su  personeria. 

Los  tomadores,  en  todo  caso,  podran  exijirles  la  exhibicion  del  titulo  justi- 
ficative de  su  representacion. 
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an  account  for  errors  of  calculation,  omissions,  extraneous  items  or  those  improperly 
carried  to  debit  or  credit,  or  duplication  of  entries,  are  prescribed  in  the  terra  of 
five  years. 

Interest  on  the  balance  is  prescribed  in  the  like  time,  whether  payable  by  the 
year  or  shorter  periods. 

Title  X.    The  contract  and  bills  of  exchange. 

§  1.     The  contract  of  exchange. 

620.  The  contract  of  exchange  is  an  agreement  whereby  one  of  the  parties  binds 
himself,  in  return  for  a  promised  or  delivered  consideration,  to  pay  or  cause  to  be 
paid  to  the  other  party  or  his  lawful  assignee  a  certain  sum  of  money  in  a  different 
place  from  that  where  the  agreement  is  made. 

621.  The  contract  of  exchange  is  completed  by  the  simple  consensus  of  the 
parties  on  the  amount  which  is  to  be  paid,  the  price  thereof,  and  the  place  and 
time  of  the  payment.  It  is  performed  by  the  deUvery  of  a  document  of  credit 
called  a  bill  of  exchange,  and  may  be  proved  by  any  of  the  means  admitted  by 
this  Code. 

622.  Persons  who  can  bind  themselves  may  make  a  contract  of  exchange  on 
their  own  account  or  on  that  of  a  third  person  who  has  specially  authorised  them 
thereto. 

Persons  who  are  forbidden  to  trade  by  reason  of  their  age,  the  nature  of  their 
profession,  dignity  or  status,  may  make  a  contract  of  exchange,  and  draw,  indorse, 
accept,  pay  and  collect  a  bill,  provided  that  they  do  so  casually,  without  the  inten- 
tion of  speculating  or  of  violating  the  prohibition. 

623.  The  person  who  contracts  the  obhgation  of  causing  the  agreed  sum  to 
be  paid  and  who  draws  the  bill  is  called  the  drawer; 

A  drawer  on  account  is  a  person  who  issues  a  bill  by  order  and  on  account  of  a 
third  person; 

The  person  by  whose  order  and  on  whose  account  a  third  person  draws  a  bill 
is  the  'principal; 

The  person  who  is  ordered  to  pay  the  bill  is  the  drawee; 

A  drawee  who  admits  the  order  to  pay  the  bill  is  the  acceptor; 

The  person  whom  the  drawer  or  indorser  requests  to  accept  and  pay  the  bill 
on  default  of  the  di'awee  is  the  referee; 

The  person  who,  on  default  of  acceptance  by  the  drawee  and  referee,  accepts 
for  honour  of  the  signature  of  the  drawer  or  one  of  the  indorsers  is  the  acceptor  for 
honour ; 

A  stranger  to  the  reahsation  of  the  bUl,  who  guarantees  its  payment  by  a  private 
obhgation  which  constitutes  him  joint  and  several  guarantor  with  one  or  more  of 
those  who  are  already  bound,  is  the  avalista  (guarantor); 

A  person  who  acquires  a  bill  of  exchange  for  a  promised  or  paid  consideration, 
is  the  taker; 

A  person  who  negotiates  and  receives  a  bUl  by  order  and  on  account  of  another 
is  a  taker  on  account; 

A  person  who  transfers  the  ownership  of  a  bill  to  another  by  virtue  of  an  in- 
dorsement is  an  indorser; 

The  actual  owner  of  a  bill  is  the  hearer  or  holder. 

624.  A  drawer  may  deUver  to  a  taker  a  bill  of  exchange  drawn  by  him  or  by  a 
third  person,  with  an  indorsement  or  without,  as  a  first,  second  or  other  copy,  saving 
the  case  of  an  agreement  to  the  contrary. 

625.  At  the  election  of  the  taker  the  drawer  is  bound  to  draw  the  bill  payable 
to  the  taker  himself  or  to  his  order  or  to  a  person  whom  he  indicates  or  to  the  order 
of  the  latter. 

626.  Persons  who  draw,  accept  or  indorse  as  legal  or  conventional  agents  only 
bind  the  persons  in  whose  name  they  take  part  in  the  bill  of  exchange,  provided 
that  above  their  signatures  they  state  the  character  in  which  they  act. 

If  it  is  denied  that  the  drawer,  acceptor  or  indorsers  have  the  representative 
character  which  they  have  claimed  on  the  bill,  they  shall  be  considered  as  parties 
liable  for  payment  until  they  formally  prove  their  character. 

In  all  cases  takers  may  require  them  to  produce  the  title  which  proves  their 
representative  character. 

9* 
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627.  Los  libradores  estan  obligados  a  estender  a  favor  de  los  tomadores  de  letrsis 
de  cambio  el  niimero  de  ejemplares  que  les  exijan,  con  tal  que  los  pidan  antes  del 
vencimiento. 

El  segundo  ejemplar  i  los  demas  que  espida  el  librador  deberan  llevar  la  clausula 
de  que  no  se  consideraran  valederos  sino  en  el  caso  de  que  no  se  verifique  el  pago 
de  la  primera  letra  o  de  alguna  de  las  anteriormente  libradas. 

628.  El  librador  que  no  esprese  de  una  manera  clara  i  precisa,  en  los  diversos 
ejemplares  de  la  letra,  si  es  la  segunda,  tercera  o  cuarta  via,  el  tomador  que  los  en- 
dose  i  el  librado  que  los  acepte,  seran  responsables  al  portador  de  los  danos  i  per- 
juicios  que  le  cause  la  omision,  salvo  su  derecho  contra  el  que  se  hubiere  aprovechado 
de  ella. 

629.  En  defecto  de  ejemplares  espedidos  por  el  librador,  el  tenedor  de  la  pri- 
mera letra  debera  dar  copia  de  ella  a  su  endosatario,  si  se  la  exije,  con  insercion 
literal  de  todos  los  cndosos  que  tuviere  i  espresion  de  que  se  espide  a  falta  de 
segunda  letra. 

630.  Siempre  que  el  tomador  quebrare  o  sufriere  un  menoscabo  notorio  en  su 
credito  4ntes  de  recibir  la  letra,  el  librador  no  estara  obbgado  a  entregarsela,  aun 
cuando  su  valor  haya  sido  cargado  en  cuenta,  a  menos  que  el  tomador  se  lo  pague 
o  le  rinda  fianza  a  su  satisfaccion. 

631.  Constituido  el  librador  en  alguno  de  los  casos  propuestos  en  el  anterior 
articulo  antes  de  haber  recibido  el  valor  de  la  letra,  el  tomador  podra  depositarlo 
judicialmente. 

El  librador  no  podra  solicitar  la  entrega  de  la  cantidad  depositada,  sino  acre- 
ditando  que  la  letra  ha  sido  pagada  o  rindiendo  fianza  de  que  sera  cubierta  a  su  ven- 
cimiento. 

§  2.°    De  la  forma  de  las  letras  de  cambio. 

632.  Letra  de  cambio  es  un  mandate  escrito,  revestido  de  las  formas  prescritas 
per  la  lei,  por  el  cual  el  librador  ordena  al  librado  pague  una  cantidad  de  dinero  a  la 
persona  designada  o  a  su  orden. 

633.1)  La  letra  de  cambio  debe  necesariamente  enunciar:  L°  El  lugar,  dia, 
mes  i  ano  en  que  es  jirada;  —  2.°  La  epoca  en  que  debe  hacerse  el  pago;  — 
3.°  El  nombre  i  apellido  de  la  persona  a  cuya  orden  se  manda  hacer  el  pago;  — 
4.°  La  cantidad  que  el  librador  manda  pagar;  —  5.°  Si  el  precio  de  la  letra  ha  sido 
entregado  en  dinero  efectivo  o  en  mercaderias,  o  si  es  valor  entendido  o  en  cuenta 
con  el  tomador;  —  6.°  El  nombre  i  apeUido  de  la  persona  de  quien  se  recibe  el  valor 
o  de  la  persona  a  cuya  cuenta  se  carga;  —  7.°  El  nombre,  apelUdo  i  domiciho  de 
la  persona  a  cuyo  cargo  se  hbra  i  el  lugar  donde  ha  de  verificarse  el  page,  si  fuere 
distinto  de  aquel  en  que  el  Ubrado  se  hallare  domiciliado. 

La  letra  debera  llevar  ademas  la  firma  del  librador  o  de  la  persona  que  suscriba 
por  61  en  virtud  de  un  poder  especial. 

634.  Las  letras  de  cambio  deben  ser  jiradas  a  la  orden;  pero  esta  clausula  podra 
ser  reemplazada  por  las  de  al  portador  lejitimo,  a  disposicion  de  o  por  otras  equi- 
valentes. 

Las  letras  que  no  contengan  una  clausula  que  esprese  claramente  su  trasmisi- 
biUdad,  solo  podran  ser  trasferidas  en  la  forma  prescrita  en  el  titulo  De  la  cesion 
de  los  creditos  mercantiles. 

635.  Las  clausulas  por  valor  entendido,  valor  en  cuenta  establecen  la  presun- 
cion  de  que  el  tomador  no  ha  pagado  el  precio  de  la  letra ;  i  salvo  el  caso  de  prueba 
en  contrario,  el  librador  podra  compensarlo,  si  hubiere  lugar,  o  exijir  su  pago  en  la 
forma  i  epoca  convenidas. 

La  formula  valor  recibido  supone  que  el  valor  ha  sido  entregado  en  dinero  efectivo. 

636.  Habiendo  diferencia  entre  el  valor  enunciado  en  guarismos  i  el  espresado 
en  el  cuerpo  de  la  letra,  se  tendra  6ste  por  el  verdadero  valor. 

637.  Las  letras  serdn  jiradas  para  que  se  paguen  en  distinto  lugar  de  aquel  en 
que  fueren  fechadas. 


')  Jurispr.:  No  cumple  con  los  requisites  de  este  articiJo  i  le  es  apUcable,  por  consig- 
uiente,  el  articulo  641,  la  letra  de  cambio  jirada  a  la  orden  del  «Adraiiiistrador  del  Hotel  Franco, 
sin  otra  enunciacion  de  la  persona  a  cuyo  favor  se  jira.  C.  de  Valparaiso.  G.  delosT.  A.  1896, 
S.  842,  p.  P89. 


CHILE:  BILLS  OF  EXCHANGE.  66 

627.  At  the  request  of  the  takers  of  bills  of  exchange  drawers  are  bound  to  draw 
the  number  of  copies  which  they  require,  provided  that  they  ask  for  them  before 
maturity. 

The  second  and  later  copies  issued  by  the  drawer  must  bear  a  statement  that 
they  wiU  not  be  considered  vahd  except  in  the  event  of  payment  not  being  made  on 
the  first  bill  or  on  one  of  those  drawn  earher. 

628.  A  drawer  who  fails  to  express  in  a  clear  and  precise  manner  on  the 
different  copies  of  the  biU,  that  it  is  the  second,  third  or  fourth,  a  taker  who  indorses 
them  and  tlie  drawee  who  accepts  them,  shall  be  hable  to  the  holder  for  the  damage 
caused  by  the  omission,  saving  his  right  against  the  person  who  has  taken  advantage 
thereof. 

629.  In  default  of  copies  issued  by  the  drawer,  the  holder  of  the  first  biU  must 
give  a  copy  thereof  to  his  indorsee,  if  he  requires  it,  literally  inserting  all  the  pre- 
vious indorsements  thereon  and  stating  that  it  is  issued  in  default  of  a  second  bUl. 

630.  Wlien  the  taker  becomes  bankrupt  or  suffers  a  notorious  loss  of  credit  before 
receiving  the  biU,  the  drawer  is  not  obliged  to  dehver  it,  even  when  the  value  thereof 
has  been  charged  in  account,  unless  the  taker  pays  it  to  him  or  gives  him  security 
to  his  satisfaction. 

631.  If  the  drawer  is  found  in  either  of  the  situations  suggested  in  the  preceding 
article  before  having  received  the  consideration  for  the  biU,  the  taker  may  make  a 
judicial  deposit  thereof. 

The  drawer  cannot  apply  for  payment  of  the  deposited  sum,  without  proving 
that  the  bill  has  been  paid  or  giving  security  that  it  shall  be  met  at  its  maturity. 

§  2.     The  form  of  bills  of  exchange. 

632.  A  bin  of  exchange  is  a  written  mandate,  in  the  form  prescribed  by  law, 
whereby  the  drawer  orders  the  drawee  to  pay  a  sum  of  money  to  the  defined  person 
or  to  his  order. 

633.1)  It  ig  necessary  that  a  biU  of  exchange  should  state:  1.  The  place,  day, 
month  and  year  in  which  it  is  drawn ;  —  2.  The  time  when  the  payment  is  to  be  made ; 
—  3.  The  name  and  surname  of  the  person  to  whose  order  payment  is  directed  to  be 
made;  —  4.  The  sum  which  the  drawer  orders  to  be  paid;  —  5.  Wliether  the  price 
of  the  bUl  has  been  paid  in  cash  or  in  goods,  or  if  it  is  value  understood  or  in  account 
with  the  taker ;  —  6.  The  name  and  surname  of  the  person  from  whom  the  considera- 
tion is  received  or  of  the  person  to  whose  account  it  is  charged ;  —  7.  The  name,  sur- 
name and  address  of  the  person  on  whom  it  is  drawn  and  the  place  where  the  pay- 
ment has  to  be  made,  if  it  is  different  from  that  where  the  drawee  is  domiciled. 

The  bill  must  also  bear  the  signature  of  the  drawer  or  of  the  person  who  signs 
for  him  by  virtue  of  a  special  power. 

634.  Bills  of  exchange  must  be  drawn  to  order;  but  for  this  expression  may  be 
substituted  to  the  lawful  holder,  at  the  disposal  of  or  other  equivalent  expressions. 

Bills  which  do  not  contain  a  clause  which  clearly  expresses  their  negotiability, 
can  only  be  transferred  as  provided  in  the  Title  Assignment  of  mercantile  credits. 

635.  The  clauses  for  value  understood,  for  value  in  account  cause  a  presumption 
that  the  taker  has  not  paid  the  price  of  the  bill;  and  in  the  absence  of  proof  to  the 
contrary,  the  drawer  may  set  it  off,  if  there  is  occasion  therefor,  or  may  demand 
its  payment  as  and  when  agreed. 

The  expression  value  received  causes  the  presumption  that  the  value  has  been 
paid  in  cash. 

636.  When  there  is  a  discrepancy  between  the  value  as  stated  in  figures  and 
that  expressed  in  the  body  of  the  bill,  the  latter  shall  be  held  to  be  the  true 
value. 

637.  Bills  shall  be  drawn  to  be  paid  in  a  place  different  from  that  wherein 
they  are  issued. 


1)  Jurisprudence:  A  bill  of  exchange  drawn  to  the  order  of  the  "Administrator  of  the  Hotel 
Frances",  with  no  other  statement  of  the  person  in  whose  favour  it  is  drawn,  does  not  comply 
with  the  requirements  of  this  article,  and  consequently  art.  641  applies.  Court  of  Appeal  of 
Valparaiso.   G.  de  los  T.   Year  1896,  Judgment  842,  p.  589. 
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Las  que  se  jiraren  para  que  se  paguen  en  el  mismo  lugar  de  su  fecha  seran  re- 
putadas  simples  pagarees  del  librador  a  favor  del  tomador,  i  las  aceptaciones  que  en 
ellas  se  pongan  como  afianzamientos  ordinarios  de  la  responsabilidad  del  librador. 

638.  El  librador  puede  jirar  a  cargo  de  su  comisionista  o  mandatario  de  otra 
casa  de  comercio  suya  o  de  una  sociedad  en  que  tenga  interes,  con  tal  que  existan  en 
un  lugar  distinto  de  aquel  en  que  fuere  espedida  la  letra. 

639.  El  librador  puede  jirar  la  letra:  A  su  propia  orden  con  la  clausula  valor 
en  mi  mismo;  —  A  cargo  de  una  persona  que  la  pague  en  el  domicilio  de  un 
tercero;  —  A  nombre  propio  o  por  orden  i  cuenta  de  un  tercero. 

En  el  primer  case  el  contrato  de  cambio  no  quedara  perfeccionado  hasta  que 
el  librador  trasmita  a  un  tercero  la  propiedad  de  la  letra. 

640.  El  librador  i  tomador  pueden  acordar  las  clausulas  devuelta  sin  (jastos, 
sin  mns  aviso  i  otras  espresivas  de  pactos  accesorios  que  no  alteren  la  esencia  del 
contrato. 

Despues  de  entregada  la  letra,  solo  por  convenio  del  librador  i  tomador  podra 
hacerse  variacion  en  la  cantidad  librada,  el  lugar  del  pago,  la  designacion  del  librado 
i  las  demas  circunstancias  que  aquella  contenga. 

641.  La  letra  de  cambio  en  que  faltare  alguna  de  las  formalidades  legales  sera 
considerada  como  simple  pagare  firmado  por  el  librador  a  favor  del  tomador. 

§  3.°    De  los  terminos  de  las  lelras  de  cambio  i  de  su  vencimiento. 

642.  Las  letras  de  cambio  pueden  ser  jiradas:  A  la  vista  o  presentacion ;  — 
A  uno  o  muclios  dias,  uno  o  muchos  meses  vista ;  —  A  uno  o  muchos  dias,  uno 
o  muchos  meses  fecha;  —  A  uno  o  muchos  usos;  —  A  dia  fijo  i  determinado; 
—  A  una  feria. 

643.  Las  letras  a  la  vista  deben  ser  pagadas  en  el  acto  de  su  presentacion;  las 
libradas  a  dia  fijo  i  determinado,  en  el  dia  designado;  i  las  jiradas  a  una  feria,  el 
tiltimo  dia  de  ella. 

No  estando  designada  la  epoca  del  pago,  se  entendera  que  la  letra  es  pagadera 
a  la  vista. 

644.  El  termino  de  las  letras  jiradas  a  varios  dias  o  meses  vista  corre  desde  el 
dia  siguiente  al  de  su  aceptacion,  o  en  caso  de  no  haber  habido  aceptacion,  desde  el 
dia  siguiente  al  del  protesto;  i  el  de  las  jiradas  a  dias  o  meses  de  la  fecha  o  a  uno  o 
muchos  usos,  desde  el  dia  siguiente  al  de  su  jiro. 

645.1)  Para  deter minar  el  vencimiento  de  las  letras  jiradas  a  meses  o  usos,  los 
meses  se  contaran  de  fecha  a  fecha. 

No  habiendo  correspondencia  entre  la  fecha  del  mes  en  que  se  Ubra  o  del  mes 
en  que  se  presenta  la  letra  i  la  fecha  del  mes  en  que  es  pagadera,  se  tendra  por  vencida 
el  ultimo  dia  de  este  mes. 

646.  Las  letras  a  termino  seran  cubiertas  el  dia  de  su  vencimiento  antes  de 
ponerse  el  sol. 

Pero  si  el  dia  del  vencimiento  fuere  festivo,  la  letra  debera  ser  pagada  el  pre- 
cedente  o  protestada  al  siguiente. 

Lo  dispuesto  en  el  art.  1 12  es  apUcable  al  cumpUmiento  de  las  letras  de  cambio. 

§  4.°    De  las  obligaciones  del  librador. 

647.  Fuera  de  la  obhgacion  que  el  art.  627  impone  al  hbrador,  este  responde 
al  tomador  i  endosatarios,  hasta  el  ultimo  tenedor,  de  la  aceptacion  i  pago  de  las 
letras  de  cambio,  aun  cuando  las  haya  jirado  en  el  caracter  de  comisionista  por 
orden  i  cuenta  de  un  tercero. 

648.  El  hbrador  por  cuenta  propia  o  por  orden  i  cuenta  de  un  tercero  esta 
obhgado  a  comunicar  oportunamente  al  hbrado  el  encargo  que  se  le  hace  en  la  letra. 

Jirando  por  cuenta  propia,  esta  ademas  obhgado  a  poner  en  manos  del  librado 
antes  del  vencimiento  los  fondos  destinados  al  pago  de  la  cantidad  hbrada,  i  a  cu- 
brirle  tanto  los  desembolsos  que  hubiere  verificado  para  Devar  a  cabo  el  mandate 
cuanto  la  comision  respectiva. 

649.  Se  entiende  hecha  la  provision,  si  al  vencimiento  de  la  letra  el  hbrado  o 
aceptante  fuere  deudor  del  librador  de  una  cantidad  en  dinero  igual  al  menos  al 
importe  de  la  letra  i  exijible  al  vencimiento  de  ella. 

1)  Art.  48  C.  C. 
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Those  which  are  drawn  to  be  paid  in  the  same  place  shall  be  considered  as  simple 
promissory  notes  of  the  drawer  in  favour  of  the  taker,  and  the  acceptances  placed 
thereon  as  ordinary  guaranties  of  the  responsibility  of  the  drawer. 

638.  A  drawer  may  draw  on  his  commission  agent  or  the  agent  of  another  of 
his  commercial  houses  or  of  an  association  wherein  lie  has  an  interest,  provided  that 
they  are  in  a  place  different  from  that  vherein  the  bill  is  issued. 

639.  The  drawer  may  draw  the  bill:  To  his  own  order  with  the  expression 
value  in  myself;  —  On  one  person  to  pay  it  at  the  address  of  another;  —  To  his 
own  name  or  by  order  and  on  account  of  a  third  person ;  —  In  the  first  case  the  con- 
tract of  exchange  shall  not  be  completed  until  the  drawer  transfers  the  ownership 
of  the  bill  to  a  third  person. 

640.  The  drawer  and  taker  may  agree  to  the  expressions  returned  without  expenses, 
without  further  notice,  and  others  expressing  accessory  bargains  which  do  not  alter 
the  essence  of  the  contract. 

After  the  bill  has  been  delivered  a  change  in  the  sum  drawn,  the  place  of  pay- 
ment, the  name  of  the  drawee  or  other  particulars  which  it  contains,  can  only 
be  made  by  agreement  of  the  drawer  and  taker. 

641.  A  bill  of  exchange  which  is  wanting  in  any  of  the  legal  formalities  shall 
be  considered  as  a  simple  promissory  note  signed  by  the  drawer  in  favour  of  the  taker. 

§  3.     The  terms  of  bills  of  exchange  and  their  maturity. 

642.  Bills  of  exchange  may  be  drawn :  At  sight  or  on  presentment ;  —  At  one 
or  more  days',  or  one  or  more  months'  sight;  —  At  one  or  more  days,  or  one  or  more 
months,  from  date ;  —  At  one  or  more  usances ;  —  At  a  fixed  and  certain  day ;  • —  At 
a  fair. 

643.  Bills  at  sight  must  be  paid  on  presentment;  bills  at  a  fixed  and  certain 
day,  on  the  day  defined ;  and  those  drawn  payable  at  a  fair,  on  the  last  day  thereof. 

If  the  time  for  payment  is  not  defined,  it  shall  be  understood  that  the  bill  is 
payable  at  sight. 

644.  The  time  for  bills  dra\vn  at  several  days'  or  months'  sight  runs  from  the 
day  following  that  of  their  acceptance,  or  in  case  of  there  having  been  no  accep- 
tance, from  the  day  following  that  of  the  protest;  and  that  of  bills  drawii  at  days 
or  months  from  date  or  at  one  or  more  usances,  from  the  day  following  that  of  their 
being  drawn. 

645.^)  For  the  purpose  of  determining  the  maturity  of  bills  drawn  at  months 
or  usances,  months  shall  be  reckoned  from  date  to  date. 

If  the  date  of  the  month  on  which  it  is  drawii  or  that  of  the  presentment  of  a 
bill  does  not  correspond  with  a  date  of  the  month  in  v.hich  it  is  payable,  it  shall 
be  held  to  be  due  on  the  last  day  of  the  latter  month. 

646.  Term  bills  shall  be  met  before  sunset  on  the  day  of  their  maturity. 

But  if  the  day  of  the  maturity  is  a  feast  day,  the  bill  must  be  paid  on  the  pre- 
ceding day  or  protested  on  the  day  following. 

The  provisions  of  article  112  apply  to  payment  of  bills  of  exchange. 

§  4.     The  obligations  of  the  drawer. 

647.  Apart  from  the  obhgations  imposed  by  article  627  on  the  drawer,  he  is 
hable  to  the  taker  and  indorsers,  including  the  last  holder,  for  the  acceptance  and 
payment  of  the  bill  of  exchange,  even  when  he  has  drawTi  it  in  the  character  of 
commission  agent  by  order  and  on  account  of  a  third  person. 

648.  A  drawer,  wliether  for  his  own  account  or  by  order  and  on  account  of  a 
third  person,  is  bound  in  good  time  to  communicate  to  the  drawee  the  charge  made 
upon  him  by  the  bill. 

Wlien  drawing  on  his  own  behalf,  he  is  also  bound  to  place  in  the  hands  of  the 
drawee,  before  maturity,  the  funds  intended  for  the  payment  of  the  sum  dra'wn, 
and  to  meet  as  well  the  disbursements  which  he  has  made  in  order  to  carry  out  the 
mandate  as  the  corresponding  commission. 

649.  Provision  is  understood  to  be  made,  when  at  the  maturity  of  the  biU 
the  drawee  or  acceptor  is  debtor  to  the  drawer  in  a  sum  of  money  equal  at  least  to 
the  amount  of  the  bill  and  payable  at  the  maturity  thereof. 

1)  Art.  48  of  the  C.  C. 
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Se  considera  tambien  realizada  la  provision,  cuando  el  librador  estuviere  es- 
presamente  autorizado  por  el  librado  o  aceptante  para  jirar  a  su  cargo,  o  cuando 
este  hubiere  admitido  en  propiedad,  para  cubrir  su  aceptacion,  mercaderias,  efectos 
de  comercio  u  otros  valores. 

650.  En  los  casos  previstos  en  el  anterior  articulo  el  librador  podra  exijir  del 
librado  o  aceptante  la  indemnizacion  de  los  gastos  que  por  la  falta  de  aceptacion 
o  de  pago  hubiere  cubierto  al  portador  de  la  letra. 

Pero  si  el  librador  no  acreditare  que  habia  hecho  la  provision  en  alguna  de  las 
formas  que  espresa  el  citado  articulo,  scran  de  su  esclusivo  cargo  todos  los  gastos 
que  la  falta  de  aceptacion  o  pago  hubiere  causado  al  tenedor  de  la  letra. 

651.  Cesa  la  responsabihdad  del  librador  que  ha  hecho  oportunamente  la  pro- 
vision, toda  vez  que  el  portador  no  presente  o  proteste  la  letra  en  tiempo  i  forma  al 
librado  que  se  encuentre  en  posesion  de  su  credito. 

Faltando  la  provision  o  haUandose  en  quiebra  el  Ubrado,  el  librador  estara  obli- 
gado  al  reembolso  del  importe  de  la  letra  i  gastos  causados,  aun  cuando  el  portador 
haya  hecho  el  protesto  fuera  del  tiempo  designado  por  la  lei. 

652.  Si  la  letra  fuere  jirada  por  orden  i  cuenta,  el  ordenador  sera  obhgado  a 
hacer  la  provision  de  fondos  en  la  epoca  indicada  en  el  inciso  segundo  del  art.  648, 
salva  siempre  la  responsabilidad  del  librador  hacia  el  tomador,  los  endosantes  i 
tenedor  de  la  letra. 

El  ordenador,  sin  embargo,  no  contrae  obligacion  alguna  respecto  del  tomador 
i  cesionarios  de  la  letra ;  pero  en  caso  de  quiebra  del  aceptante  o  hbrador,  el  portador 
podra  ejercitar,  en  virtud  de  una  cesion  en  forma,  las  acciones  que  a  aquellos  corres- 
pondan  contra  el  ordenador,  acreditando  que  el  uno  o  el  otro  intervino  en  la  ne- 
gociacion  de  la  letra  como  su  comisionista. 

653.  El  librador  por  orden  i  cuenta  es  un  simple  intermediario,  i  como  tal  no 
es  responsable  al  librado  o  aceptante  de  los  fondos  de  provision  ni  de  ninguna  otra 
prestacion. 

Con  todo,  si  el  hbrador  cubriere  la  letra  por  defecto  de  aceptacion  o  pago,  tendra 
derecho  para  exijir,  no  solo  al  ordenador,  sino  tambien  al  librado  o  aceptante,  el 
reembolso  del  importe  de  la  letra  i  gastos. 

654.  Las  disposiciones  de  los  art.  649,  650  i  651  son  aplicables  al  ordenador 
por  cuya  cuenta  fuere  jirada  la  letra. 

§  5.°    Del  endoso  i  sus  efectos. 

655.1)  El  endoso  es  un  escrito  redactado  con  arreglo  a  las  formas  legales  i  puesto 
al  dorso  de  la  letra  de  cambio  i  demas  documentos  a  la  orden,  por  el  que  el  dueno 
trasmite  la  propiedad  de  ellos  a  una  persona  determinada  mediante  un  valor  pro- 
metido  o  entregado. 

656.2)  La  letra  de  cambio  no  puede  ser  cedida  como  tal  sino  en  virtud  de  endoso 
puesto  en  la  misma. 

657.  Las  letras  adquiridas  por  cuenta  i  riesgo  de  un  tercero  sin  garantia  del 
tomador,  seran  endosadas  en  favor  del  comitente,  valor  recibido  del  comisionista. 

658.  El  endoso  debe  espresar:  —  1.°  El  nombre  i  apeUido  de  la  persona  a 
quien  se  trasmite  la  letra;  —  2.°  Si  el  valor  se  recibe  en  dinero  efectivo,  merca- 
derias o  en  cuenta ;  —  3.  °  El  nombre  i  apellido  de  la  persona  de  quien  se  recibe 
el  valor  o  en  cuenta  de  quien  se  carga,  si  no  fuere  la  misma  a  quien  se  traspasa 
la  letra;  —  4.°  La  fecha  en  que  se  hace;  —  5.°  La  ftrma  del  endosante  o  de  la 
persona  lejitimamente  autorizada  que  sus  cribe  por  61,  espresando  en  la  antefirma 
el  nombre  de  aquel  i  la  cahdad  en  que  este  lo  vertfica. 

659.  La  falta  de  la  firma  del  endosante  o  del  que  le  represente  lejitimamente 
anula  el  endoso. 

Tambien  lo  anula  la  omision  del  nombre  i  apeUido  de  la  persona  a  quien  se  ceda 
la  letra,  salvo  el  caso  del  art.  661. 

^)  Jurispr.:  No  son  endosables  los  documentos  que  no  sean  a  la  orden  i  es  inadmisible 
la  costumbre  mercantil  en  esta  materia,  porque  no  viene  a  suplir  el  silencio  de  la  lei.  C.  de  San- 
tiago. G.  de  los  T.  A.  1889,  S.  2434,  p.  5,  T.  II.  C.  de  La  Serena.  G.  de  los  T.  A.  1899,  S.  33, 
p.  27,  T.  II.  C.  de  Tacna.  G.  de  los  T.  A.  1901,  S.  722,  p.  605.  C.  de  Santiago.  9  de  Mayo 
de  1901.    N.°  2,- A.  II,  p.  30,  E.  de  D.  i  J. 
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Provision  is  likewise  considered  to  be  made,  when  the  drawer  is  expressly  author- 
ised by  the  drawee  or  acceptor  to  draw  upon  him,  or  when  the  latter  has  received 
as  owner  goods,  commercial  securities  or  other  values  for  the  purpose  of  meeting 
his  acceptance. 

650.  In  the  cases  provided  for  by  the  preceding  article,  tlie  drawer  may  demand 
from  the  drawee  or  acceptor  compensation  for  the  expenses  which  he  has  paid  to 
the  holder  of  the  bill  for  want  of  acceptance  or  payment. 

But  if  the  drawer  fails  to  prove  that  he  has  made  provision  in  any  of  tlie  ways 
expressed  in  the  said  article,  all  the  expenses  caused  to  the  holder  of  the  bill  by  the 
want  of  acceptance  or  payment  shall  be  borne  by  him  exclusively. 

651.  The  liability  of  a  drawer  who  has  made  timely  provision  ceases,  whenever 
the  holder  does  not  present  or  protest  the  bill  in  due  time  and  form  against  the 
drawee  who  is  in  possession  of  his  credit. 

In  default  of  provision  or  if  the  drawee  is  bankrupt,  the  drawer  shall  be  bound 
to  reimburse  the  amount  of  the  bill  and  the  expenses  caused,  even  when  the  holder 
has  made  the  protest  outside  the  time  defined  by  law. 

652.  If  the  bill  is  drawn  by  order  and  on  account,  the  principal  shall  be  bound 
to  make  tlie  provision  of  funds  in  the  time  indicated  in  the  second  paragraph  of 
article  648,  saving  always  the  hability  of  the  drawer  to  the  taker,  the  indorsers 
and  the  holder  of  the  bill. 

The  principal,  however,  incurs  no  obligation  with  respect  to  the  taker  and  trans- 
ferees of  the  bill ;  but  in  the  event  of  the  bankruptcy  of  the  acceptor  or  drawer,  the 
bearer  may  by  virtue  of  a  formal  assignment,  bring  the  actions  whicli  the  former 
have  against  the  principal,  by  proving  that  the  one  or  the  other  took  part  in  the  nego- 
tiation of  the  biU  as  his  commission  agent. 

653.  A  drawer  by  order  and  on  account  is  a  simple  intermediary,  and  as  such 
is  not  liable  to  the  drawee  or  acceptor  for  the  provision  of  funds  or  any  other 
payment. 

Nevertheless,  if  the  drawer  meets  the  bill  for  want  of  acceptance  or  payment, 
he  is  entitled  to  demand  reimbursement  of  the  amount  of  the  bill  and  the  expenses 
not  only  from  the  principal  but  also  from  the  drawee  or  acceptor. 

654.  The  provisions  of  articles  649,  650  and  651  apply  to  a  principal  on  whose 
account  a  bill  is  drawn. 

§  5.    Indorsement  and  the  effects  thereof. 

655.^)  An  indorsement  is  a  writing  dra-nii  up  according  to  legal  forms  and  placed 
on  the  back  of  a  bill  of  exchange  or  other  document  to  order,  whereby  the  owner 
transfers  the  ownership  thereof  to  a  certain  person  in  return  for  value  promised  or 
delivered. 

656.2)  A  biU  of  exchange  cannot  be  assigned  as  such  except  by  virtue  of 
an  indorsement  placed  thereon. 

657.  Bills  acquired  on  account  and  at  the  risk  of  a  third  person  without  the 
guaranty  of  the  taker,  shall  be  indorsed  in  favour  of  the  principal,  value  received 
from  the  commission  agent. 

658.  The  indorsement  must  express:  I.  The  name  and  surname  of  the  person 
to  whom  the  bill  is  transferred;  —  2.  Wliether  the  value  is  received  in  cash,  goods 
or  in  account ;  —  3.  The  name  and  surname  of  the  person  from  whom  the  value  is 
received  or  in  whose  account  it  is  charged,  if  he  is  not  the  same  as  the  transferee  of 
the  bill ;  —  4.  The  date  on  which  it  is  made ;  —  5.  The  signature  of  the  indorser  or 
of  a  person  lawfully  authorised  to  sign  for  him,  stating  above  the  signature  the 
name  of  the  former  and  the  character  in  which  the  latter  signs. 

659.  Absence  of  the  signature  of  the  indorser  or  of  the  person  who  lawfully 
represents  him  annuls  the  indorsement. 

The  omission  of  the  name  and  siu-name  of  the  person  to  whom  the  biU  is  assigned 
also  annuls  it,  except  in  the  case  of  article  661. 

*)  Jurisprudence:  Documents  which  are  not  to  order  are  not  indorsable,  and  a  mercantile 
custom  in  this  matter  is  not  admissible,  because  it  does  not  merely  amount  to  supplying  the 
silence  of  the  law.  Court  of  Appeal  of  Santiago.  G.  de  los  T.  Year  1889,  Judgment  2434,  p.  5 
T.  II.  Court  of  Appeal  of  La  Serena.  G.  de  los  T.  Year  1899,  Judgment  33,  p.  27,  T.  II.  Court 
of  Appeal  of  Tacna.  G.  de  los  T.  Year  1901,  Judgment  722,  P.  605.  Court  of  Appeal  of  Santiago. 
9  May  1901,  No.  2,  Year  II,  p.  30,  R.  de  D.  i.  J. 

-)  Art.  1908  of  the  CivU  Code. 
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660.  El  endoso  en  que  se  omita  la  espresion  del  valor  recibido  no  trasfiere  al 
propiedad  de  la  letra  i  solo  importa  una  simple  coraision  de  cobranza. 

En  este  caso  los  terceros  podran  objetar  al  endosatario  todas  las  escepciones 
que  les  competan  contra  el  endosante. 

661.  El  endoso  en  bianco,  con  fecha  o  sin  ella,  importa  la  confesion  de  haber 
recibido  el  valor  de  la  letra,  trasfiere  la  propiedad  al  portador  lejitimo,  i  autoriza 
a  este  para  llenarlo  solo  en  la  forma  que  prescribe  el  art.  658. 

Las  clausulas  adicionales  que  tiendan  a  agravar  en  cualquier  sentido  los  efectos 
del  endoso  regular,  se  tendran  por  no  puestas. 

662.  La  antedata  en  los  endosos  constituye  a  su  autor  responsable  de  los  danos 
i  perjuicios  que  de  ella  se  sigan  a  tercero,  sin  perjuicio  de  la  pena  en  que  incurra  por 
la  falsedad,  si  hubiere  obrado  dolosamente. 

663.  El  endoso  regular  constituye  a  todos  i  cada  uno  de  los  endosantes  soli- 
dariamente  responsables  con  el  librador  del  valor  de  la  letra,  gastos  i  recambio  en 
caso  de  falta  de  aceptacion  o  pago,  con  tal  que  las  dilijencias  de  presentacion  i  pro- 
testo  se  hayan  evacuado  en  tiempo  i  forma. 

664.  Los  endosos  de  letras  perjudicadas  no  tienen  mas  valor  ni  producen  otro 
efecto  que  el  de  una  cesion  ordinaria;  i  en  este  caso  el  cedente  i  cesionario  podran 
ajustar,  sin  perjuicio  de  tercero,  los  pactos  que  les  convengan. 

665.  El  endosante  i  endosatario  pueden  celebrar  convenios  que  modifiquen 
los  efectos  juridicos  del  endoso. 

Aunque  tales  convenios  se  hallen  consignados  en  el  endoso,  solo  seran  obliga- 
torios  para  las  partes  i  los  que  adquieran  posteriormente  la  propiedad  de  la  letra. 

§  6.°    Del  lihrado  i  de  la  cepatacion  i  siis  efectos. 

666.  La  promesa  de  aceptar  una  letra  de  cambio  no  vale  como  aceptacion,  pero 
obliga  al  promitente  a  pagar  al  librador  danos  i  perjuicios,  siempre  que  la  promesa 
contenga  todos  los  requisitos  que  exije  el  art.  1554  del  Codigo  Civil. 

Los  daiios  i  perjuicios  consisten  en  los  costos  del  protesto  i  recambio,  cuando 
la  letra  ha  sido  jirada  por  cuenta  del  librador. 

Jirada  por  orden  i  cuenta  de  un  tercero,  los  danos  i  perjuicios  comprenderan, 
a  mas  de  los  costos  del  protesto  i  recambio,  las  sumas  que  el  librador  por  cuenta  haya 
anticipado  al  ordenador  bajo  la  fe  de  la  promesa  de  aceptar. 

667.  El  librado  esta  obligado  a  prestar  su  aceptacion  o  a  negarla  en  el  mismo 
dia  en  que  el  tenedor  le  presente  al  efecto  la  letra  de  cambio. 

Si  al  requerir  la  aceptacion,  dejare  el  tenedor  la  letra  en  poder  del  librado,  este 
debera  devolversela  en  el  dia  de  su  presentacion. 

No  devolviendo  la  letra  en  el  termino  indicado,  el  librado  quedara  responsable 
a  su  pago,  aun  cuando  no  la  acepte. 

668.  El  librado  debera  firmar  la  aceptacion  en  la  misma  letra,  usando  de  estas 
formulas  acepto,  aceptada  o  de  otras  que  manifiesten  clara  i  precisamente  la  intencion 
de  obligarse  al  pago  de  la  letra. 

Sin  embargo,  la  sola  firma  del  librado  puesta  en  una  letra  de  cambio  importa 
su  aceptacion. 

669.  Dada  la  aceptacion  en  alguna  de  las  formas  enunciadas  en  el  precedente 
articulo,  el  aceptante  no  puede  retractarla,  aun  cuando  no  haya  devuelto  la  letra. 

670.  La  aceptacion  dada  en  una  copia  de  la  letra,  en  cartas  misivas  o  en  cual- 
quiera  otro  documento  privado  o  pubhco,  es  valedera;  pero  los  derechos  que  por 
ella  adquiere  el  tenedor  contra  el  aceptante  no  son  trasferibles  por  la  via  del 
endoso. 

671.  La  aceptacion  debe  ser  pura  i  absoluta;  pero  el  portador  podra  admitir 
una  aceptacion  parcial  por  una  suma  que  no  baje  de  la  mitad  del  valor  de  la  letra, 
protestandola  por  el  resto. 

672.  La  aceptacion  con  la  cahdad  para  pagarme  a  mi  mismo,  aunque  con- 
dicional,  es  legal  i  valedera,  cuando  al  tiempo  de  prestarla  el  aceptante  fuere  acree- 
dor  del  portador  por  una  suma  liquida  i  exijible  igual  a  la  que  espresa  la  letra  i  con- 
tinuare  siendolo  hasta  el  vencimiento  de  eUa. 
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660.  An  indorsement  wherein  the  statement  of  the  value  received  is  omitted 
does  not  transfer  the  o\vnership  of  the  bill  and  only  involves  a  simple  commission 
to  collect. 

In  this  case  third  persons  may  set  up  against  the  indorsee  all  the  defences 
which  avail  them  against  the  indorser. 

661.  An  indorsement  in  blank,  with  or  without  a  date,  involves  the  admission 
of  having  received  the  value  of  the  bill,  transfers  the  ownership  to  the  lawful 
holder,  and  authorises  the  latter  to  fill  it  in,  but  only  in  tlie  form  provided  by 
article  568. 

Additional  terms  which  in  any  sense  tend  to  increase  the  effects  of  the  regular 
indorsement,  shall  be  held  not  to  have  been  added. 

662.  The  antedating  of  indorsements  makes  the  author  thereof  Uable  for  the 
damage  which  ensues  therefrom  to  a  third  person,  without  prejudice  to  the  punish- 
ment which  he  incurs  for  falsity,  if  he  has  acted  fraudulently. 

663.  A  regular  indorsement  makes  each  and  all  of  the  indorsers  jointly  and 
severally  liable  with  the  drawer  for  the  value  of  the  bill,  expenses  and  re-exchange, 
in  the  event  of  want  of  acceptance  or  payment,  provided  that  the  measures  of  pre- 
sentment and  protest  have  been  taken  in  due  time  and  form. 

664.  Indorsements  of  prejudiced  bills  have  no  more  value  and  produce  no  other 
effect  than  that  of  an  ordinary  assignment;  and  in  this  case  the  assignor  and  assignee 
may  make  what  agreements  may  be  suitable  to  them,  without  prejudice  to  third 
persons. 

665.  An  indorser  and  indorsee  may  make  agreements  which  alter  the  legal 
effects  of  the  indorsement. 

Although  such  agreements  are  set  out  in  the  indorsements,  they  shall  only 
bind  the  parties  and  those  who  afterwards  acquire  the  ownership  of  the  bill. 

§  6.     The  drawee,  the  acceptance  and  the  effect  thereof. 

666.  A  promise  to  accept  a  bill  of  exchange  is  not  vahd  as  an  acceptance,  but 
it  binds  the  promisor  to  pay  damages  to  the  dra^^'er,  provided  that  the  promise 
contains  all  the  requirements  demanded  by  article  1554  of  the  Civil  Code. 

The  damages  consist  of  the  expenses  of  the  protest  and  re-exchange,  when  the 
bill  has  been  drawn  on  account  of  the  drawer. 

If  it  is  drawn  by  order  and  for  the  account  of  a  third  person,  the  damages  shall 
include,  besides  the  expenses  of  the  protest  and  re-exchange,  the  sums  which  the 
drawer  on  account  has  advanced  to  the  principal  on  the  faith  of  the  promise  to 
accept. 

667.  The  drawee  is  bound  to  give  his  acceptance  or  refuse  it  on  the  same  day  as 
the  holder  presents  the  bill  of  exchange  to  him  for  that  purpose. 

If  on  reque.sting  the  acceptance,  the  holder  leaves  the  bill  in  the  control  of  the 
drawee,  the  latter  must  return  it  on  the  day  of  its  presentment. 

If  he  fails  to  return  the  bill  within  the  said  time,  the  drawee  is  Uable  for  the 
payment  thereof,  even  when  he  does  not  accept  it. 

668.  The  drawee  must  sign  the  acceptance  on  the  biU  itself,  making  use  of  the 
forms  "/  accept",  "accepted"  or  other  forms  which  show  clearly  and  precisely  the 
intention  of  binding  himself  to  pay  the  bill. 

However,  the  mere  signature  of  the  drawee  placed  on  a  bill  of  exchange,  impUes 
its  acceptance. 

669.  When  an  acceptance  has  been  given  in  any  of  the  ways  stated  in  the 
preceding  article,  the  acceptor  camiot  withdraw  it,  even  when  he  has  not  returned 
the  bill. 

670.  An  acceptance  given  on  a  copy  of  a  bill,  in  private  missives,  or  in  any  other 
private  or  pubUc  document,  is  vahd ;  but  the  rights  which  the  holder  thereby  acquires 
against  the  acceptor  are  not  transferable  by  way  of  indorsement. 

671.  Acceptance  must  be  simple  and  absolute;  but  the  holder  may  admit  a 
partial  acceptance  for  a  sum  which  is  not  less  than  half  the  value  of  the  bUl,  and 
protest  it  for  the  remainder. 

672.  An  acceptance  with  the  quaUfication  "/or  paying  myself" ,  although  condition- 
al, is  lawful  and  vahd  when  at  the  time  of  giving  it  the  acceptor  is  creditor  of  the 
holder  for  a  hquid  and  payable  sum  equal  to  that  expressed  by  the  bill  and  continues 
to  be  so  up  to  the  maturity  thereof. 
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Pero  si  el  portador  no  se  reconociere  deudor  del  aceptante,  o  reconociendoae 
tal  faltaren  a  la  deuda  las  calidades  de  Mquida  i  exijible,  deber4  protestar  la  letra  i 
usar  de  sus  derechos  contra  el  librador  o  endosantes. 

673.  Si  la  letra  fuere  jirada  a  un  plazo  contadero  desde  la  vista,  el  bbrado 
debera  fechar  la  aceptacion. 

Rehusando  hacerlo,  el  portador  debera  protestar  la  letra;  i  en  este  caso  el  ter- 
mino  para  el  pago  se  contara  desde  la  fecha  del  protesto. 

674.  Las  letras  que  Ueven  un  dia  fijo  i  determinado  para  su  pago  pueden  ser 
presentadas  o  no  a  la  aceptacion,  segun  convenga  al  portador. 

675.  La  aceptacion  de  la  letra  pagadera  en  un  lugar  distinto  de  la  residencia 
del  aceptante  debera  contener  la  indicacion  del  domicilio  en  que  se  hay  a  de  eje- 
cutar  el  pago. 

676.'^)  La  aceptacion  de  la  letra  constituye  al  aceptante,  tenga  o  no  provision 
de  fondos,  en  la  obligacion  de  pagarla  a  su  vencimiento,  salvo  si  probare  que  la  letra 
es  falsa. 

677.  La  aceptacion  no  supone  respecto  al  librador  u  ordenador  la  provision 
de  fondos;  i  el  aceptante  podra  exijirles  la  entrega  de  ellos  aun  despues  de  aceptada 
la  letra. 

678.  PubUcada  la  quiebra  del  librador  u  ordenador,  el  librado  no  podra  aceptar 
ni  pagar  las  letras  jiradas  a  su  cargo,  i  los  acreedorea  tendran  derecho  para  exijirle 
que  declare  si  las  ha  aceptado  o  no. 

Contraviniendo  a  esta  prohibicion,  la  aceptacion  i  pago  seran  de  cuenta  i  riesgo 
del  aceptante,  i  los  fondos  de  provision  volveran  a  la  masa  del  concurso. 

679.  Aceptada  la  letra  antes  de  pubUcarse  la  quiebra  del  hbrador  u  ordenador, 
ios  fondos  de  provision  quedaran  en  poder  del  aceptante,  i  este  sera  obligado  a  pagar 
con  ellos  al  portador. 

§  7.°    Del  aval  i  sus  efectos. 

680.  El  aval  es  un  acto  escrito  en  virtud  del  que  un  tercero  estraiio  a  la  letra 
•de  cambio  afianza  sohdariamente  el  pago  de  eUa  en  los  terminos  i  bajo  las  condiciones 
estipuladas  o  en  los  mismos  en  que  se  haya  obligado  la  persona  afianzada. 

681.  El  aval  debe  ser  firmado  en  la  misma  letra  o  en  documento  separado. 
La  simple  firma  puesta  en  la  letra  importa  aval. 

682.2)  El  aval  puede  ser  limitado  a  tiempo,  caso,  cantidad  o  persona  deter- 
minada. 

Dado  en  estos  terminos,  el  aval  no  producira  otra  responsabUidad  que  la  que 
el  avalista  se  hubiere  impuesto. 

683.  Concebido  el  aval  en  terminos  jenerales  e  iUmitados,  el  avalista  responde 
solidariamente  del  pago  de  la  letra  en  los  mismos  terminos  que  el  hbrador  i  endosantes. 

684.  Pueden  ser  avaHstas  todas  las  personas  habiles  para  celebrar  el  contrato 
de  cambio. 

Sin  embargo,  el  hbrador,  endosantes  i  aceptante  de  la  letra  no  pueden  otorgar 
aval. 

§  8.°    Del  tenedor  i  de  la  presentacion  de  las  letras  i  sus  efectos. 

685.  Las  letras  seran  presentadas  a  la  aceptacion  en  los  plazos  siguientes: 
Las  jiradas  a  la  vista  o  a  dias  o  meses  vista  de  una  plaza  a  otra  de  la  Repubhca, 

dentro  de  tres  meses  de  su  fecha; 

Las  jiradas  en  la  Repubhca  a  la  vista  o  a  dias  o  meses  vista  sobre  alguna  plaza 
del  continente  americano  i  sus  islas,  dentro  de  seis  meses  de  su  fecha,  i  dentro  de 
nueve  las  jiradeis  sobre  cualquiera  de  Europa; 

Las  jiradas  a  la  vista  o  a  dias  o  meses  vista  sobre  alguna  otra  parte  del  globo, 
dentro  de  un  afio  de  su  fecha; 

Las  jiradas  a  dias  o  meses  de  la  fecha  o  a  un  plazo  fijo  i  determinado,  dentro  de 
los  plazos  que  eUas  designen. 

1)  Jurispr. :  El  aceptante  no  puede  perseguir  la  responsabilidad  del  tomador  por  el 
hecho  de  negar  el  librador  la  firma  de  la  letra  o  libranza  cuya  autenticidad  confiesa  el  miamo 
librado.     C.  de  Valparaiso.    G.  de  lo9  T.    A.  1895,  S.  243,  p.  189. 

2)  Art.  2335,  2340  i  2344  C.  C. 
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But  if  the  holder  does  not  acknowledge  himself  debtor  of  the  acceptor,  or  though 
so  acknowledging,  the  debt  lacks  the  characteristics  of  being  hquid  and  payable, 
he  must  protest  the  bill  and  avail  himself  of  his  rights  against  the  drawer  or  indorsers. 

673.  If  the  bill  is  drawii  at  a  time  reckoned  from  sight,  the  drawee  must^date 
the  acceptance. 

If  he  refuses  to  do  so,  the  holder  must  protest  the  biU;  and  in  this  event  the 
time  for  payment  shall  be  reckoned  from  the  date  of  the  protest. 

674.  Bills  which  bear  a  fixed  and  certain  day  for  their  payment  may  be  presented 
for  acceptance  or  not,  according  to  the  convenience  of  the  holder. 

675.  Acceptance  of  a  biU  which  is  payable  at  a  place  different  from  the  residence 
of  the  acceptor  must  contain  an  indication  of  the  address  where  payment  is  to  be 
effected. 

676.1)  Whether  he  has  provision  of  funds  or  not,  acceptance  of  a  bill  binds  the 
acceptor  to  pay  it  at  its  maturity,  unless  he  proves  that  the  biU  is  forged. 

677.  Acceptance  does  not  cause  a  presumption  of  provision  of  funds  as  regards 
the  drawer  or  principal;  and  the  acceptor  may  require  them  to  pay  the  same  even 
after  he  has  accepted  the  biU. 

678.  When  the  bankruptcy  of  the  drawer  or  principal  is  published,  the  drawee 
may  not  accept  or  pay  the  bills  drawn  upon  him,  and  the  creditors  are  entitled  to 
require  him  to  declare  whether  he  has  accepted  them  or  not. 

If  he  infringes  this  prohibition,  the  acceptance  and  payment  shall  be  to  the 
accoimt  and  at  the  risk  of  the  acceptor,  and  the  provided  funds  shall  return  to  the 
estate  of  the  bankruptcy. 

679.  When  a  bill  is  accepted  before  the  pubhcation  of  the  bankruptcy  of  the 
drawer  or  principal,  the  provided  funds  shall  remain  in  the  control  of  the  acceptor, 
and  the  latter  shall  be  bound  to  pay  the  holder  therewith. 

§  7.     The  aval  (guaranty),  and  the  effects  thereof. 

680.  The  aval  is  a  wi-itten  contract  by  virtue  whereof  a  third  person  who  is  a 
stranger  to  the  bill  of  exchange  jointly  and  severally  guarantees  the  payment  thereof 
in  the  times  and  under  the  agreed  terms  or  in  the  same  terms  as  the  guaranteed 
person  has  bound  himseK. 

681.  The  aval  must  be  signed  on  the  bill  itself  or  on  a  separate  document. 
A  mere  signature  placed  on  the  bill  involves  aval. 

682.^)    An  aval  may  be  hmited  in  time,  event,  amount  or  to  a  certain  person. 

When  it  is  given  in  these  conditions,  the  aval  produces  no  Uabihty  other  than 
that  which  the  guarantor  has  undertaken. 

683.  When  the  aval  is  expressed  in  general  and  unhmited  terms,  the  guarantor 
is  jointly  and  severally  hable  for  the  payment  of  the  bill  on  the  same  conditions  as 
the  drawer  and  indorsers. 

684.  All  persons  who  are  capable  of  making  a  contract  of  exchange  may  be 
guarantors. 

Nevertheless,  the  drawer,  indorsers  and  acceptor  of  the  bill  caimot  sign  an  aval. 

§  8.     The  holder  and  the  presentment  of  bills  and  the  effects  thereof. 

685.  Bills  shall  be  presented  for  acceptance  within  the  following  times: 
Those  drawn  at  sight  or  at  days'  or  months'  sight  from  one  place  in  the  Republic 

on  another,  within  three  months  from  their  date; 

Those  drawn  within  the  Repubhc  at  sight  or  at  days'  or  months'  sight  on  any 
place  in  the  American  continent  and  the  islands  thereof,  within  six  months  from  their 
date,  and  those  drawn  on  any  place  in  Europe,  within  nine  months; 

Those  drawn  at  sight  or  days'  or  months'  sight  on  any  other  part  of  the  globe, 
within  a  year  from  their  date; 

Those  drawn  at  days  or  months  from  date  or  at  a  fixed  and  certain  time,  within 
the  times  therein  defined. 


1)  Jurisprudence:  An  acceptor  cannot  make  a  taker  liable  for  the  fact  of  the  drawer 
denying  the  signature  of  the  bill  or  draft,  the  authenticity  whereof  the  drawee  himself  admits. 
Court  of  Appeal  of  Valparaiso.    G.  de  los  T.   Year  1895,  Judgment  243,  p.  189. 

2)  Art.  2335,  2340  and  2344  of  the  C.  C. 
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686.  Negada  la  aceptacion,  el  portador  debera  protestar  la  letra  en  el  tiempo 
i  forma  prescritos  en  el  §  10  De  los  -protestos,  i  dar  aviso  por  el  primer  correo,  o  a  mas 
tardar  por  el  segundo,  a  su  cedente  o  mandante  o  a  cualquier  otro  de  los  obligadoa 
al  pago  de  ella,  a  su  eleccion. 

Con  el  aviso  debera  remitir  tambien  testimonio  del  protesto. 

687.  Protestada  la  letra  por  falta  de  aceptacion,  el  portador  tiene  derecho  a 
exijir  del  librador  o  cualquiera  de  los  endosantes  que  afiance  a  su  satisfaccion  el  valor 
de  ella,  deposite  su  importe  o  se  lo  reembolse  con  los  gastos  de  protesto  i  recambio 
bajo  descuento  del  redito  legal  por  el  termino  que  falte  para  el  vencimiento. 

El  portador  no  podra  ejercitar  estos  derechos  sino  en  el  orden  sucesivo  en  que 
aparecen  enumerados. 

688.  El  portador  que  no  requiera  la  aceptacion  i  haga  el  protesto  por  defecto 
de  ella  dentro  de  los  terminos  legales,  perdera  los  derechos  que  le  confiere  el  articulo 
precedente. 

689.  La  falta  de  presentacion  de  la  letra  en  los  terminos  indicados  en  el 
art.  685  no  exonera  al  librado  de  la  obligacion  de  aceptarla,  teniendo  provision. 

690.  El  propietario  de  la  letra  puede  presentarla  a  la  aceptacion  por  si  o  por 
conducto  de  un  mandatario  especial,  aun  cuando  no  la  haya  endosado  a  favor  de  6ste. 

La  mera  tenencia  de  la  letra  hace  presumir  el  mandato  para  presentarla,  i  con- 
fiere la  facultad  necesaria  para  requerir  la  aceptacion  i  en  su  defecto  sacar  el  protesto. 

691.  Las  letras  deben  ser  presentadas  al  librado  en  su  morada  o  escritorio  o  en 
el  domicilio  senalado. 

No  siendo  conocidos  la  morada,  escritorio  o  domicilio,  se  hara  mencion  de  esta 
circunstancia  en  el  protesto  i  se  procedera  en  los  terminos  del  art.  729. 

692.  La  presentacion  de  la  letra  de  cambio  no  puede  hacerse  en  dia  festivo. 

693.  Habiendo  varios  librados  conjuntamente  nombrados  en  la  letra,  el  por- 
tador debera  exijir  de  todos  i  cada  uno  de  ellos  la  aceptacion,  i  no  podra  protestar 
la  letra  sin  que  haya  requerido  el  pago  a  todos  ellos. 

Pero  si  fueren  indicados  alternativamente,  se  hara  el  requerimiento  al  primer 
nombrado,  i  en  defecto  de  aceptacion  o  pago  a  los  demas,  siguiendo  el  orden  de  su 
nombramiento. 

694.  Admitiendo  una  aceptacion  condicional,  el  portador  toma  sobre  si  todos 
los  riesgos  de  la  letra. 

Si  la  aceptacion  admitida  fuere  pura,  pero  limitada  respecto  de  la  cantidad  li- 
brada,  el  portador  retendra  la  letra,  i  recibiendo  la  suma  aceptada,  la  anotara  en  ella 
i  hara  el  protesto  que  previene  el  art.  671. 

695.  El  portador  de  una  letra  de  cambio  protestada  por  falta  de  aceptacion 
o  de  pago  en  ningun  caso  tiene  derecho  a  la  provision  hecha  por  el  Ubrador  u  or- 
denador. 

696.  El  perjuicio  resultante  de  la  remision  de  la  letra  fuera  del  tiempo  oportuno 
para  la  presentacion  i  protesto  por  falta  de  aceptacion,  recaera  esclusivamente  sobre 
los  reraitentes,  reputandose  los  endosos  como  meras  comisiones  de  cobranza. 

697.  El  tomador  por  cuenta  propia  de  una  letra  que  no  deja  tiempo  para  pre- 
sentarla a  la  aceptacion  o  requerir  el  pago  en  los  plazos  que  senala  la  lei  o  la  con- 
vencion,  debera  exijir  del  cedente,  para  conservar  sus  derechos,  un  resguardo  en  que 
este  se  obligue  a  responder  del  pago,  aun  cuando  la  letra  se  presente  i  proteste  fuera 
del  termino  legal. 

698.  El  portador  de  la  letra  de  cambio,  aceptada  o  no  aceptada,  debe  exijir  su 
pago  al  hbrado  el  dia  de  su  vencimiento,  i  si  este  fuere  festivo,  en  el  precedente. 

No  obteniendo  el  pago,  protestara  la  letra  en  el  tiempo  i  forma  que  prescribe 
la  lei,  i  dara  aviso  a  su  cedente,  con  remision  del  protesto,  por  el  primer  correo,  o  a 
mas  tardar  por  el  segundo,  para  que  este  a  su  vez  lo  haga  saber  a  su  endosante,  i  asi 
sucesivamente  hasta  el  librador. 

699.  Protestada  la  letra  por  falta  de  aceptacion  o  pago,  el  portador  debera  re- 
querir la  aceptacion  o  pago  de  los  recomendatarios  del  librador,  i  en  su  defecto  de  los 
indicados  por  los  endosantes,  segun  el  orden  de  los  endosos. 
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686.  If  acceptance  is  refused,  the  holder  must  protest  the  bill  when  and  as 
prescribed  in  §  10  Protests,  and  give  notice,  by  the  first  post  or  at  the  latest  by  the 
second,  to  his  transferor  or  principal  or  at  his  election  to  any  other  of  the  persons 
who  are  bound  to  pay  it. 

With  the  notice  he  must  also  send  a  certified  copy  of  the  protest. 

687.  When  a  biU  has  been  protested  for  want  of  acceptance,  the  holder  is  en- 
titled to  require  the  drawer  or  any  of  the  indorsers  to  give  security  to  his  satisfaction 
for  the  value  thereof,  or  to  deposit  the  amount  thereof,  or  pay  it  to  him  with  the  ex- 
penses of  protest  and  re-exchange,  deducting  the  lawful  discount  for  the  unexpired 
time  to  the  maturity. 

The  holder  can  only  make  use  of  these  rights  in  the  successive  order  in  which 
they  are  here  enumerated. 

688.  A  holder  who  does  not  demand  acceptance  and  make  the  protest  in  default 
thereof,  shall  lose  the  rights  conferred  on  him  by  the  preceding  article. 

689.  Want  of  presentment  of  a  bill  witliin  the  times  stated  in  article  685  does 
not  exonerate  the  drawee  from  the  obhgation  to  accept  it,  when  he  has  been  provided 
with  funds. 

690.  The  owner  of  a  bill  may  present  it  for  acceptance  either  in  person  or  through 
a  special  agent,  although  he  has  not  indorsed  it  in  favour  of  the  latter. 

The  mere  possession  of  a  bill  causes  a  presumption  of  a  mandate  to  present  it, 
and  confers  the  power  which  is  necessary  for  requiring  acceptance  and  for  taking 
out  the  protest  in  default  thereof. 

691.  Bills  must  be  presented  to  the  drawee  in  his  dwelling-place  or  office  or  at 
the  stated  address. 

If  the  dwelling-place,  office  or  address  is  not  known,  this  circumstance  shall 
be  mentioned  in  the  protest  and  the  matter  shall  be  dealt  with  according  to  the 
terms  of  article  729. 

692.  Presentment  of  a  biU  of  exchange  cannot  be  effected  on  a  feast  day. 

693.  When  there  are  several  di-awees  who  are  jointly  named  in  the  bill,  the 
holder  may  require  the  acceptance  of  each  and  aU  of  them  and  cannot  protest  the 
bill  without  having  demanded  payment  of  all  of  them. 

But  if  they  are  named  in  the  alternative,  the  demand  shall  be  made  on  the  one 
first  named,  and  in  default  of  acceptance  or  payment,  on  the  others,  following  the 
order  of  their  names. 

694.  If  he  admits  a  conditional  acceptance,  the  holder  takes  all  the  risks  of  the 
bill  upon  himself. 

If  the  admitted  acceptance  is  unconditional,  but  hmited  in  respect  of  the  amoimt 
drawn,  the  holder  shall  retain  the  biU  and  on  receiving  the  accepted  sum,  shall  note  it 
thereon  and  make  the  protest  provided  by  article  671. 

695.  The  holder  of  a  biU  of  exchange  which  has  been  protested  for  want  of 
acceptance  or  payment  is  in  no  event  entitled  to  the  provision  of  funds  made  by 
the  drawer  or  his  principal. 

696.  The  prejudice  resulting  from  sending  a  bill  outside  the  proper  time  for 
presentment  and  protest  for  want  of  acceptance,  shall  exclusively  affect  the  senders, 
and  the  indorsements  shall  be  considered  as  mere  orders  to  collect. 

697.  A  person  who  takes  a  bill  on  his  own  account  when  there  is  insufficient 
time  for  presenting  it  or  requesting  payment  within  the  periods  fixed  by  law  or  agree- 
ment, must,  in  order  to  preserve  his  rights,  demand  an  acknowledgment  from  the 
transferor  wherein  the  latter  binds  liiniseU  to  answer  for  the  payment,  although 
the  bill  is  presented  or  protested  outside  the  lawful  time. 

698.  The  holder  of  a  bill  of  exchange,  whether  accepted  or  not,  must  request 
its  payment  of  the  drawee  on  the  day  of  its  maturity,  and  if  this  is  a  feast  day,  on 
the  preceding  day. 

If  he  does  not  obtain  payment,  he  shall  protest  the  bOl  when  and  as  prescribed 
by  law,  and  shall  give  notice  to  his  transferor  and  send  the  protest  by  the  first,  or 
at  the  latest  by  the  second  post,  in  order  that  the  latter  in  his  turn  may  give  notice 
to  his  indorser,  and  so  in  succession  up  to  the  drawer. 

699.  When  a  bill  is  protested  for  want  of  acceptance  or  payment,  the  holder 
must  request  acceptance  or  payment  of  the  referees  of  the  drawer,  and  in  their 
default  of  the  persons  indicated  (referees)  by  the  indorsers,  according  to  the  order 
of  the  indorsements. 
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Omitido  el  requerimiento,  el  portador  quedara  responsable  de  todos  los  gastos 
de  protesto  i  recambio  e  inliabilitado,  hasta  que  lo  haya  verificado,  para  repetirlos 
del  que  hubiere  hecho  la  indicacion. 

700.  Las  letras  no  cobradas  el  dia  de  su  vencimiento  ni  protestadas  en  la  opor- 
tunidad  legal,  se  tendran  por  perjudicadas;  i  en  tal  evento  caducaran  los  derechoa 
del  portador  contra  el  librador  i  endosantes,  salvos  los  siguientes  casos :  En  cuanto 
al  librador,  si  bubiere  quebrado  el  librado  o  aceptante  dntes  del  vencimiento;  — 
Respecto  del  endosante  que  se  mantenga  en  su  sano  credito,  cuando  el  librador, 
aceptante  i  demas  endosantes  hubieren  quebrado  antes  de  vencerse  la  letra ;  —  Por 
lo  que  hace  al  librador  o  endosante,  si  alguno  de  eUos  se  ballare  en  el  caso  previsto 
en  el  art.  702. 

701.  Omitido  el  aviso  del  protesto  ordenado  en  el  art.  698,  el  portador 
respondera  de  los  danos  i  perjuicios  que  irrogue  la  omision;  pero  no  quedara  privado 
de  su  derecho  contra  los  responsables  a  las  resultas  de  la  letra. 

702.  La  caducidad  de  la  letra  perjudicada  por  falta  de  presentacion  al  pago 
i  de  protesto  no  tendra  efecto  alguno  respecto  del  librador  o  endosante  que,  despues 
de  trascurridos  los  terminos  senalados  para  la  ejecucion  de  estos  actos,  se  ballare 
cubierto  del  importe  de  la  letra  en  sus  cuentas  con  el  deudor,  sea  con  efectos  de  co- 
mercio,  sea  con  otros  valores  de  la  pertenencia  de  este. 

703.  En  defecto  de  pago  de  una  letra  presentada  i  protestada  en  tiempo  i  forma, 
el  portador  tiene  derecho  a  exijir  el  reembolso  de  su  importe  i  gastos  del  bbrador, 
aceptante  i  endosantes,  a  su  eleccion. 

Todos  i  cada  uno  de  estos  son  responsables  sobdariamente  del  valor  de  la  letra 
i  gastos  causados. 

704.  Pagada  la  letra  por  alguno  de  los  endosantes,  el  pagador  podra  exijir,  a 
su  eleccion,  de  cualquiera  de  los  demas  codeudores  sobdarios  el  reembolso  de  su  im- 
porte i  gastos ;  pero  si  el  que  hubiere  verificado  el  pago  f uere  el  librador,  solo  tendra 
accion  contra  el  aceptante  provisto  de  fondos  o  el  ordenador  en  su  caso. 

705.  Si  el  portador  hubiere  dirijido  su  accion  contra  alguno  de  los  codeudores 
solidarios  de  la  letra,  no  podra  suspender  su  curso  para  ejercerla  contra  los  demas, 
salvos  los  siguientes  casos:  —  L°  Insolvencia  total  o  parcial  del  demandado,  justi- 
f icada  en  forma  legal ;  —  2.  °  Quiebra  del  mismo  demandado ;  —  3.  °  Desistimiento 
del  juicio  promovido. 

En  este  ultimo  caso  los  codeudores  solidarios  no  seran  obUgados  a  pagar  las 
costas  causadas,  ni  podran  alegar  la  escepcion  de  btispendencia. 

706.  El  portador  de  una  letra  estraviada  o  su  mandatario  esta  obUgado  a  prac- 
ticar  las  siguientes  dilijencias:  1.°  Poner  en  noticia  del  hbrado  o  aceptante  la  per- 
dida  de  la  letra  i  manif estarle  su  oposicion  a  la  aceptacion  o  pago ;  —  2.  °  SoUcitar 
del  tribunal  competente  se  probiba  al  librado  la  aceptacion.  Si  la  letra  hubiere 
sido  aceptada  antes  de  su  perdida,  se  sohcitara  que  se  probiba  el  pago  sin  el  previo 
otorgamiento  de  una  f ianza ;  —  3.  °  Dar  pronto  aviso  de  la  perdida  a  su  endosante 
i  exijLrle  la  espedicion  de  un  nuevo  ejemplar. 

707.  El  librado  o  aceptante  debera  suspender  la  aceptacion  o  pago  por  veinti- 
cuatro  boras;  i  si  dentro  de  este  termino  no  se  le  hiciere  saber  un  decreto  prohibi- 
torio  de  estos  actos,  podra  verLficarlos  sin  responsabilidad. 

708.  El  endosante  del  portador  esta  obligado  a  comunicar  a  su  vez  a  su  propio 
endosante  el  aviso  de  la  perdida  de  la  letra  i  a  reclamarle  la  espedicion  de  otro  ejem- 
plar, i  asi  sucesivamente  de  endosante  en  endosante  hasta  el  librador. 

709.  Ninguno  de  los  responsables  al  pago  de  la  letra  estraviada  podra  rehusar 
su  nombre  para  la  espedicion  del  nuevo  ejemplar,  bajo  responsabilidad  de  dafios  i 
perjuicios. 

El  propietario  de  la  letra  cubrira  los  gastos  que  se  causen  para  obtener  el  nuevo 
ejemplar. 

710.  El  propietario  de  la  letra  aceptada  i  estraviada  que  no  tenga  otro  ejemplar 
para  presentar  al  pago,  podra  exijir  al  aceptante  el  deposito  de  la  cantidad  Ubrada, 
i  si  6ste  lo  resistiere,  hara  constar  su  resistencia  por  medio  de  una  protesta  hecha  ante 
un  notario  ptibhco. 

La  protesta  conservara  al  portador  todos  sus  derechos  contra  las  personas  obh- 
gadas  al  pago  de  la  letra. 

711.  En  el  caso  propuesto  en  el  articulo  anterior,  el  portador  podra  demandar 
al  aceptante  el  pago  de  la  letra  perdida,  acreditando  su  propiedad  con  sus  libros, 
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If  this  request  is  omitted,  the  holder  shall  be  Uable  for  all  the  expenses  of  the 
protest  and  re-exchange,  and  until  he  has  paid  them,  shall  be  unable  to  sue  for  them 
from  the  person  who  has  made  the  reference. 

700.  Bills  which  are  not  collected  on  the  day  of  their  maturity  nor  protested 
within  the  proper  time,  shall  be  considered  'prejudiced;  and  in  that  event  the  rights 
of  the  holder  against  the  drawer  and  indorsers  shall  lapse,  except  in  the  following 
cases :  As  regards  the  drawer,  if  the  drawee  or  acceptor  has  become  bankrupt  before 
the  maturity;  —  As  regards  an  indorser,  who  is  still  in  good  credit,  when  the  drawer, 
acceptor  and  the  other  indorsers  have  become  bankrupt  before  the  maturity  of  the 
biU ;  —  As  regards  the  drawer  or  indorser,  if  any  of  them  are  in  the  condition  provided 
for  by  article  702. 

701.  If  the  notice  of  the  protest  which  is  directed  by  article  698  is  omitted,  the 
holder  shaU  be  hable  for  the  damage  caused  by  the  omission ;  but  shall  not  be  deprived 
of  his  right  against  those  who  are  responsible  for  the  consequences  of  the  bill. 

702.  The  lapse  of  a  bill  prejudiced  by  want  of  presentment  for  payment  or  of 
protest  shall  have  no  effect  as  regards  the  drawer  or  indorser  who  after  the  expiration 
of  the  periods  named  for  the  performance  of  these  acts  has  received  the  amount  of  the 
biU  in  his  accounts  with  the  debtor,  either  by  commercial  securities  or  other  values 
belonging  to  the  latter. 

703.  On  default  of  payment  of  a  bill  which  has  been  duly  presented  and  protested, 
the  holder  is  entitled  to  demand  payment  of  its  amount  with  expenses  from  the 
drawer,  acceptor  and  indorsers  at  his  election. 

Each  and  all  of  them  are  jointly  and  severally  liable  for  the  amount  of  the  bill 
and  the  expenses  which  have  been  caused. 

704.  If  the  bill  is  paid  by  one  of  the  indorsers,  the  payer  may,  at  his  election, 
demand  the  repayment  of  its  amount  and  expenses  from  any  of  the  other  co-debtors 
who  are  jointly  and  severally  hable,  but  if  the  payer  is  the  drawer,  he  shall  only  have 
a  right  of  action  against  the  acceptor  whom  he  has  provided  with  funds  or  against 
his  principal,  as  the  case  maj'  be. 

705.  If  the  holder  has  brought  his  action  against  any  of  the  co-debtors  who  are 
jointly  and  severally  hable  on  the  bill,  he  cannot  suspend  the  course  thereof  in  order 
to  bring  an  action  against  the  others,  except  in  the  following  cases :  1 .  Total  or  partial 
insolvency  of  the  defendant,  proved  in  legal  form;  —  2.  Bankruptcy  of  the  said 
defendant;  —  3.  Abandonment  of  the  commenced  action. 

In  this  latter  event,  the  joint  and  several  co-debtors  shall  not  be  obhged  to  pay 
the  costs  which  have  been  incurred,  nor  can  they  plead  the  defence  of  lis  pendens. 

706.  The  holder  of  a  lost  biU  or  his  agent  is  bound  to  adopt  the  following 
measures:  1.  To  bring  the  loss  of  the  bill  to  the  notice  of  the  drawee  or  acceptor 
and  convey  to  him  his  objection  to  acceptance  or  payment;  —  2.  To  apply  to  the 
proper  tribunal  to  prohibit  acceptance  by  the  drawee;  —  If  the  bill  has  been 
accepted  before  the  loss  thereof,  an  apphcation  shall  be  made  to  prohibit  payment 
before  security  has  been  given;  —  3.  To  give  prompt  notice  of  the  loss  to  his  in- 
dorser and  require  him  to  issue  a  fresh  copy. 

707.  The  drawee  or  acceptor  must  suspend  acceptance  or  payment  for  twenty- 
four  hours;  and  if  notice  is  not  given  him  of  a  decree  (injunction)  prohibiting  these 
acts  within  this  time,  he  may  perform  them  without  liability. 

708.  The  indorser  to  the  holder  is  in  turn  bound  to  give  notice  of  the  loss  of  the 
bill  to  his  own  indorser  and  to  claim  from  him  the  issue  of  another  copy,  and  so  in 
succession  from  indorser  to  indorser  up  to  the  drawer. 

709.  None  of  those  who  are  hable  to  pay  a  lost  bill  may  refuse  his  name  for  the 
issue  of  a  fresh  copy,  under  liability  for  damage. 

The  o^vuer  of  the  bill  shall  meet  the  expenses  incurred  in  obtaining  the  fresh 
copy. 

710.  The  owner  of  a  bill  which  has  been  accepted  and  lost  who  has  no  other  copy 
to  present  for  payment,  may  require  the  acceptor  to  deposit  the  amount  of  the  bill, 
and  if  the  latter  refuses  to  do  so,  he  shall  show  his  refusal  by  means  of  a  protest  made 
in  the  presence  of  a  notary  public. 

The  protest  shall  preserve  all  the  holder's  rights  against  the  persons  who  are 
boimd  to  pay  the  bill. 

711.  In  the  event  propounded  in  the  preceding  article,  the  holder  can  demand 
payment  of  the  lost  bill  from  the  acceptor,  on  proving  his  ownership  by  liis  books, 
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correspondencia,  certificacion  del  corredor  o  ajente  que  intervino  en  la  negociacion 
o  las  demas  pruebas  legales,  i  rindiendo  fianza  a  favor  del  pagador. 

La  fianza  subsistira  hasta  que  el  portador  presente  un  nuevo  ejemplar  espedido 
por  el  librador. 

§  9.°    Del  pago. 

712.1)  Lag  letras  deben  ser  pagadas  en  la  moneda  que  ellas  designen. 

Si  la  moneda  designada  estuviere  escluida  de  la  circulacion,  se  reducira  a  mo- 
neda corriente  al  cambio  que  tenga  el  dia  del  vencimiento  en  el  lugar  del  pago. 

TIS,'^)  En  ningun  case  puede  ser  obligado  el  portador  de  una  letra  a  recibir  su 
importe  antes  del  vencimiento  ni  a  recibirlo  parcialmente ;  pero  si  admitiere  un  pago 
parcial,  debera  cumplir  la  obUgacion  que  le  impone  el  art.  671. 

714.  El  que  paga  una  letra  antes  de  su  vencimiento  queda  siempre  responsable 
de  su  importe  para  el  caso  que  resulte  no  haber  pagado  a  persona  lejitima. 

715.  El  portador  de  una  letra  de  cambio  esta  obligado,  si  el  pagador  se  lo  exije, 
a  justificar  la  identidad  de  su  persona  por  medio  de  documentos  o  de  individuos  que 
le  conozcan  o  salgan  garantes  de  ella. 

716.  Se  presume  valido  el  pago  de  la  letra  vencida,  siempre  que  su  valor  no 
haya  sido  embargado  por  decreto  de  autoridad  competente. 

Solo  podra  decretarse  el  embargo  del  importe  de  la  letra  por  pdrdida,  sustrac- 
cion,  robo,  quiebra  del  portador  o  por  cualquier  otro  suceso  que  le  prive  de  la  ad- 
ministracion  de  sus  bienes. 

717.  El  pago  de  la  letra  debera  hacerse  sobre  el  ejemplar  en  que  se  haya  puesto  la 
aceptacion  o  sobre  aquel  a  cuya  disposicion  haya  sido  dada  esta. 

718.  El  aceptante  a  quien  se  exija  el  pago  sobre  otro  ejemplar  que  el  de  su 
aceptacion  podra  verificarlo,  siempre  que  el  portador  le  afiance  a  satisfaccion  el 
valor  de  la  letra. 

Si  el  aceptante  se  negare  a  hacer  el  pago  a  pesar  de  ofrecersele  fianza  por  el 
portador,  debera  este  protestar  la  letra. 

En  caso  de  haberse  aceptado  la  fianza,  esta  quedara  cancelada  de  derecho  en  el 
momento  en  que  prescriba  la  accion  procedente  de  la  aceptacion,  sin  haberse  diri- 
jido  al  aceptante  reclamacion  alguna. 

719.  El  que  paga  una  letra  sobre  un  ejemplar  no  aceptado  sin  retirar  el  aceptado, 
queda  siempre  responsable  de  su  valor  al  portador  lejitimo  del  ejemplar  en  que  se 
encuentre  la  aceptacion. 

720.  Las  letras  no  aceptadas  pueden  ser  cubiertas  despues  de  su  vencimiento 
sobre  las  segundas,  terceras  o  demas  vias  espedidas;  i  caso  que  se  presenten  varios 
ejemplares,  sobre  el  que  tuviere  alguna  clausula  que  le  atribuya  preferencia. 

No  podra  hacerse  vahdamente  el  pago  sobre  las  copias  dadas  en  cumphmiento 
del  art.  629  sin  que  el  portador  acompane  alguno  de  los  ejemplares  espedidoa  por 
el  hbrador. 

721.  Pagada  la  letra  de  cambio,  el  portador  otorgara  recibo  en  la  misma  i  entre- 
gara  al  pagador  todps  los  ejemplares  que  hubiere  recibido. 

§  10.°    De  los  protestos. 

722.  Las  letras  de  cambio  se  protestan  por  falta  de  aceptacion  o  pago. 
723.^    Los  protestos  por  falta  de  aceptacion  deben  ser  formaUzados  en  el  dia 

siguiente  a  la  presentacion  de  la  letra,  i  si  este  dia  fuere  festivo,  en  el  que  le  siga  in- 
mediatamente. 

El  protesto  de  una  letra  por  falta  de  aceptacion  no  exonera  al  portador  del  deber 
de  protestarla  de  nuevo,  si  no  fuere  pagada. 

724.*  El  protesto  de  una  letra  por  falta  de  pago  debera  hacerse  en  el  dia  si- 
guiente al  de  su  vencimiento  i  cobro. 

725.^  La  letra  de  cambio  puede  ser  protestada  antes  de  su  vencimiento,  toda 
vez  que  el  aceptante  se  constituya  en  quiebra  antes  de  esa  epoca. 

726.  El  portador  no  queda  dispensado  de  la  obUgacion  de  protestar  la  letra  por 
la  quiebra,  interdiccion  o  muerte  del  pagador. 

727.  Los  protestos,  de  cualquiera  clase  que  sean,  deberan  hacerse  ante  un  no- 
tario  piibUco  i  dos  testigos  vecinos  del  domicilio  del  aceptante,  i  en  su  defecto  ante  el 
subdelegado  respectivo  e  igual  numero  de  testigos. 

1)  Art.  1569  i  2199  C.  C.  —  2)  Art.  1591  C.  C. 

3)  Art.  49  i  67  C.  de  P.  0. 

*)  Art.  49  i  67  C.  de  P.  C.         ^)  Art.  1496  C.  C. 
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correspondence,  certificate  of  the  broker  or  agent  who  took  part  in  the  transaction, 
or  other  lawful  evidence,  and  on  giving  security  in  favour  of  the  payer. 

The  security  shall  subsist  until  the  holder  presents  a  new  copy  issued  by  the 
drawer. 

§  9.    Payment. 

712.1)  Bills  must  be  paid  in  the  money  named  therein. 

If  the  named  money  is  excluded  from  circulation,  it  shall  be  converted  into 
cun'ent  money  at  the  exchange  of  the  day  of  maturity  in  the  place  of  payment. 

713.2)  xiie  holder  of  a  bill  can  in  no  event  be  obhged  to  receive  the  amount 
thereof  before  maturity,  or  to  receive  a  part  thereof ;  but  if  he  allows  a  partial  pay- 
ment he  must  fulfil  the  obligation  imposed  on  him  by  article  671. 

714.  A  person  who  pays  a  biU  before  its  maturity  is  always  Uable  for  the  amount 
thereof  if  it  proves  that  he  has  not  paid  the  proper  person. 

715.  If  the  payer  requires  it,  the  holder  of  a  bill  of  exchange  is  bound  to  prove 
his  identity  by  means  of  documents  or  persons  who  know  him  or  become  guarantors 
therefor. 

716.  Payment  of  a  matured  bill  is  presumed  to  be  valid,  provided  that  its  value 
has  not  been  arrested  by  a  decree  of  a  competent  authority. 

Arrest  on  the  amount  of  a  bill  can  only  be  decreed  for  loss,  abstraction,  robbery, 
bankruptcy  of  the  holder,  or  any  other  event  which  deprives  him  of  the  administra- 
tion of  his  property. 

717.  Payment  of  a  bill  must  be  effected  on  the  copy  whereon  the  acceptance  has 
been  placed,  or  on  that  on  the  disposal  whereof  the  acceptance  has  been  given. 

718.  An  acceptor  of  whom  payment  is  requested  on  a  copy  other  than  that  of 
his  acceptance  may  make  the  payment,  provided  that  the  holder  secures  the  value 
of  the  biU  to  his  satisfaction. 

If  the  acceptor  refuses  to  make  the  payment  in  spite  of  being  offered  security 
by  the  holder,  the  latter  must  protest  the  bill. 

When  the  security  has  been  accepted,  it  shall  ipso  facto  be  cancelled  at  the 
moment  when  the  action  arising  from  the  acceptance  is  prescribed  without  any 
claim  having  been  made  on  the  acceptor. 

719.  A  person  who  pays  a  bill  on  an  unaccepted  copy,  without  retiring  the 
accepted  copy,  always  remains  hable  for  its  value  to  the  lawful  holder  of  the  copy 
on  which  is  the  acceptance. 

720.  Unaccepted  bills  may  be  paid  after  their  maturity,  on  the  second,  third 
or  other  copies  issued ;  and  if  several  copies  are  presented,  on  the  one  which  has  some 
condition  which  gives  it  preference. 

Payment  cannot  be  vaUdly  made  on  copies  given  in  fulfilment  of  article  629, 
unless  the  holder  attaches  one  of  the  copies  issued  by  the  drawer. 

721.  On  payment  of  a  bill  of  exchange,  the  holder  shall  sign  a  receipt  thereon 
and  deUver  to  the  payer  aU  the  copies  which  he  has  received. 

§  10.     Protests. 

722.  Bills  of  exchange  are  protested  for  want  of  acceptance  or  payment. 

723.3)  Protests  for  want  of  acceptance  must  be  drawn  up  on  the  day  following 
the  presentment  of  the  bill,  and  if  this  is  a  feast  day,  then  on  the  day  which  immediate- 
ly follows  it. 

Protest  of  a  bill  for  want  of  acceptance  does  not  exempt  the  holder  from  the 
duty  of  protesting  it  afresh,  if  it  is  not  paid. 

724.*)  Protest  of  a  bill  for  want  of  payment  must  be  made  on  the  day  following 
that  of  its  maturity  and  demand. 

725.^)  A  bill  of  exchange  may  be  protested  before  its  maturity  whenever  the 
acceptor  becomes  bankrupt  before  that  time. 

726.  The  holder  is  not  exempted  from  the  obligation  of  protesting  the  bill  by 
the  bankruptcy,  interdiction  or  death  of  the  person  liable  to  pay. 

727.  Protests  of  all  kinds  must  be  made  in  the  presence  of  a  notary  pubhc  and 
of  two  witnesses  who  are  neighboiu's  of  the  address  of  the  acceptor,  and  in  their 
default,  in  the  presence  of  the  proper  magistrate  and  a  Uke  number  of  witnesses. 

1)  Art.  1569  and  2199  of  the  C.  C.  —  2)  Art.  1591  of  the  C.  C. 

3)  Art.  49  and  67  of  the  C.   of  C.  P. 

*)  Art.  49  and  67  of  the  C.  of  C.  P.    ^)   Art.  1496  of  the  C.  C. 

10* 


74  Chile:  C6d.  de  Com.     Libro  II.    Contratos  i  obligaciones  mercantiles. 

728.  A  instancia  del  portador  i  en  su  nombre,  o  en  el  de  la  persona  a  quien 
pertenezca  la  letra,  si  aquel  fuere  un  mero  detentador,  el  notario,  asistido  de  dos 
testigos,  requerira  al  librado  o  aceptante  para  que  acepte  o  pague,  con  espresa  con- 
minacion  de  danos  i  perjuicios  i  reserva  de  los  derechos  del  propietario  contra  los 
garantes  de  la  letra. 

729.  Caso  de  no  encontrar  al  librado  o  aceptante  en  su  morada  o  estableci- 
miento,  el  notario  hara  el  requerimiento  a  sus  dependientes,  si  los  tuviere,  i  en  su 
defecto  a  su  mujer,  hijos  mayores  o  criados  tambien  mayores. 

No  teniendo  mujer,  hijos  o  criados  mayores,  o  ignorandose  su  morada,  la  dili- 
jencia  se  entendera  con  el  procurador  de  la  municipaUdad,  i  en  defecto  de  ^ste  con 
el  subdelegado  del  distrito. 

730.  Terminada  la  dilijencia  con  el  librado  o  aceptante  directo,  el  notario  re- 
querird  a  los  recomendatarios  seilalados  en  la  letra  en  los  terminos  que  prescribe  el 
art.  728. 

El  requerimiento,  la  aceptacion  o  pago  i  en  su  defecto  la  contestacion  que  dieren 
los  recomendatarios  se  hara  constar  en  el  protesto. 

731.  Todas  las  diUjencias  prevenidas  en  los  anteriores  articulos  se  estenderdn 
progresivamente  en  la  enunciada  acta,  i  de  eUa  se  daran  al  portador  los  testimonios 
que  pidiere. 

732.  El  acta  de  protesto  debe  contener:  1.°  Copia  literal  de  la  letra,  aceptacion, 
endosos,  aval  e  indicaciones  en  el  mismo  orden  en  que  aparezcan  en  la  letra;  — 
2.°  Relacion  del  requerimiento  hecho  al  librado,  aceptante  o  recomendatario  para 
que  aceptase  o  pagase  o  espusiese  la  razon  por  que  no  aceptaba  o  pagaba,  la  respu- 
esta  dada  o  la  atestacion  de  que  ninguna  se  dio ;  —  3.  °  La  conminacion  de  los  danos 
i  perjuicios  al  librado,  aceptante  o  recomendatario  i  la  reserva  de  derechos  contra  las 
demas  personas  responsables  al  pago  de  la  letra ;  —  4.  °  La  f irma  de  la  persona  a 
quien  se  hubiere  hecho  el  protesto,  o  la  constancia  de  que  no  sabia,  no  pudo  o  no 
quiso  firmar;  —  5.°  La  fecha  del  acta  con  espresion  de  la  hora;  —  6.°  La  firma 
del  notario  i  testigos. 

El  acta  de  que  hablan  este  i  los  anteriores  articulos  se  protocolizara  en  el  re- 
jistro  del  notario,  dejandose  copia  de  ella  a  la  persona  con  quien  se  hubiere  entendido 
la  dilijencia,  so  pena  de  nulidad. 

733.  El  domiciho  legal  del  librado  o  aceptante  para  la  ejecucion  de  las  dili- 
jencias  del  protesto,  sera:  El  designado  en  la  letra;  —  En  defecto  de  designacion, 
el  lugar  de  la  actual  residencia ;  —  A  f alta  de  ambos,  el  ultimo  que  se  le  hubiere 
conocido. 

734.  Todo  protesto  que  no  este  conforme  con  las  prescripciones  de  los  articulos 
precedentes,  sera  ineficaz. 

735.  Ningun  acto  ni  documento  puede  suplir  la  falta  del  protesto  para  la  con- 
servacion  de  los  derechos  del  portador  contra  las  personas  responsables  al  pago  de 
la  letra. 

La  protesta,  sin  embargo,  suple  el  protesto  por  falta  de  pago  de  la  letra  estra- 
viada. 

736.  Los  protestos  seran  hechos  antes  de  las  tres  de  la  tarde,  i  los  uotarios  re- 
tendran  las  letras  i  no  daran  testimonio  de  aquellos  sino  despues  de  puesto  el  sol  del 
dia  en  que  se  hubieren  verificado. 

Presentandose  el  pagador  en  el  tiempo  medio  a  pagar  la  letra  i  los  gastos  del  pro- 
testo, el  notario  admitira  el  pago,  entregara  la  letra  i  cancelara  el  protesto. 

737.  Las  letras  protestadas  por  falta  de  pago  devengan  intereses  corrientes  a 
favor  del  portador  desde  el  dia  del  protesto. 

§  11.°    De  la  intervencion  en  la  aceptacion  i  pago. 

738.  Protestada  una  letra  por  falta  de  aceptacion  o  pago,  se  admitira  la  inter- 
vencion de  un  tercero  que  se  ofrezca  espontaneamente  a  aceptarla  o  pagarla  por 
cuenta  del  librador  o  de  cualquiera  de  los  endosantes,  aun  cuando  no  haya  recibido 
mandate  para  hacerlo. 

739.  Toda  persona  estrana  a  la  negociacion  de  la  letra  i  habil  para  celebrar  el 
contrato  de  cambio  puede  aceptar  i  pagar  por  intervencion. 

El  Ubrado  i  los  recomendatarios  que  hubieren  rehusado  la  aceptacion  o  pago 
de  la  letra  pueden  aceptarla  i  pagarla  por  intervencion. 
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728.  At  the  instance  of  the  holder  and  in  his  name,  or  in  that  of  the  person  to 
whom  the  bill  belongs,  if  the  former  is  a  simple  possessor,  the  notary,  in  the  presence 
of  two  witnesses,  shall  request  the  di-awee  or  acceptor  to  accept  or  pay,  and  expressly 
threaten  damages  and  reserve  the  rights  of  the  owner  against  the  other  guarantors 
of  the  bill. 

729.  If  the  drawee  or  acceptor  is  not  found  in  his  dwelUng  or  establishment, 
the  notary  shall  make  the  request  to  his  subordinates  if  he  has  any,  and  in  default 
thereof,  to  his  wife,  children  who  have  attained  their  majority,  or  servants  who 
have  hkewise  attained  their  majority. 

If  he  has  no  wife,  or  children  or  servants  who  have  attained  their  majority, 
or  if  his  dwelling  place  is  not  known,  the  steps  shall  be  directed  to  the  solicitor  to 
the  municipahty,  and  in  his  default  to  the  magistrate  of  the  district. 

730.  When  tliis  measure  is  terminated  with  the  drawee  or  acceptor  directly,  the 
notary  shall  make  a  request  to  the  referees  named  in  the  bill  as  prescribed  by 
article  728. 

The  request,  acceptance  or  payment,  and  in  default  thereof,  the  answer  given 
by  the  referees,  shall  be  stated  in  the  protest. 

731.  All  the  measures  prescribed  by  the  preceding  articles  shall  be  drawii  up 
in  the  said  document  in  successive  order,  and  the  holder  shall  be  given  such  certified 
copies  thereof  as  he  applies  for. 

732.  The  document  of  protest  must  contain :  LA  hteral  copy  of  the  bill,  accept- 
ance, indorsements,  aval  and  references  in  the  same  order  as  they  appear  in  the  biU ;  — 
2.  Nari'ation  of  the  request  made  to  the  drawee,  acceptor  or  referee,  that  he  should 
accept  or  pay  or  set  forth  the  reason  that  he  did  not  accept  or  pay,  the  answer  given 
or  the  attestation  that  no  answer  was  given;  —  3.  The  threat  of  damages  given 
to  the  drawee,  acceptor  or  referee,  and  the  reservation  of  rights  against  the  other 
persons  responsible  for  payment  of  the  bill ;  —  4.  The  signature  of  the  person  by  whom 
the  protest  was  taken  out,  or  a  statement  that  he  did  not  know  how  to  sign  or  was 
unable  or  mi^villing  to  do  so;  —  5.  The  date  of  the  document,  stating  the  hour;  — 
6.  The  signatures  of  the  notary  and  witnesses. 

The  document  of  which  tins  and  the  previous  articles  speak  shall  be  archived  in 
the  registry  of  the  notary,  and  a  copy  thereof  left  with  the  person  to  whom  the 
measures  are  directed,  on  pain  of  nullity. 

733.  The  lawful  address  of  the  drawee  or  acceptor  for  the  purpose  of  carrying 
out  the  measures  of  the  protest  shall  be :  That  named  in  the  biU ;  —  In  the  absence 
thereof,  the  place  of  present  residence ;  —  In  default  of  both,  liis  last  known  residence. 

734.  Every  protest  which  does  not  conform  to  the  provisions  of  the  preceding 
articles  shall  be  void. 

735.  No  act  or  document  can  supply  the  want  of  the  protest  for  the  purpose  of 
preserving  the  rights  of  the  holder  against  the  persons  who  are  responsible  for  pay- 
ment of  the  biU. 

Nevertheless,  a  verbal  protest  suppUes  the  place  of  a  formal  protest  for  want 
of  payment  of  a  lost  bill. 

736.  Protests  shall  be  made  before  three  o'clock  in  the  afternoon,  and  the  notaries 
shall  retain  the  bills  and  shall  not  give  certified  copies  of  the  protests  until  after 
sunset  on  the  day  whereon  they  have  been  effected. 

If  in  the  meantime  the  person  liable  presents  himself  to  pay  the  biU  and  the 
expenses  of  the  protest,  the  notary  shall  permit  the  payment,  dehver  the  bill  and 
cancel  the  protest. 

737.  BiUs  protested  for  want  of  payment  carry  current  interest  in  favour  of 
the  holder  from  the  day  of  the  protest. 

§  11.    Acceptance  and  payment  for  honour. 

738.  When  a  bill  has  been  protested  for  want  of  acceptance  or  payment,  the 
intervention  of  a  third  person  who  spontaneously  offers  to  accept  or  pay  it  on  account 
of  the  drawer  or  any  of  the  indorsers  shall  be  permitted,  although  he  has  not  received 
a  mandate  to  do  so. 

739.  Every  person  who  is  a  stranger  to  the  negotiation  of  the  bill  and  capable  of 
making  a  contract  of  exchange  may  accept  and  pay  for  honour. 

The  di-awer  and  the  referees  who  have  refused  acceptance  or  payment  of  the 
bill  may  accept  or  pay  it  for  honour. 


75  Chile:  C6d.  de  Com.     Libro  II.    Contratos  i  obligaciones  mercantiles. 

740.  Concurriendo  varias  personas  a  aceptar  o  pagar  la  letra,  sera  preferida 
la  que  intervenga  por  el  librador;  pero  si  solo  quisieren  intervenir  por  los  endosantes. 
se  admitira  la  intervencion  por  el  mas  antiguo  de  estos. 

En  todo  case  debera  preferirse  la  aceptacion  o  page  que  sea  mas  favorable  i  de 
efectos  mas  amplios. 

741.  La  intervencion  no  supone,  ni  aun  respecto  del  tenedor  de  la  letra,  pro- 
vision de  fondos,  ni  confiere  al  interviniente  derecho  a  reclamarla. 

742.  El  aceptante  por  intervencion  queda  responsable  de  la  letra  i  debe  dar 
aviso  por  el  segundo  correo,  a  mas  tardar,  a  la  persona  por  quien  interviene,  so  pena 
de  danos  i  perjuicios. 

Pero  la  responsabilidad  del  interviniente  cesa  por  las  mismas  causas  que  las 
garantias  de  los  endosantes. 

743.1)  Por  el  hecho  delpago  el  interviniente  se  subroga  en  los  derechos  del  por- 
tador,  cumpliendo  las  obligaciones  que  a  este  impone  la  lei ;  pero  la  subrogacion  se 
verifica  con  las  siguientes  restricciones :  Pagando  por  cuenta  del  librador,  solo  este 
quedara  responsable  de  la  cantidad  desembolsada  i  costos ;  —  Si  pagare  por  cuenta 
de  im  endosante,  podra,  sin  perjuicio  de  sus  derechos  contra  el  librador,  exijir  a  aquel 
i  demas  que  le  precedan  en  el  orden  de  los  endosos  el  reembolso  del  valor  de  la 
letra  i  gastos. 

Los  endosantes  posteriores  quedan  exonerados  en  este  caso  de  toda  responsa- 
bilidad. 

744.  La  intervencion  en  la  aceptacion  no  obsta  al  portador  para  exijir  del  li- 
brador o  endosantes  el  afianzamiento,  deposito  o  reembolso  conforme  al  art.  687. 

745.  El  portador  de  una  letra  perjudicada  no  tiene  derecho  para  exijir  su  pago 
al  que  la  hubiere  aceptado  por  intervencion. 

746.  El  pagador  de  una  letra  perjudicada  no  tiene  mas  derecho  que  el  que 
compete  al  portador  contra  el  hbrador  que  no  haya  hecho  oportunamente  provision 
de  fondos. 

747.  Si  el  librado  que  rehuso  su  aceptacion  se  presentare  a  cubrir  la  letra  a  su 
vencimiento,  le  sera  admitido  el  pago  con  preferencia  al  que  intervino  en  la  aceptacion 
i  a  cualquier  otro  que  quisiere  pagar  la  letra. 

El  librado  en  este  caso  debera  reembolsar  los  gastos  ocasionados  por  no  haber 
aceptado  en  tiempo. 

748.  La  intervencion  en  la  aceptacion  o  pago  i  el  nombre  de  la  persona  por 
quien  se  interviene,  se  haran  constar  a  continuacion  del  protesto  bajo  la  firma  del 
interviniente,  notario  i  testigos. 

§  12.°    Del  recambio  i  resaca. 

749.  El  portador  de  una  letra  de  cambio  protestada  por  falta  de  pago  puede 
usar  del  derecho  que  le  confiere  el  art.  703  para  reembolsarse  de  su  importe  i 
gastos  de  protesto,  o  jirar  una  nueva  letra  a  cargo  del  Ubrador  o  de  cualquiera  de 
los  endosantes,  a  su  eleccion. 

Esta  nueva  letra  se  Uama  resaca  o  letra  de  recambio,  i  esta  sujeta  a  las  mismas 
reglas  que  las  letras  ordinarias,  respecto  a  su  presentacion,  pago  i  protesto. 

750.  Puede  tambien  jirar  una  resaca  cualquiera  de  los  endosantes  que  hubiere 
pagado  la  letra  protestada  o  la  resaca  jirada  a  su  cargo. 

751.  Las  resacas  no  podran  ser  dirijidas  sino  sobre  las  plazas  donde  la  letra 
de  cambio  fue  jirada  o  negociada. 

752.  El  librador  de  la  resaca  no  cubierta  conserva  integros  sus  derechos  contra 
todas  las  personas  obligadas  al  pago  de  la  letra  protestada. 

753.  El  que  jirare  una  resaca  debera  acompanar  a  esta  la  letra  protestada, 
testimonio  del  protesto  i  la  cuenta  de  retorno  o  resaca. 

754.  La  cuenta  de  retorno  debera  espresar  la  persona  a  cuyo  cargo  se  jLra  la 
resaca  i  el  importe  de  esta,  i  no  podra  comprender  otras  partidas  que  las  siguientes : 
El  capital  de  la  letra  protestada;  —  Los  intereses  corrientes  que  hubiere  deven- 
gado;  —  Los  gastos  de  protesto;  —  El  derecho  de  sello  para  la  resaca;  —  La 
comision  de  jiro  a  uso  de  plaza;  —  El  corretaje  de  la  negociacion  de  la  resaca; 
—  Los  portes  de  cartas;  —  El  recambio  o  precio  del  nuevo  cambio  con  las  limi- 
taciones  que  espresa  el  siguiente  articulo. 

1)  Art.  1608  i  1612  C.  C. 
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740.  If  several  persons  express  their  readiness  to  accept  or  pay  the  bill,  the  one 
who  intervenes  on  behalf  of  the  drawer  shall  be  preferred ;  but  if  they  only  desire 
to  intervene  on  behalf  of  indorsers,  the  intervention  on  behalf  of  the  earhest  indorser 
shall  be  permitted. 

The  acceptance  or  payment  which  is  the  most  favorable  and  which  produces  the 
most  ample  effects  must  in  every  case  be  preferred. 

741.  Intervention  does  not,  even  with  regard  to  the  holder  of  the  bill,  imply 
the  provision  of  funds,  nor  confer  on  the  intervener  a  right  to  claim  it. 

742.  An  acceptor  for  honour  is  liable  on  the  bill  and  must  at  the  latest  give 
notice  by  the  second  post  to  the  person  on  whose  behalf  he  intervenes,  on  pain  of 
damages. 

But  the  hability  of  the  intervener  ceases  from  the  same  causes  as  the  guaranties 
of  the  indorsers. 

743.1)  By  the  fact  of  payment,  the  intervener  is  subrogated  to  the  rights  of 
the  holder  on  fulfilling  the  obligations  which  the  law  imposes  on  the  latter ;  but  the 
subrogation  takes  place  with  the  following  restrictions:  If  he  pays  on  account  of 
the  drawer,  the  latter  is  alone  hable  for  the  amount  disbursed  and  the  expenses ;  — 
If  he  pays  on  account  of  an  indorser,  he  may,  wdthout  prejudice  to  his  rights  against 
the  drawer,  demand  payment  of  the  amount  of  the  bill  and  expenses  from  the  said 
indorser  and  the  others  who  precede  him  in  the  order  of  the  indorsements. 

The  subsequent  indorsers  are  in  this  event  exempted  from  all  liabihty. 

744.  Acceptance  for  honour  does  not  prevent  the  holder  from  requiring  the 
security,  deposit  or  payment  by  the  drawer  or  indorsers  according  to  article  687. 

745.  The  holder  of  a  prejudiced  bill  is  not  entitled  to  require  payment  thereof 
from  the  person  who  has  accepted  it  for  honour. 

746.  The  payer  of  a  prejudiced  bill  has  no  more  right  than  the  holder  as  against 
a  drawer  who  has  not  made  due  provision  of  funds. 

747.  If  a  drawee  who  has  refused  his  acceptance  presents  himself  to  meet  the 
bill  at  its  maturity,  he  shall  be  allowed  to  pay  it  in  preference  to  an  acceptor  for 
honour  and  any  other  person  who  may  wish  to  pay  the  bill. 

In  this  case  the  drawee  must  pay  the  expenses  occasioned  by  his  not  having 
accepted  in  time. 

748.  The  acceptance  or  payment  for  honour  and  the  name  of  the  person  on  whose 
behalf  the  intervention  was  effected,  shall  be  stated  in  continuation  of  the  protest 
under  the  signature  of  the  intervener,  notary  and  witnesses. 

§  12.     Re-excliange  and  re-draft  {cross-bill). 

749.  The  holder  of  a  biU  of  exchange  which  has  been  protested  for  want  of 
payment  may  make  use  of  the  right  conferred  on  him  by  article  703  for  the  purpose 
of  being  paid  its  amount  pnd  the  expenses  of  protest,  or  may  draw  a  new  bill  on  the 
drawer  or  any  of  the  indorsers,  at  his  election. 

This  new  bill  is  called  resaca  (re-diaft)  or  bill  of  re-cambio  (re-exchange)  and  is 
subject  to  the  same  rules  as  ordinary  biUs  as  regards  its  presentment,  payment  and 
protest. 

750.  Any  one  of  the  indorsers  who  has  paid  a  protested  bill  or  a  re-draft  which 
has  been  drawn  upon  him  may  also  draw  a  re-draft. 

751.  Re-drafts  can  only  be  drawn  on  the  places  where  the  bill  of  exchange  was 
drawn  or  negotiated. 

752.  The  drawer  of  a  re-draft  which  is  not  met  preserves  his  rights  intact  against 
all  the  persons  who  are  bound  to  pay  the  protested  biO. 

753.  A  person  who  draws  a  re-draft  must  accompany  it  with  the  protested  bill, 
a  certified  copy  of  the  protest  and  the  return  account  or  the  account  of  the  re-draft. 

754.  The  return  account  must  state  the  person  on  whom  the  re-draft  is  drawn 
and  the  amount  of  the  latter,  and  may  not  include  other  than  the  following  items : 
The  principal  of  the  protested  bill ;  —  The  current  interest  which  has  accrued  thereon ; 
—  The  expenses  of  the  protest ;  —  The  stamp-duty  of  the  re-draft ;  —  The  commission 
for  the  draft  according  to  the  local  usage ;  —  The  brokerage  for  negotiating  the  re- 
draft ;  —  The  postage  of  the  letters ;  —  The  re-exchange  or  the  amount  of  the  new 
exchange,  subject  to  the  hmitations  expressed  in  the  following  article. 

1)  Art.  1608  and  1612  of  the  C.  C. 
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755.  El  cambio  del  lugar  del  pago  de  la  letra  protestada  sobre  el  de  su  jiro,  de- 
termina  el  maximum  del  recambio  que  el  librador  i  endosantes  estan  obligados  a 
pagar  al  portador;  i  en  caso  alguno  podra  este  exijirles  otro  que  exceda  esa  tasa. 

En  caso  de  exceso,  la  diferencia  sera  de  esclusiva  cuenta  del  librador  de  la  resaca. 

756.  El  cambio  del  lugar  del  pago  de  la  letra  protestada  sobre  el  de  su  jiro  se 
hara  constar  al  pie  de  la  cuenta  de  retorno  por  certificacion  de  un  ajente  de  cambio 
o  corredor  de  numero  o  de  dos  comerciantes,  cuando  no  hubiere  ajentes  o  corredorea. 

Si  el  librador  de  la  resaca  la  jirare  a  cargo  de  un  endosante,  la  cuenta  de  retomo 
sera  acompanada  ademas  de  una  certificacion  del  cambio  del  lugar  del  pago  de  la 
letra  protestada  sobre  el  del  destino  de  la  resaca,  dada  por  las  personas  designadas 
en  el  inciso  anterior. 

757.  Se  prohibe  la  acumulacion  de  muchos  recambios. 

El  librador  de  la  letra  protestada  i  endosantes  pagaran  un  solo  recambio  en  los 
terminos  del  art.  755. 

758.  Se  prohibe  tambien  hacer  muchas  cuentas  de  retomo  sobre  una  misma 
letra. 

La  formada  por  el  librador  de  la  resaca  sera  la  linica  pagadera  por  los  endosantes 
sucesivamente  de  uno  en  otro  hasta  que  sea  definitivamente  cancelada  por  el  librador 
de  la  letra  protestada. 

759.  Los  costos  de  negociacion  de  la  resaca  jirada  por  un  endosante  recaeran 
escpisivamente  sobre  el. 

760.  El  portador  de  una  resaca  protestada  por  falta  de  pago  tiene  derecho  al 
interes  corriente  desde  la  fecha  del  protesto. 

§  13.°    De  la  prescripcion  de  las  acciones  resultantes  de  las  letras  de  cambio. 

761.  Las  acciones  procedentes  de  la  letra  de  cambio  contra  los  deudores  princi- 
pals o  contra  los  deudores  por  garantia,  prescriben  en  cuatro  aiios,  contados  deade 
el  dia  de  su  vencimiento,  sin  perjuicio  de  la  caducidad  de  tales  acciones  en  los  casos 
senalados  por  la  lei. 

762.1)  La  demanda  judicial  contra  los  principales  deudores  interrumpe  la  pres- 
cripcion  cuadrienal ;  pero  principiara  a  correr  de  nuevo  desde  el  dia  en  que  el  deman- 
dante  suspenda  el  curso  de  sus  jestiones. 

763.  Pagada  la  letra  por  alguno  de  los  endosantes,  la  prescripcion  comenzara 
a  correr  contra  el  desde  el  dia  en  que  se  haya  verificado  el  pago. 

764.  Las  acciones  del  aceptante  que  pagare  sin  tener  provision  de  fondos  del 
librador  por  cuenta  propia  o  del  ordenador,  prescriben  por  el  trascurso  de  cinco 
anos. 

Prescriben  por  el  mismo  termino  las  acciones  del  librador  contra  el  aceptante 
que  tuviere  provision  de  fondos  o  contra  el  ordenador  que  no  la  hubiere  verificado, 
i  las  del  interviniente  contra  la  persona  por  quien  hubiere  Lntervenido  en  el  pago 
de  la  letra. 

Titulo  Xf.    De  las  libranzas  i  de  los  vales  o  pagarees  a  la  ordeo. 

§  L°    Definiciones. 

765.  Libranza  es  un  mandato  escrito  con  arreglo  a  las  formas  de  la  lei  que  una 
persona  dirije  a  otra,  encargandole  el  pago  de  cierta  cantidad  de  dinero  a  la  orden 
de  otra  persona  determinada. 

Llamase  librancista  el  que  manda  hacer  el  pago,  Ubrado  aquel  a  quien  se  dirije 
el  mandato,  i  tomador  el  que  debe  recibir  la  cantidad  librada. 

766.  Vale  o  pagare  es  un  escrito  por  el  que  la  persona  que  lo  firma  se  confiesa 
deudora  a  otra  de  cierta  cantidad  de  dinero  i  se  obfiga  a  pagarla  a  su  orden  dentro 
de  un  determinado  plazo. 

Cuando  el  pago  debe  hacerse  en  distinto  lugar  de  la  residencia  del  deudor,  el 
pagare  toma  la  denominacion  de  pagare  a  domicilio. 


1)  Art.  2518,  inc.  3  C.  C. 
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755.  The  rate  of  exchange  of  the  place  of  payment  of  a  protested  bill  on  that 
where  it  was  drawn,  determines  the  maximum  of  the  re-exchange  which  the  drawer 
and  indorsers  are  obliged  to  pay  to  the  holder ;  and  in  no  case  can  the  latter  require 
of  them  another  re-exchange  exceeding  that  rate. 

In  the  event  of  an  excess,  the  difference  shall  be  exclusively  borne  by  the  drawer 
of  the  re -draft. 

766.  The  rate  of  exchange  of  the  place  of  payment  of  a  protested  bill  on  that 
where  it  was  drawn  shall  be  stated  at  the  foot  of  the  return  accomit  under  the  certi- 
ficate of  a  bill-broker  or  exchange-broker,  or  of  two  merchants  when  there  are  no 
brokers. 

If  the  drawer  of  the  re-draft  di'aws  it  on  an  indorser,  the  return  account  shall 
be  also  accompanied  by  a  certificate  of  the  rate  of  exchange  of  the  place  of  payment 
of  the  protested  bill  on  that  to  which  the  re-draft  is  sent,  given  by  the  persons  defined 
in  the  previous  paragraph. 

757.  The  accumulation  of  re-exchanges  is  forbidden. 

Tlie  drawer  and  indorsers  of  a  protested  biU  shall  only  pay  one  re-exchange  in 
the  terms  of  article  755. 

758.  The  making  of  several  return  accounts  in  respect  of  the  same  bill  is  also 
forbidden. 

That  framed  by  the  drawer  of  the  re-draft  shall  be  the  only  one  to  be  paid  by 
the  indorsers,  from  one  to  another  in  succession,  until  it  is  finally  cancelled  by  the 
drawer  of  the  protested  bill, 

759.  The  expenses  of  negotiating  a  re-di-aft  drawn  by  an  indorser  shall  fall 
exclusively  on  himself. 

760.  The  holder  of  a  re-draft  which  has  been  protested  for  want  of  payment 
is  entitled  to  current  interest  from  the  date  of  the  protest. 

§  13.     Prescription  of  actions  arising  from  bills  of  exchange. 

761.  Actions  arising  from  a  bill  of  exchange  against  the  principal  debtors  or 
against  the  guaranteeing  debtors,  are  prescribed  in  four  years,  reckoned  from  the 
day  of  its  maturity,  without  prejudice  to  the  lapse  of  such  actions  in  the  cases  set 
forth  in  the  law. 

762.1)  ^  judicial  demand  against  the  principal  debtors  interrupts  the  prescrip- 
tion of  four  years ;  but  it  shall  begin  to  run  afresh  from  the  day  the  claimant  sus- 
pends the  course  of  his  business. 

763.  When  the  bill  is  paid  by  one  of  the  indorsers,  prescription  shall  commence 
to  run  against  him  from  the  day  on  which  the  payment  was  effected. 

764.  Actions  by  an  acceptor  who  pays  on  his  own  account  or  that  of  a  principal 
without  provision  of  funds  by  a  drawer,  are  prescribed  by  the  expiration  of 
five  years. 

Actions  by  a  drawer  against  an  acceptor  who  had  provision  of  funds  or  against 
a  principal  who  failed  to  provide  them,  and  those  by  an  intervener  (for  honour)  against 
the  person  on  whose  behalf  he  intervened  in  the  payment  of  the  bill,  are  prescribed 
by  the  same  term. 

Title  XI.    Drafts,  vales  or  promissory  notes  to  order. 

§  1.    Definitions. 

765.  Libranza  (draft)  is  an  order  written  according  to  legal  forms  and  addressed 
by  one  person  to  another,  directing  him  to  pay  a  certain  sum  of  money  to  the  order  of 
another  certain  person. 

The  person  who  orders  the  payment  is  called  librancista  (drawer),  the  person 
to  whom  the  order  is  addressed,  librado  (drawee),  and  the  person  who  is  to  receive 
the  amount  of  the  draft,  tomador  (payee). 

766.  Vale  or  pagare  (promissory  note)  is  a  document  whereby  the  person  who 
signs  it  admits  that  he  owes  a  certain  sum  of  money  to  another  and  binds  himself 
to  pay  it  to  his  order  withm  a  certain  time. 

When  payment  is  to  be  made  at  a  place  different  from  the  residence  of  the  debtor, 
the  promissory  note  is  called  pagari  a  domicilio. 


1)  Art.  2518,  paragraph  3,  of  the  C.  C. 
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§  2.°    Disposiciones  comunes  a  las  libranzas  i  pagarees  a  la  orden. 
767.    Las  libranzas  o  pagardes,  sean  o  no  a  la  orden,  que  no  procedan  de  opera- 
ciones  mercantiles,  seran  considerados  respecto  de  toda  clase  de  personas  como  docu- 
mentos  probatorios  de  obligaciones  sujetas  a  laa  prescripciones  del  Codigo  Civil. 

Las  libranzas  o  pagarees  de  comerciante  a  comerciante,  aunque  no  lleven  la 
clausula  a  la  orden,  se  reputan  actos  de  comercio. 

768.1)  La  trasmision  de  las  libranzas  i  pagarees  civiles  a  la  orden  se  hara  en  la 
misma  forma  que  se  verifica  la  de  los  efectos  de  comercio  negociables  por  la  via  del 
endoso,  quedando  en  todo  lo  demas  sujetos  a  las  reglas  contenidas  en  el  titulo  De  la 
cesion  de  derechos  del  Codigo  Civil. 

769.  Todas  las  disposiciones  relativas  al  vencimiento,  endoso,  solidaridad,  aval, 
pago,  pago  por  intervencion,  protesto,  derechos  i  obligaciones  del  portador,  recambio, 
intereses  i  prescripcion  de  las  letras  de  cambio,  son  apUcables  a  las  libranzas  o  pa- 
garees a  la  orden  causados  por  una  operacion  de  comercio,  sin  perjuicio  de  las  reglas 
especiales  de  este  titulo. 

770.  La  negociacion  de  libranzas  o  pagarees  a  la  orden  endosados  en  bianco 
per  alguno  de  los  propietarios  anteriores,  no  constituye  responsable  del  pago  al  por- 
tador que  los  negocia  sin  agregar  su  firma,  salvo  el  caso  de  convencion  en  contrario. 

771.  Las  libranzas  o  pagarees  a  la  orden  deberan  espresar:  El  nombre  i 
apeUido  de  la  persona  a  cuya  orden  debe  hacerse  el  pago;  —  La  cantidad;  — 
La  epoca  del  pago ;  —  El  lugar  donde  este  deba  hacerse,  cuando  no  sean  pagaderos 
en  el  lugar  de  su  fecha;  —  El  orijen  i  especie  del  valor  que  representan;  —  La 
fecha;  —  La  firma  del  hbrancista  o  deudor  del  pagare. 

§  3."    Reglas  particulares  relativas  a  las  libranzas  a  la  orden. 

772.  A  mas  de  las  enunciaciones  que  requiere  el  articulo  anterior,  las  hbranzas 
contendran  la  espresion  de  ser  libranzas  i  el  nombre  i  domicilio  de  la  persona  a  cuyo 
cargo  sean  espedidas. 

773.  No  teniendo  plazo  prefijado,  las  libranzas  seran  pagaderas  a  su  presen- 
tacion. 

Si  lo  tuvieren  a  dia  fijo,  a  dias  o  meses  de  la  fecha,  el  tomador  no  esta  obhgado 
a  solicitar  la  aceptacion  del  librado,  ni  puede  ejercer  por  su  falta  accion  alguna  contra 
el  hbrancista  ni  endosantes  hasta  que  la  hbranza  sea  protestada  por  defecto  de  pago. 

Pero  si  el  plazo  fuere  a  dias  o  meses  vista,  el  portador  debera  presentar  la  U- 
branza  dentro  de  los  terminos  que  senala  el  art.  685  para  el  solo  efecto  de  que  el  li- 
brado ponga  fechada  la  nota  de  vista. 

774.2)  El  portador  de  una  hbranza  protestada  por  falta  de  pago  debera  exijir 
su  importe  i  gastos  al  hbrancista  o  endosantes,  a  su  eleccion,  dentro  de  tres  meses 
contados  desde  la  fecha  del  protesto,  siempre  que  sea  pagadera  en  el  territorio  de  la 
Repubhca. 

Siendo  pagadera  en  una  plaza  estranjera,  la  reclamacion  se  hara  dentro  del  ter- 
mino  necesario,  sin  perder  correo  terrestre  o  maritime,  para  que  el  protesto  Uegue 
al  domicilio  del  hbrancista  o  endosante  a  quien  se  exija  el  reembolso. 

Pasados  los  plazos  espresados,  cesara  la  responsabilidad  de  los  endosantes  en 
todo  caso,  i  la  del  hbrancista  si  acreditare  que  al  vencimiento  de  la  hbranza  tenia 
provision  de  fondos  en  poder  del  hbrado. 

775.  Las  hbranzas  pagaderas  en  el  lugar  de  su  fecha  que  no  tengan  plazo  seran 
cobradas  en  el  mismo  dia  de  su  entrega  i  devueltas  al  siguiente  si  no  fueren  cubiertas. 

Siendo  retenidas  por  mas  tiempo.  el  portador  respondera  al  hbrancista  de  los 
daiios  i  perjuicios  que  se  le  siguieren. 

776.  Si  las  hbranzas  indicadas  tuvieren  plazo,  el  portador  debera  cobrarlas 
el  dia  de  su  vencimiento,  i  si  no  fueren  pagadas,  debera  devolverlas  al  siguiente  bajo 
responsabilidad  de  daiios  i  perjuicios. 

777.  La  devolucion  de  las  hbranzas  de  que  tratan  los  dos  articulos  anteriores 
podra  hacerse  sin  previo  protesto. 

»)  Art.  1908  C.  C.         2)  Art.  49  i  67  C.  de  P.  C. 
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§  2.     Provisions  common  to  drafts  and  promissory  notes  to  order. 

767.  Drafts  and  promissory  notes,  whether  to  order  or  not,  which  do  not  arise 
from  mercantile  transactions,  shall,  as  regards  all  classes  of  persons,  be  considered  as 
documents  evidencing  obhgations  which  are  subject  to  the  provisions  of  the  Civil 
Code. 

Drafts  and  promissory  notes  from  one  merchant  to  another  are  considered  acts 
of  commerce,  although  they  do  not  bear  the  words  "to  order". 

768.^)  The  transfer  of  civil  drafts  and  promissory  notes  to  order  shall  be  made 
in  the  same  way  as  that  in  which  the  transfer  is  effected  of  commercial  securities 
which  are  negotiable  by  way  of  indorsement,  but  in  all  other  respects  is  subject  to 
the  rules  contained  in  the  title  Transfer  of  rights  {choses  in  action)  in  the  Civil  Code. 

769.  All  provisions  relating  to  maturity,  indorsement,  joint  and  several  liabihty, 
arxd,  payment  for  honour,  protest,  rights  and  obligations  of  the  holder,  re-exchange, 
interest  and  prescription  of  bills  of  exchange,  apply  to  drafts  and  promissory  notes 
to  order  arising  from  a  commercial  transaction,  without  prejudice  to  the  special 
rules  of  this  Title. 

770.  The  negotiation  of  drafts  or  promissory  notes  to  order  which  have  been 
indorsed  in  blank  by  one  of  the  previous  owners,  does  not  make  a  holder  who  negotiates 
them  without  adding  his  signatiu'e  Uable  for  the  payment,  except  in  the  case  of  an 
agreement  to  the  contrary. 

771.  Drafts  and  promissory  notes  to  order  must  express :  The  name  and  surname 
of  the  person  to  whose  order  the  payment  is  to  be  made ;  —  The  amount ;  —  The  time 
of  payment ;  —  The  place  where  this  is  to  be  made,  when  they  are  not  payable  in 
the  place  of  their  origin ;  —  The  source  and  kind  of  consideration  which  they  represent ; 
—  The  date;  —  The  signature  of  the  drawer  of  the  draft  or  that  of  the  maker  of 
the  promissory  note. 

§  3.    Particular  rides  relating  to  drafts  to  order. 

772.  Besides  the  statements  required  by  the  preceding  article,  drafts  shall 
contain  a  statement  that  they  are  drafts  and  the  name  and  address  of  the  person 
on  v.hom  they  are  drawn. 

773.  If  no  time  is  fixed,  drafts  shaD  be  payable  on  their  presentment. 

If  they  are  payable  on  a  fixed  day,  or  at  days  or  months  from  date,  the  holder 
is  not  bound  to  apply  to  the  drawee  for  acceptance,  nor  can  he  in  default  thereof 
bring  any  action  against  the  drawer  or  indorsers  until  the  draft  is  protested  for 
want  of  payment. 

But  if  the  time  is  at  days  or  months  after  sight,  the  holder  must  present  the  draft 
within  the  times  set  out  in  article  685,  for  the  sole  purpose  of  the  drawee  placing  a 
note  of  the  date  of  the  presentment. 

774.2)  The  holder  of  a  draft  which  has  been  protested  for  want  of  payment 
must  demand  its  amount  and  expenses  from  the  drawer  or  indorsers,  at  his  election, 
within  three  months  reckoned  from  the  date  of  the  protest,  provided  that  it  is  payable 
within  the  territory  of  the  Republic. 

If  it  is  payable  in  a  foreign  place,  the  claim  shall  be  made  without  losing  a  post  by 
land  or  sea,  within  the  time  necessary  for  the  protest  to  arrive  at  the  address  of  the 
drawer  or  indorser  of  whom  payment  is  required. 

On  the  expiration  of  the  stated  times,  the  liabihty  of  the  indorsers  shall  cease 
in  all  cases,  and  that  of  the  drawer,  if  he  proves  that  he  had  a  provision  of  funds 
in  the  control  of  the  drawee  at  the  maturity  of  the  draft. 

775.  Drafts  wliich  are  payable  in  the  place  of  their  issue  with  no  time  fixed  shall 
be  coDected  on  the  very  day  of  their  dehvery  and  returned  on  the  following  day  if 
they  are  not  met. 

If  they  are  retained  for  a  longer  time,  the  holder  shall  be  liable  to  the  drawer 
for  the  damage  which  ensues  to  him. 

776.  If  the  drafts  have  a  fixed  time,  the  holder  must  collect  them  on  the  day 
of  their  maturity,  and  if  they  are  not  paid,  must  return  them  on  the  following  day 
under  habiUty  for  damage. 

777.  The  return  of  the  drafts,  dealt  with  in  the  two  preceding  articles,  may  be 
effected  without  previous  protest. 


1)  Art.  1908  of  tlie  C.  C.         2)  Art.  49  and  67  of  th6  C.  of  C.  P. 
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§  4.°    Reglas  farticulares  relativas  a  los  vales  o  pagarees  a  la  orden. 

778.1)  Los  vales  o  pagarees  a  la  orden  que  no  tienen  plazo  son  exijibles  diez 
dias  despues  de  su  fecha. 

779.  Las  disposiciones  que  contienen  los  incisos  primero  i  segundo  del  art.  774 
son  aplicables  a  los  pagarees  comerciales  a  la  orden. 

Trascurrido  el  plazo  de  tres  meses  que  seiiala  el  citado  articulo,  los  endosantes 
quedan  libres  de  toda  responsabiUdad ;  pero  el  portador  conserva  su  derecho  integro 
para  exijir  al  deudor  directo  el  importe  del  vale  i  gastos. 

780.  El  portador  de  un  pagare  a  la  orden  podra  recibir  una  parte  de  su  importe 
bajo  protesto  i  exijir  el  pago  de  la  parte  insoluta  al  deudor  principal  o  a  cualquiera 
de  los  endosantes. 

781.  El  pagare  a  domicilio  supone  i  prueba  la  exiatencia  del  contrato  de  cambio. 

Titulo  XII.    De  las  cartas  ordenes  de  credito. 

782.  Las  cartes  ordenes  de  credito  tienen  por  objeto  realizar  un  contrato  de 
cambio  condicional,  celebrado  entre  el  dador  i  el  tomador,  cuya  perfeccion  pende 
de  que  este  haga  uso  del  credito  que  aquel  le  abre. 

783.  Las  cartas  de  credito  deben  ser  dadas  a  persona  determinada  i  no  a  la 
orden. 

Espedidas  en  esta  ultima  forma,  el  tomador  podra  cobrarlas  personalmente, 
pero  no  endosarlas. 

El  endoso  de  una  carta  de  credito  no  trasfiere  al  endosatario  el  derecho  de  co- 
brarla. 

784.  En  la  carta  de  credito  se  designara  el  tiempo  dentro  del  cual  el  tomador 
deba  hacer  uso  de  eUa  i  el  maximum  de  la  cantidad  que  debera  entregarsele. 

Si  la  carta  de  credito  no  espresare  tiempo  alguno,  sera  seiialado  por  el  juzgado 
de  comercio  respectivo,  atendidas  las  circunstancias  del  dador  i  tomador  i  la  natura- 
leza  de  la  operacion  mercantil  que  tuvo  por  objeto  la  apertura  del  credito. 

785.  El  tomador  de  una  carta  de  credito  debera  poner  su  firma  en  la  misma 
o  entregar  al  dador  un  modelo  de  ella. 

786.  El  dador  de  una  carta  de  credito  no  puede  revocarla,  salvo  que  sobrevenga 
algun  accidente  que  menoscabe  el  credito  del  tomador. 

Revocandola  intempestivamente  i  sin  un  motive  serio  i  bien  justificado,  el  dador 
sera  responsable  de  los  danos  i  perjuicios  que  se  orijinen  al  tomador. 

787.  El  dador  queda  obligado  a  pagar  a  su  corresponsal  la  cantidad  que  en 
virtud  de  la  carta  de  credito  entregue  al  tomador. 

788.  La  carta  de  credito,  aunque  no  sea  pagada,  no  confiere  al  tomaxior  de- 
recho alguno  contra  el  dador  ni  contra  la  persona  a  cuyo  cargo  fuere  espyedida. 

Por  consiguiente,  las  cartas  de  credito  no  pueden  ser  protestadas. 

789.  El  portador  de  una  carta  de  credito  esta  obligado  a  probar  la  identidad 
de  su  persona,  si  el  pagador  se  lo  exijiere. 

790.  Siempre  que  el  tomador  no  haga  uso  de  la  carta  de  credito  en  el  termino 
convenido,  debera  devolverla  al  dador  tan  luego  como  sea  requerido  al  efecto,  o 
rendir  fianza  por  su  importe  hasta  que  llegue  la  revocacion  a  conocimiento  del 
pagador. 

791.  Pagada  la  carta  de  credito,  el  portador  debera  reembolsar  sin  demora  al 
dador  la  cantidad  que  hubiere  percibido. 

No  haciendolo,  el  dador  podrd  exijir  el  pago  de  la  cantidad  entregada,  mas  el 
interes  corriente  desde  el  dia  de  la  entrega  i  el  cambio  corriente  de  la  plaza  en  que 
fue  verificada  sobre  el  lugar  donde  deba  hacerse  el  reembolso. 

792.  La  persona  que  cumplimenta  una  carta  de  credito  no  tiene  accion  alguna 
contra  el  portador  para  exijLrle  el  reembolso  de  la  cantidad  que  le  hubiere  entregado, 
a  no  ser  que  resulte  de  los  terminos  de  la  carta  que  el  dador  solo  quiso  constituirse 
fiador  de  la  cantidad  que  percibiese  el  portador. 

793.  Las  cartas  de  credito  pueden  ser  dirijidas  a  diversos  corresponsales  resi- 
dentes  en  distintos  lugares  para  que  las  cumphmenten  sucesivamente  hasta  la  can- 
tidad designada  en  eUas. 


1)  Art.  2200  C.  C. 
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§  4.    Particular  rules  relating  to  vales  or  promissory  notes  to  order. 
778.1)  Yales  or  promissory  notes  to  order  which  have  no  fixed  time  for  payment 
are  payable  ten  days  from  their  date. 

779.  The  provisions  contained  in  the  first  and  second  paragraphs  of  article  774 
apply  to  commercial  promissory  notes  to  order. 

After  the  expiration  of  the  three  months  mentioned  in  the  said  article,  the 
indorsers  are  free  from  all  hability,  but  the  holder  preserves  entire  his  right  to  demand 
from  the  debtor  direct  the  amount  of  the  promissory  note  and  expenses. 

780.  The  holder  of  a  promissory  note  to  order  may  receive  part  of  the  amount 
thereof  under  protest  and  demand  payment  of  the  unpaid  part  from  the  principal 
debtor  or  any  of  the  indorsers. 

781.  A  promissory  note  payable  elsewhere  than  at  the  residence  of  the  debtor 
presumes  and  is  evidence  of  the  existence  of  a  contract  of  exchange. 

Title  XII.    Letters  of  credit. 

782.  Letters  of  credit  are  intended  to  effect  a  conditional  contract  of  exchange, 
made  between  the  giver  and  payee,  the  completion  whereof  depends  on  the  latter 
availing  himself  of  the  credit  which  the  former  opens  for  him. 

783.  Letters  of  credit  must  be  given  to  a  defined  person  and  not  to  order. 

If  they  are  issued  in  the  latter  form,  the  payee  may  collect  them  in  person, 
but  not  indorse  them. 

The  indorsement  of  a  letter  of  credit  does  not  confer  the  right  to  collect  it  on 
the  indorsee. 

784.  The  time  within  which  the  payee  must  make  use  thereof  and  the  maximum 
amount  which  is  to  be  paid  to  liim,  must  be  defined  in  the  letter  of  credit. 

If  the  letter  of  credit  does  not  state  any  time,  it  shall  be  fixed  by  the  proper 
Commercial  Covu't,  having  regard  to  the  circumstances  of  the  giver  and  payee  and 
the  nature  of  the  mercantile  transaction  which  the  opening  of  the  credit  had  for  its 
object. 

785.  The  payee  of  a  letter  of  credit  must  place  his  signature  thereon  or  deliver 
a  specimen  thereof  to  the  giver. 

786.  The  giver  of  a  letter  of  credit  camiot  revoke  it,  unless  some  event  supervenes 
to  diminish  the  credit  of  the  payee. 

If  it  is  unduly  revoked  and  without  a  grave  and  well  proved  reason,  the  giver 
shall  be  hable  for  the  damage  caused  to  the  payee. 

787.  The  giver  is  bound  to  pay  to  his  correspondent  the  sum  which  the  latter 
pays  to  the  payee  by  virtue  of  the  letter  of  credit. 

788.  In  spite  of  its  not  being  paid,  a  letter  of  credit  does  not  confer  any  right 
on  the  paj'ee  as  agamst  the  giver  nor  against  the  person  on  whom  it  is  drawn. 

Consequently,  letters  of  credit  cannot  be  protested. 

789.  The  holder  of  a  letter  of  credit  is  bound  to  prove  his  identity,  if  the  payer 
so  requires. 

790.  Whenever  the  payee  does  not  avail  himself  of  the  letter  of  credit  within 
the  agreed  time,  he  must  return  it  to  the  giver  as  soon  as  he  is  requested  to  that 
effect,  or  to  give  security  for  the  amount  thereof  until  the  revocation  comes  to  the 
notice  of  the  payer. 

791.  When  a  letter  of  credit  has  been  paid,  the  holder  must  without  delay  repay 
to  the  giver  the  sum  which  he  has  received. 

If  he  fails  so  to  do,  the  giver  may  demand  payment  of  the  sum  paid,  plus  the 
current  interest  from  the  day  of  payment  and  the  exchange  which  is  current  in  the 
place  where  it  was  effected  on  the  place  where  the  repayment  ought  to  be  made. 

792.  The  person  who  discharges  a  letter  of  credit  has  no  right  of  action  against 
the  holder  for  the  purpose  of  requiring  him  to  repay  the  sum  which  he  has  paid  him, 
unless  it  appears  from  the  terms  of  the  letter  that  the  giver  only  intended  to  constitute 
himself  guarantor  of  the  sum  which  the  holder  should  receive. 

793.  Letters  of  credit  may  be  addressed  to  several  correspondents  residing  in 
different  places  in  order  that  they  may  successively  discharge  them  up  to  the  sum 
defined  therein. 


1)  Art.  2200  of  tlio  C.  C. 
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En  este  caso  el  corresponsal  que  entregue  una  suma  parcial  al  portador  debera 
anotarla  en  la  carta  de  credito,  bajo  responsabilidad  de  danos  i  perjuicios. 

794.  La  carta  que  no  tenga  la  designacion  de  cantidad  sera  considerada  como 
simple  carta  de  introduccion  i  recomendacion ;  i  el  dador  de  ella  no  responder4  al 
corresponsal  a  quien  fuere  dirijida  de  las  resultas  de  cualquier  contrato  que  ^ste 
celebre  con  el  tomador,  salvo  el  caso  de  dolo  justificado  en  forma  legal. 

Titulo  XIII.    Del  pr6stamo. 

795.^)  Los  prestamos  por  tiempo  indeterminado  no  son  exijibles  sine  diez  dias 
despues  de  reclamada  la  restitucion. 

796.2)  No  resultando  bien  determinado  el  plazo  del  prestamo,  el  juzgado  de 
comercio  lo  fijara  prudencialmente,  tomando  en  consideracion  los  terminos  del  con- 
trato, la  naturaleza  de  la  operacion  a  que  fuere  destinado  el  prestamo  i  las  circuns- 
tancias  personales  del  prestador  i  prestamista. 

797.^)  Contraido  el  prestamo  en  monedas  especificamente  determinadas ,  el 
prestamista  cumple  su  obligacion  restituyendo  monedas  de  la  misma  especie  que  las 
recibidas,  cualquiera  que  sea  el  valor  que  tengan  al  tiempo  de  la  restitucion. 

798.*)  La  gratuidad  no  se  presume  en  los  prestamos  mercantiles,  i  estos  gana- 
ran  intereses  legales,  salvo  que  las  partes  acordaren  lo  contrario. 

799.5)  La  estipulacion  de  intereses  o  la  que  exonere  al  prestamista  de  su  pago, 
debera  celebrarse  por  escrito,  i  sin  esta  circunstancia  sera  ineficaz  en  juicio. 

800.6)  Los  intereses  seran  estipulados  en  cantidades  determinadas  de  dinero, 
aun  cuando  el  prestamo  consista  en  mercaderias,  de  cualquier  especie  que  scan. 

Para  bacer  el  computo  de  los  intereses  en  este  ultimo  caso  se  estimaran  las  mer- 
caderias por  el  precio  corriente  que  tengan  en  el  dia  i  lugar  en  que  deba  hacerse  la 
restitucion. 

801.'^)  El  prestamista  que  retarde  el  cumpUmiento  de  las  obligaciones  que  le 
impone  el  prestamo,  haya  o  no  estipulacion  de  intereses,  queda  obligado  a  pagar  el 
interes  corriente  desde  el  dia  en  que  fuere  reclamado  el  pago  en  virtud  de  una  provi- 
dencia  judicial. 

802.*)  El  curso  de  los  intereses  convencionales  no  cesa  por  el  advenimiento  del 
plazo  en  que  deba  hacerse  la  devolucion  del  capital. 

803.®)  El  recibo  de  los  intereses  correspondientes  a  los  tres  ultimos  periodos  de 
pago,  hace  presumir  que  los  anteriores  ban  sido  cubiertos,  a  no  ser  que  el  recibo  con- 
tenga  alguna  clausula  preservativa  del  derecho  del  acreedor. 

804.1'')  Los  intereses  de  un  capital  prestado  pueden  producir  nuevos  intereses 
o  mediante  una  demanda  judicial  o  un  convenio  especial,  con  tal  que  la  demanda  o 
el  convenio  verse  sobre  intereses  debidos  a  lo  menos  por  un  ano  completo. 

805.  El  prestamista  que  hubiere  firmado  un  pagare  o  recibo,  confesandose 
deudor  de  una  cantidad  de  dinero  o  mercaderias,  podra  ser  admitido  a  probar,  segun 
las  circunstancias  del  caso,  que  el  dinero  o  las  mercaderias  no  le  fueron  entregadas. 

806.  Los  saldos  de  las  cuentas  de  jestion  o  anticipaciones  referentes  a  opera- 
ciones  mercantiles  seran  considerados  como  verdaderos  prestamos  i  rejidos  por  las 
reglas  de  este  titulo. 

Titulo  XIV.    Del  deposito. 

807.  El  deposito  mercantil  se  constituye  en  la  misma  forma  que  la  comision. 

808.  Los  derechos  i  obligaciones  del  depositante  i  depositario  de  mercaderias 
son  los  mismos  que  otorga  e  impone  este  Codigo  a  los  comitentes  i  comisionistas. 

1)  Art.  2200  C.  C.         2)  Art.  2201  C.  C. 
3)  Art.  2199,  inc.  2  C.  C. 

*)  Art.  2024  C.  C.  Podr4  el  mutuario  pagar  toda  la  suma  prestada,  aun  Etntes  del  tSrmino 
estipulado,  salvo  que  se  hayan  pactado  intereses.    Art.  2206  i  2207  C.  C. 
5)  Art.  1708  C.  C. 

8)  Art.  2205  C.  C.     Se  puede  estipular  intereses  en  dinero  o  cosas  funjibles. 
')  Art.  1559  C.  C.  «)  Art.  1559  C.  C. 

9)  Art.  1570  C.  C. 

•")  Art.  1559,  n.°  3  C.  C.  Los  intereses  atrasados  no  producen  interes.  Art.  2210  C.  C. 
Se  prohibe  estipular  intereses  de  intereses. 
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In  that  event,  the  correspondent  who  pays  a  portion  of  the  sum  to  the  holder 
must  enter  it  on  the  letter  of  credit,  under  liabihty  for  damages. 

794.  A  letter  which  contains  no  statement  of  amount  shall  be  considered  as  a 
simple  letter  of  introduction  and  recommendation ;  and  the  giver  thereof  shall  not  be 
responsible  to  the  correspondent  to  whom  it  is  addressed  for  the  consequences  of 
any  contract  which  the  latter  may  make  with  the  payee,  except  in  the  case  of  fraud 
proved  in  legal  form. 

Title  XI 11.    Loan. 

795.1)  Loans  for  a  time  wliich  is  not  fixed  are  only  payable  ten  days  after 
demand  for  restitution. 

796.^)  If  the  time  of  the  loan  is  not  clearly  determined,  the  Commercial  Court 
shall  fix  a  reasonable  time,  taking  into  consideration  the  terms  of  the  contract, 
the  nature  of  the  transaction  for  which  the  loan  was  intended  and  the  personal  cir- 
cumstances of  the  lender  and  borrower. 

797.^)  If  the  loan  is  contracted  in  specifically  determined  money,  the  borrower 
fulfils  his  obligation  by  returning  money  of  the  same  species  as  that  received, 
whatever  be  the  value  thereof  at  the  time  of  repayment. 

798.*)  Mercantile  loans  are  not  presumed  to  be  gratuitous,  and  they  shall  earn 
legal  interest,  unless  the  parties  agree  to  the  contrary. 

799.*)  The  stipulation  for  interest  or  one  exonerating  the  borrower  from  payment 
thereof,  must  be  made  in  writing,  and  in  the  absence  of  this  formality  it  shall  be 
void  in  law. 

800.®)  Interest  shall  be  agreed  in  fixed  sums  of  money,  even  when  the  loan 
consists  of  merchandise  of  any  kind. 

For  the  purpose  of  reckoning  the  interest  in  this  last  event,  the  merchandise  shall 
be  valued  at  its  price  as  current  on  the  day  and  at  the  place  when  and  where  it  has  to 
be  restored. 

801.^)  A  borrower  who  delays  fulfilment  of  the  obUgations  imposed  on  him 
by  the  loan,  whether  interest  is  stipulated  or  not,  is  bound  to  pay  current  interest 
from  the  day  on  which  payment  is  claimed  by  means  of  a  Judicial  order. 

802.^)  The  running  of  agreed  interest  does  not  stop  by  the  arrival  of  the  time 
at  which  the  return  of  the  principal  should  be  effected. 

803.8)  A  receipt  for  interest  for  the  last  three  periods  of  payment  causes  a 
presumption  that  the  previous  interest  has  been  met,  unless  the  receipt  contains 
some  term  preserving  the  right  of  the  creditor. 

804.'^'')  Interest  on  lent  principal  may  produce  compound  interest  either  by 
means  of  a  Judicial  demand  or  a  special  agreement,  provided  that  the  demand  or  the 
agreement  affects  interest  which  is  due  for  at  least  a  whole  year. 

805.  A  borrower  who  has  signed  a  promissorj'  note  or  receipt,  admitting  himself 
to  be  debtor  of  an  amount  of  money  or  merchandise,  may  be  allowed  to  prove, 
according  to  the  circumstances  of  the  case,  that  the  money  or  merchandise  was  not 
deUvered  to  him. 

806.  Balances  of  business  accounts  or  of  advances  which  refer  to  mercantile 
transactions  shall  be  considered  as  true  loans  and  governed  by  the  rules  of  this  Title. 

Title  XIV.    Deposit. 

807.  A  mercantile  deposit  is  constituted  in  the  same  way  as  an  agency. 

808.  The  rights  and  duties  of  a  depositor  and  depositary  of  merchandise  are  the 
same  as  this  Code  grants  and  imposes  on  principals  and  commission  agents. 

1)  Art.  2200  of  the  C.  C.         ^)  Art.  2201  of  the  C.  C. 
3)  Art.   2199,  paragraph  2,  of  the  C.  C. 

■*)  Art.  2204  of  the  C.  C.  A  borrower  may  pay  the  siim  lent,  even  before  the  stipulated 
time,  unless  interest  has  been  agreed.   —  Art.  2206  and  2207  of  the  C.  C. 

6)  Art.  1708  of  the  C.  C. 

*)  Art.  2205  of  the  C.  C.    Interest  may  be  agreed  in  money  or  fungibles. 

7)  Art.  1559  of  the  C.  C.         «)  Art.  1559  of  the  C.  C. 
»)  Art.  1570  of  the  C.  C. 

1")  Art.  1559,  number  3  of  the  C.  C.  Interest  in  arrear  does  not  produce  interest.  Art.  2210 
of  the  C.  C.     An  agreement  for  interest  on  interest  is  forbidden. 
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809.1)  El  depositario  tiene  derecho  a  exijir  una  retribucion  por  sus  servicios. 
La  cuota  de  la  retribucion  sera  fijada  por  las  partes  o  por  el  uso  de  cada  plaza 

en  defecto  de  estipulacion. 

810.2)  El  depositario  que  hace  uso  de  la  cosa  depositada,  aun  en  los  casos  que 
se  lo  permita  la  lei  o  la  convencion,  pierde  el  derecho  a  la  retribucion  estipulada  o 
usual. 

811.  Consistiendo  el  deposito  en  documentos  de  credito  que  devenguen  intereses, 
el  depositario  esta  obligado  a  cobrarlos  i  a  practicar  todaa  lasdilijenciasnecesarias. 

812.  Los  depositos  en  los  bancos  piiblicos  debidamente  autorizados  seran 
rejidos  por  sus  estatutos. 

Titulo  XV.    Del  contrato  de  prenda. 

813.  El  contrato  de  prenda  se  celebra  i  prueba  en  cuanto  al  acreedor  i  deudor 
como  los  demas  contratos  comerciales. 

814.^)  El  contrato  de  prenda  confiere  al  acreedor  el  derecho  de  hacerse  pagar 
con  el  valor  de  la  cosa  empenada,  con  pref  erencia  a  los  demas  acreedores  del  deudor. 

815.  Para  que  el  acreedor  prendario  goce  del  privilejio  enunciado  en  concur- 
rencia  de  otros  acreedores,  se  requiere:  1.°  Que  el  contrato  de  prenda  sea  otorgado 
por  escritura  pubUca  o  en  documento  privado  protocolizado,  previa  certification 
en  el  mismo  de  la  fecha  de  esa  dilijencia,  puesta  por  el  notario  respective;  — 
2.  °  Que  la  escritura  o  documento  contenga  la  declaracion  de  la  suma  de  la  deuda 
i  la  especie  i  naturaleza  de  las  cosas  empeiiadas,  o  que  Deve  anexa  una  descripcion 
de  su  calidad,  peso  i  medida. 

816.  Lo  dispuesto  en  el  articulo  anterior  es  aplicable  a  la  prenda  consistente 
en  un  credito,  sin  perjuicio  de  la  notificacion  que  en  este  caso  prescribe  el  art.  2389 
del  Codigo  Civil. 

817.*)  El  privilejio  nace,  subsiste  i  se  estingue  con  la  posesion  de  la  prenda, 
bien  la  tenga  el  acreedor  prendario  o  un  tercero  elejido  por  las  partes. 

818.  La  obligacion  que  el  art.  811  impone  al  depositario  es  estensiva  al  acreedor 
que  recibe  uu  credito  en  prenda. 

819.  Si  el  credito  dado  en  prenda  devenga  intereses,  el  acreedor  los  imputara 
al  pago  de  los  que  se  le  deban. 

Pero  si  la  deuda  garantida  por  la  prenda  no  gana  intereses,  se  aplicaran  los  que 
produzca  el  credito  empenado  en  parte  de  pago  del  capital  asegurado. 

Titulo  XVI.    De  la  fiaiiza. 

820.  La  fianza  debera  otorgarse  por  escrito,  i  sin  esta  circunstancia  sera  de 
ningun  valor  ni  efecto. 

821.^)  El  fiador  puede  estipular  con  su  afianzado  una  remuneracion  por  la  res- 
ponsabihdad  que  contrae  en  su  beneficio. 

Titulo  XVII.    De  la  prescripcion. 

822.*)  Las  acciones  que  no  tengan  un  plazo  determinado  por  este  Codigo  para 
ser  deducidas  en  juicio,  prescribiran,  segun  su  naturaleza,  con  arreglo  a  las  disposi- 
ciones  del  Codigo  Civil. 


1)  Art.  2219  C.  C.  El  dep6sito  propiamente  dicho  es  gratuito.  Si  se  estipula  remunera- 
cion por  la  simple  cvLStodia  de  una  cosa,  el  dep6sito  dejenera  en  arrendamiento  de  servicio, 
i  el  que  presta  el  servicio  es  responsable  hasta  de  la  culpa  leve;  pero  bajo  todo  otro  respecto 
est4  sujeto  a  las  obligaciones  del  depositario  i  goza  de  los  derechos  de  tal. 

2)  Art.  2220  i  2221  C.  C.  3)  Art.  2397  C.  C. 

*)  Art.  819,   1595  i  2406  C.  C.  «)  Art.  2341  C.  C. 

«)  Titulo  XLII  del  Libro  IV  del  C.  C. 
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809.^)    A  depositary  is  entitled  to  demand  a  reward  for  his  services. 

The  rate  of  remuneration  shall  be  fixed  by  the  parties  or  in  the  absence  of  agree- 
ment by  the  usage  of  each  place. 

810.2)  A  depositary  who  makes  use  of  the  tiling  deposited,  even  in  the  cases 
in  which  the  law  or  agreement  allows  it,  loses  the  right  to  the  agreed  or  usual  reward. 

811.  If  the  deposit  consists  of  documents  of  credit  which  carry  interest,  the 
depositary  is  bound  to  collect  it  and  take  all  the  necessary  steps. 

812.  Deposits  in  duly  authorised  public  banks  shall  be  governed  by  the  constitu- 
tions thereof. 

Title  XV.    Contract  of  pledge. 

813.  A  contract  of  pledge  as  between  creditor  and  debtor  is  made  and  proved 
like  other  commercial  contracts. 

814.')  A  contract  of  pledge  confers  on  the  creditor  the  right  of  causing  himself 
to  be  paid  by  means  of  the  value  of  the  thing  pledged  in  preference  to  the  other 
creditors  of  the  debtor. 

815.  In  order  that  a  pledgee  may  enjoy  the  said  priority  in  competition  with 
other  creditors,  it  is  required:  1.  That  the  contract  of  pledge  should  be  effected 
by  a  notarial  instrument  or  by  an  arcliived  private  document,  with  a  previous  certifi- 
cate of  the  date  of  that  measure,  entered  thereon  by  the  same  notary ;  —  2.  That  the 
instrument  or  document  should  contain  a  statement  of  the  amount  of  the  debt,  the 
species  and  nature  of  the  things  pledged,  or  that  a  description  of  their  quahty,  weight 
and  measure  should  be  annexed. 

816.  The  provisions  of  the  preceding  article  apply  to  a  pledge  which  consists 
of  securities  without  prejudice  to  the  notification  prescribed  in  this  event  by 
article  2389  of  the  Civil  Code. 

817.*)  The  priority  arises,  subsists  and  is  extinguished  by  the  possession  of 
the  pledge,  whether  the  pledgee  has  it  or  a  third  person  chosen  by  the  parties. 

818.  The  obligation  imposed  on  the  depositary  by  article  811  extends  to  a 
creditor  who  receives  a  security  in  pledge. 

819.  If  the  security  which  is  given  in  pledge  carries  interest,  the  creditor  shall 
appropriate  this  to  the  payment  of  the  interest  which  is  due  to  him. 

But  if  the  debt  which  is  guaranteed  by  the  pledge  does  not  carry  interest,  that 
which  the  pledged  security  produces  shall  be  applied  in  partial  payment  of  the  secured 
principal. 

Title  XVI.    Guaranty. 

820.  A  guaranty  must  be  granted  in  writing,  and  without  this  requisite  it  shall 
be  void  and  inoperative. 

821.^)  A  guarantor  may  agree  with  his  principal  for  a  reward  for  the  Uability 
which  he  contracts  for  his  benefit. 

Title  XVII.    Prescription. 

822.8)  Rights  of  action  which  have  no  time  fixed  by  this  Code  for  being  brought 
into  court,  shall  be  prescribed,  according  to  the  nature  thereof,  according  to  the 
provisions  of  the  Civil  Code. 


I 


1)  Art.  2219  of  the  C.  C.  Deposit  properly  so  called  is  gratuitous.  If  remuneration  is 
agreed  for  simple  custody  of  a  thing,  the  deposit  becomes  a  hiring  of  personal  service,  and 
the  person  who  renders  the  service  is  liable  even  for  slight  negligence;  but  in  all  other  respects 
he  is  subject  to  the  duties  of   a  depositary  and  enjoys  the  corresponding  rights. 

2)  Art.  2220  and  2221  of  the  C.  C.         3)  Art.  2397  of  the  C.  C. 

*)  Art.  819,   1595  and  2406  of  the  C.  C.         ')  Art.  2341  of  the  C.  C. 
«)  Title  XLII  of  Book  IV  of  the  C.  C. 
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Libro  tercero.    Del  comercio  maritimo. 


Titulo  I.    De  las  naves  mercantes  i  de  los  proprietarios  i 
copropietarios  de  ellas. 

§  1.°    De  las  naves  mercantes. 

823.  La  palabra  nave  comprende  el  casco  i  quilla,  los  aparejos  i  accesorios  de 
toda  embarcacion  principal,  sea  cual  fuere  su  denominacion  i  magnitud,  i  sea  de 
vela,  remo  o  vapor. 

824.  El  nombre  colectivo  aparejos  designa  los  palos,  botes,  anclas,  cables, 
jarcias,  velamen,  mastiles,  vergas  i  todos  los  demas  objetos  fijos  o  sueltos  que,  sin 
formar  parte  del  cuerpo  de  la  nave,  son  indispensables  para  su  servicio,  maniobras 
i  navegacion. 

No  designa  ni  comprende  el  armamento,  vituaUas,  flete  devengado  i  salarios 
anticipados  a  la  tripulacion. 

825.1)  Las  naves  son  muebles. 

Sin  embargo,  ellas  responden  de  las  deudas  comunes  i  privilejiadas  del  propie- 
tario  i  pueden  ser  perseguidas  en  poder  de  terceros  por  los  respectivos  acreedores. 

826.  La  nave  conserva  su  identidad  aun  cuando  los  materiales  que  la  forman 
sean  sucesivamente  cambiados. 

Deshecha  i  reconstruida  la  nave,  aunque  sea  con  los  mismos  materiales,  sera  re- 
putada  como  una  embarcacion  nueva  i  distuita. 

827.  Ninguna  nave  sera  considerada  como  chilena  si  no  estuviere  matriculada 
con  arreglo  a  las  disposiciones  que  contiene  la  lei  de  navegacion 2). 

828.  Para  adquirir  la  nave  por  prescripcion  se  requiere,  a  mas  de  titulo  i  buena 
fe,  el  trascurso  de  diez  anos,  contados  en  la  forma  que  establece  el  art.  2508  del  C6- 
digo  Civil. 

Faltando  titulo  traslaticio  de  dominio,  solo  podra  adquirirse  la  propiedad  de  la 
nave  por  la  prescripcion  estraordinaria  de  treinta  anos  que  senala  el  art.  2511  del 
Codigo  citado. 

El  capitan  no  puede  adquirir  por  prescripcion  la  propiedad  de  la  nave  que 
gobiema  a  nombre  de  otro. 

829.  TermLnada  que  sea  la  construccion  o  reconstruccion  de  una  nave,  el  pro- 
pietario  de  ella  no  podra  hacerla  navegar  mientras  no  sea  visitada,  reconocida  i 
declarada  en  buen  estado  para  la  navegacion  por  peritos  que  nombrara  la  autoridad 
competente. 

830.^)  La  propiedad  de  las  naves  chilenas  vendidas  fuera  del  territorio  de  la 
RepubUca  se  trasmite  segun  las  leyes  o  usos  vijentes  en  el  lugar  del  contrato. 

831.  La  enajenacion  de  la  nave  importa  la  de  todos  los  aparejos  i  pertrechos 
que  le  pertenezcan,  a  no  ser  que  sean  escluidos  por  convenio  de  las  partes. 

832.  Si  la  nave  fuere  vendida  haUandose  en  viaje,  corresponderan  integramente 
al  comprador  los  fletes  que  devengue  en  el  viaje  desde  que  recibio  su  ultimo  carga- 
mento. 

Pero  si  al  tiempo  de  la  venta  hubiere  Uegado  la  nave  a  su  destino,  los  fletes 
perteneceran  al  vendedor. 


1)  Art.  2418  C.  C.  La  hipoteca  no  podr4  tener  lugar  sino  sobre  bienes  raices  que  se 
posean  en  propiedad  o  usufructo,  o  sobre  naves.  Las  reglas  particulares  relatives  a  la  hipoteca 
de  las  naves  pertenecen  al  C6digo  de  Comercio. 

2)  Lei  de  Navegacion  de  24  de  Junio  de  1878.  Jurispr.:  La  mayoria  del  tribunal  opino  que 
la  nave  era  chilena,  contra  el  voto  de  uno  de  sus  mierabros  que  estim6  que  no  bastaba  la  ma- 
tricula  para  eonstituir  chilena  a  una  nave,  sino  que  era  necesario  que  navegara  sujetandose  a 
las  demas  prescripciones  de  la  Lei  de  Navegacion.  C.  de  La  Serena.  G.  de  los  T.  A.  1889, 
S.  6011,  p.  2296. 

^)  Art.  16  C.  C.  Los  bienes  situados  en  Chile  estto  sujetos  a  las  leyes  chilenas,  aunque 
sua  duenos  sean  estranjeros  i  no  residan  en  Chile. 

Esta  disposicion  se  entenderd  sin  perjuicio  de  las  estipulaciones  contenidas  en  los  contratos 
otorgados  vdUdamente  en  pais  estrafio. 

Pero  los  efectos  de  los  contratos  otorgados  en  pais  estrafio  para  cumplirse  en  Chile,  s» 
arreglar4n  a  las  leyes  chilenas. 
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Third  Book.    Maritime  commerce. 


Title  I.    Merchant  vessels,  their  owners  and  co-owners. 

§  1.    Merchant  vessels. 

823.  The  word  nave  (vessel)  includes  the  hull  and  keel,  the  tackle  and  accessories 
of  every  capital  vessel,  of  whatever  denomination  or  size  she  may  be,  and  whether  she 
is  a  sailing,  rowing  or  steam  vessel. 

824.  The  collective  name  aparejos  (tackle)  means  the  spars,  anchors,  cables, 
rigging,  sails,  masts,  yards  and  all  other  fixed  or  loose  articles,  which  while  not 
forming  part  of  the  body  of  the  vessel,  are  indispensable  for  her  service,  manoeuv- 
ring and  navigation. 

It  does  not  mean  or  include  the  armaments,  provisions,  earned  freight  or  pay 
advanced  to  the  crew. 

825.^)    Vessels  are  movables. 

Nevertheless,  they  are  liable  for  the  ordinary  and  privileged  debts  of  the  owner 
and  can  be  followed  when  in  the  control  of  third  persons  by  the  corresponding 
creditors. 

826.  A  vessel  preserves  her  identity  even  when  the  materials  of  which  she  is 
formed  are  successively  changed. 

When  a  vessel  is  broken  up  and  rebuilt,  although  it  be  wth  the  same  materials, 
she  shall  be  considered  as  a  new  and  different  vessel. 

827.  No  vessel  shall  be  considered  Chilean  if  she  is  not  registered  according  to 
the  provisions  contained  in  the  Law  of  Navigation 2). 

828.  For  the  purpose  of  acquiring  a  vessel  by  prescription,  the  expiration  of 
ten  years,  reckoned  as  enacted  by  article  2508  of  the  Civil  Code,  is  required,  in  addition 
to  acquisition  and  good  faith. 

In  the  absence  of  a  title  transferring  ownership,  property  in  a  vessel  can  only 
be  acquired  by  the  extraordinary  prescription  of  thirty  years  as  stated  in  article  2511 
of  the  said  Code. 

A  master  cannot  acquire  by  prescription  the  ownership  of  the  vessel  which  he 
commands  in  the  name  of  another. 

829.  When  the  building  or  reconstruction  of  a  vessel  is  finished,  the  owner 
thereof  caimot  cause  her  to  sail  until  she  has  been  surveyed  and  declared  to  be  in  a 
good  condition  for  navigation  by  experts  appointed  by  the  competent  authority, 

830.^)  The  ownership  of  Chilean  vessels  which  are  sold  outside  the  territory 
of  the  Republic  is  transferred  according  to  the  laws  and  usages  in  force  in  the  place 
of  the  contract. 

831.  The  ahenation  of  a  vessel  carries  with  it  that  of  all  the  tackle  and  stores 
belonging  thereto,  unless  they  are  excluded  by  agreement  of  the  parties. 

832.  If  a  vessel  is  sold  while  on  a  voyage,  the  freights  which  she  earns  on  the 
voyage  from  the  time  of  receiving  her  last  cargo  shall  wholly  belong  to  the  buyer. 

But  if  at  the  time  of  the  sale  the  vessel  has  arrived  at  her  destination,  the  freights 
shall  belong  to  the  seller. 


1 )  Art.  24 1 8  of  the  C.  C.  A  mortgage  cannot  take  place  except  on  real  estate  which  is  possesses 
in  ownership  or  usufruct,  or  on  vessels.  The  particular  rules  which  relata  to  mortgages  of  vessels 
belong  to  the  Commercial  Code. 

2)  Law  of  Navigation  of  24  June  1878.  Jurisprudence:  The  majority  of  the  tribunal  was 
of  opinion  that  the  vessel  was  Chilean,  against  the  vote  of  one  of  the  members  thereof  who 
considered  that  the  register  was  not  enough  to  make  a  vessel  Chilean,  but  that  it  was  necessary 
that  she  should  sail  subject  to  the  other  provisions  of  the  Law  of  Navigation.  Appeal  Court  of  La 
Serena.     G.  de  los  T.    Year  1899,  Judgment  6011,  p.  2296. 

2)  Art.  16  of  the  C.  C.  Property  situated  in  Chile  is  subject  to  the  Chilean  laws,  although  the 
owners  thereof  are  foreigners  and  do  not  reside  in  Chile. 

This  provision  shall  be  construed  without  prejudice  to  the  stipulations  contained  in  con- 
tracts which  are  vahdly  executed  in  a  foreign  country. 

But  the  effects  of  contracts  executed  in  a  foreign  country  for  the  pvu-pose  of  being  per- 
formed in  Chile,  shall  be  governed  by  Chilean  Law. 
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Las  partes,  sin  embargo,  podran  estipular  en  ambos  casos  lo  que  mas  les 
convenga. 

833.  El  dominio  de  la  nave  adquirida  por  contrato  no  podra  ser  justificado 
contra  terceros  sino  con  la  escritura  publica  que  debera  otorgar.se  en  un  rejistro 
especialmente  destinado  a  este  objeto. 

La  misma  disposicion  se  aplica  al  dominio  de  la  nave  que  una  persona  construye 
o  hace  construir  por  su  cuenta. 

Adquirida  por  sucesion  testamentaria,  sucesion  intestada  o  apresamiento,  la 
propiedad  no  podra  ser  probada,  segun  el  caso,  sino  con  testimonio  fehaciente  del 
testamento,  actas  de  adjudicacion  o  sentencia  de  tribunal  competente. 

Las  disposiciones  del  inciso  primero  no  se  estienden  a  las  naves  que  midan 
menos  de  diez  toneladas. 

834.  La  enajenacion  de  la  nave  liecha  dentro  o  fuera  de  la  Republica  se  entiende 
ejecutada  con  todas  las  responsabilidades  que  la  afectan  i  salvos  los  privilejios  que 
establece  la  lei. 

El  vendedor  dara  al  comprador  una  nota  firmada  de  todas  las  deudas  privi- 
lejiadas  que  reconozca  la  nave,  i  esa  nota  debera  insertarse  en  la  escritura  respectiva. 

Habiendo  deudas,  la  falta  de  la  nota  o  la  omision  de  alguna  deuda  establece 
una  presuncion  de  mala  fe  contra  el  vendedor. 

835.  Son  creditos  privilej  iados  sobre  la  nave  o  su  precio:  L°  La  prima  de 
aviso,  gratificacion,  costos  de  salvamento  i  salario  de  los  pilotos  lemanes;  — 
2.°  Los  derechos  de  puerto;  —  3.°  El  salario  de  los  depositaries  i  guardianes  de 
la  nave  i  los  gastos  causados  en  la  conservacion  del  casco  i  aparejos  desde  su 
entrada  al  puerto  hasta  su  venta ;  —  4.  °  La  renta  del  almacen  donde  f ueren  custo- 
diados  los  aparejos  i  pertrechos  de  la  nave;  —  5.°  Los  sueldos,  gratificaciones  i 
desembolsos  del  capitan  i  los  salaries  de  los  oficiales  i  marineros  que  compongan 
la  tripulacion  en  el  ultimo  viaje,  sin  perjuicio  de  su  privilej  io  sobre  el  flete;  — 
Contratados  para  un  viaje  de  ida  i  vuelta,  estos  dos  viajes  seran  considerados  como 
uno  solo  para  la  aplicacion  de  este  privUejio.  El  capitan  i  la  tripulacion  no  gozaran 
de  este  privilej  io,  si  se  hubieren  ajustado  a  la  parte  o  al  flete;  —  6.°  Todas  las 
deudas  que  durante  el  ultimo  viaje  hubiere  contraido  el  capitan  en  beneficio  de  la 
nave  con  el  objeto  de  satisfacer  cualquiera  necesidad  urjente  e  inevitable,  inclusas 
las  causadas  por  la  toma  de  viveres  a  los  pasajeros  i  las  provenientes  de  la  venta 
de  una  parte  del  cargamento  hecha  con  el  indicado  objeto;  —  7.°  Las  cantidades 
que  se  deban  al  ultimo  vendedor  de  la  nave  o  a  los  proveedores  de  materiales, 
artesanos  i  obreros  empleados  en  su  construccion,  si  no  hubiere  hecho  viaje  alguno 
despues  de  la  venta  o  construccion;  i  las  sumas  debidas  por  trabajos,  mano  de  obra 
i  suministros  empleados  en  la  reparacion,  apresto  i  aprovisionamiento  de  la  nave 
para  su  ultimo  viaje,  si  ya  hubiere  navegado.  El  privilejio  de  los  proveedores, 
artesanos  i  obreros  de  que  habla  el  inciso  precedente,  se  estiende  al  caso  en  que  la 
construccion  o  reparacion,  el  apresto  o  aprovisionamiento  se  hayan  verificado  por 
un  ajuste  alzado,  a  no  ser  que  el  propietario  acredite  que  dio  conocimiento  del  con- 
trato a  los  proveedores,  artesanos  i  trabaj  adores  por  avisos  en  los  periodicos  o 
de  otra  manera  legal.  —  Aun  en  este  caso  los  proveedores,  artesanos  i  obreros  podran 
usar  de  la  accion  subsidiaria  que  otorga  la  regla  5.*  del  art.  2003  del  Codigo  Civil, 
i  reclamar  del  propietario  la  cantidad  que  deba  al  empresario.  —  El  privilejio  otor- 
gado  en  la  segunda  parte  del  inciso  primero  es  estensivo  a  las  cantidades  debidas 
por  reparacion  de  los  deterioros  que  sufra  la  nave  de  reciente  construccion  antes 
de  haber  reaUzado  su  primer  viaje;  —  8.°  Las  sumas  prestadas  a  la  gruesa  sobre  el 
casco  i  quilla  de  la  nave  con  el  objeto  de  repararla,  aprestarla  i  aprovisionarla  para 
su  ultimo  viaje;  —  9.°  Laa  primas  de  los  seguros  contratados  para  el  ultimo  viaje 
sobre  los  objetos  indicados  en  el  numero  precedente;  —  10.°  Las  indemnizaciones 
debidas  por  el  valor  de  las  mercaderias  eargadas  i  no  entregadas  i  por  las  averias 
sufridas  por  culpa  del  capitan  o  de  la  tripulacion,  i  las  que  se  deban  al  pasajero 
en  razon  de  los  objetos  introducidos  a  la  nave  i  puestos  al  cuidado  del  capitan. 

836.  Los  privilejios  enunciados  en  el  articulo  anterior  comprenden  tanto  el 
capital  como  los  intereses  estipulados;  i  en  los  prestamos  a  la  gruesa  se  estienden  al 
provecho  maritimo  i  a  los  intereses  de  tierra  que  corran  desde  la  cesacion  de  los  ries- 
gos  hasta  el  efectivo  reembolso  del  capital. 
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Nevertheless,  the  parties  may  in  either  case  make  such  an  agreement  as  best 
suits  them. 

833.  The  ownership  of  a  vessel  which  has  been  acquired  by  contract  can 
only  be  proved  as  against  third  persons  by  a  notarial  instrument  which  must  be 
entered  in  a  register  specially  appointed  for  this  purpose. 

The  same  provision  apphes  to  the  ownership  of  a  vessel  which  a  person  builds 
or  causes  to  be  built  on  his  account. 

When  a  vessel  is  acquired  by  testamentary  or  intestate  succession,  or  by  way 
of  capture,  the  ownership  can  only  be  proved  by  an  attested  copy  of  the  will  with 
probatory  force,  record  of  adjudication  or  judgment  of  a  competent  tribunal,  as  the 
case  may  be. 

The  provisions  of  the  first  paragraph  do  not  extend  to  vessels  which  measure 
less  than  ten  tons. 

834.  The  ahenation  of  a  vessel,  whether  effected  \vithin  or  without  the  Repubhc, 
is  understood  to  be  carried  out  with  all  the  habihties  which  affect  her  and  saving 
the  privileges  enacted  by  the  law. 

The  seller  shall  give  to  the  buyer  a  signed  list  of  all  the  jirivileged  debts  acknow- 
ledged by  the  vessel,  and  that  note  must  be  inserted  in  the  corresponding  instrument. 

When  there  are  debts  in  existence,  want  of  the  hst  or  the  omission  of  a  debt 
establishes  a  presumption  of  bad  faith  as  against  the  seller. 

835.  The  following  are  credits  which  are  privileged  as  regards  the  vessel  and  the 
price  thereof:  1.  Reward  for  information^),  gratuities,  expenses  of  salvage  and  the 
pay  of  the  coastal  pilots;  —  2.  Port-dues;  —  3.  The  remuneration  of  the  depositaries 
and  custodians  of  the  vessel  and  the  expenses  caused  by  the  preservation  of  the  hull 
and  tackle  from  her  entrance  into  the  port  until  her  sale ;  —  4.  The  rent  of  the  ware- 
house where  the  tackle  and  stores  of  the  vessel  have  been  kept ; — 5. The  pay,  gratuities 
and  disbursements  of  the  master,  and  the  pay  of  the  officers  and  seamen  composing 
the  crew,  on  the  last  voyage,  without  prejudice  to  their  privilege  on  the  freight.  — 
If  they  have  agreed  for  a  voyage  outwards  and  inwards,  these  two  voyages  shall  be 
considered  as  a  single  voyage  for  the  purpose  of  the  application  of  this  privilege.  — 
The  master  and  the  crew  shall  not  have  the  benefit  of  this  privilege,  if  they  have 
agreed  on  part-shares  or  by  the  freight;  —  6.  All  the  debts  which  the  master  has 
contracted  during  the  last  voyage  for  the  benefit  of  the  vessel  \vitli  the  object  of 
meeting  any  urgent  and  inevitable  necessity,  including  those  caused  by  taking  pro- 
visions from  the  passengers  and  those  proceeding  from  the  sale  of  part  of  the  cargo 
when  made  with  the  said  object;  —  7.  The  sums  due  to  the  last  seller  of  the  vessel 
or  to  the  persons  who  provided  materials,  the  artisans  and  workmen  employed  in 
her  construction,  if  she  has  not  made  a  voyage  after  the  sale  or  construction;  the 
sums  due  for  labour,  handicraft  or  supplies  used  in  the  repair,  supply  or  provisioning 
of  the  vessel  for  her  last  voyage,  if  she  has  akeady  sailed.  —  The  privilege  of  the  pur- 
veyors, artisans  and  workmen  mentioned  in  the  preceding  paragraph,  extends  to  the 
case  of  the  building  or  repair,  supply  or  provisioning  being  effected  by  contract 
for  a  lump  sum,  unless  the  owner  proves  that  he  gave  notice  of  the  contract  to  the 
purveyors,  artisans  and  workmen  by  notices  in  the  newspapers  or  in  some  other 
lawful  mamier.  ■ —  Even  in  the  latter  event,  the  purveyors,  artisans  and  workmen  may 
make  use  of  the  subsidiary  action  granted  by  rule  5  of  article  2003  of  the  Civil  Code, 
and  claim  from  the  owner  the  amount  which  he  owes  to  the  contractor.  —  The 
privilege  granted  by  the  second  part  of  the  first  paragraph  extends  to  the  sums  due 
for  repairing  damage  suffered  by  a  newly  built  vessel  before  she  has  made  her  first 
voyage ;  —  8.  The  sums  lent  on  bottomry  bond  on  the  hull  and  keel  of  a  vessel  with 
the  object  of  repairing,  supplying  or  provisioning  her  for  her  last  voj'age;  —  9.  The 
premiums  for  the  insurances  contracted  for  the  last  voyage  on  the  things  indicated 
in  the  preceding  number;  —  10.  The  compensations  due  for  the  value  of  the  merchan- 
dise shipped  and  not  delivered  and  for  damage  suffered  by  the  fault  of  the  master 
or  of  the  crew,  and  those  due  to  passengers  by  reason  of  articles  brought  on  to  the 
vessel  and  placed  under  the  care  of  the  master. 

836.  The  privileges  set  out  in  the  preceding  article  include  both  the  principal 
and  the  agreed  interest;  and  in  bottomry  loans  extend  to  the  maritime  profit  and 
the  land  interest  which  runs  from  the  cessation  of  the  maritime  risks  until  the  actual 
payment  of  the  principal. 

1)  See  Article  1166. 
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837.^)  Concursada  la  nave,  los  creditos  enumerados  en  el  art.  835  seran  gradua 
dos  entre  si  segun  el  orden  en  que  aparecen  enunciados. 

Los  creditos  designados  en  un  niismo  numero  seran  pagados  a  prorrata,  siempre 
que  el  precio  de  la  nave  fuere  insuficiente  para  cubrirlos  integramente. 

Concurriendo  creditos  privilejiados  de  identica  naturaleza  sucesivamente  cau- 
sados  en  un  mismo  puerto,  seran  pagados  tambien  a  prorrata;  pero  si  en  el  progreso 
de  la  navegacion  fueren  contraidos  en  distintos  puertos,  se  observara  en  su  gra- 
duacion  el  orden  inverso  de  sus  fechas. 

Si  los  creditos  concurrentes  procedieren  de  prestamos  a  la  gruesa,  seran  gra- 
duados  entre  si  en  la  forma  que  dispone  el  art.  1204. 

Los  acreedores  comunes  seran  pagados  sueldo  a  libra. 

838.  En  caso  de  quiebra  del  propietario,  los  acreedores  privilejiados  de  la  nave 
seran  preferidos  en  la  distribucion  del  precio  de  ella  a  los  demas  acreedores  de  la 
masa;  esta  preferencia  se  estendera  a  las  cantidades  que  pagaren  los  aseguradores. 

839.  Para  gozar  de  los  privilejios  que  concede  el  art.  835  los  acreedores  no 
podran  justificar  sus  creditos  sino  por  los  medios  espresados  a  continuacion :  1.°  La 
prima  de  aviso,  gratificacion  i  costos  de  salvamento,  con  certificacion  de  la  auto- 
ridad  que  haya  presidido  esa  operacion;  —  2.°  El  pilotaje,  con  certificacion  del 
servicio  prestado,  espedida  por  el  gobemador  maritimo  o  el  empleado  que  haga  sus 
veces ;  —  3.  °  Los  derechos  de  puerto,  con  certificacion  del  hecho  que  los  causa, 
dada  por  el  gobemador  maritimo;  —  4.°  Los  salarios  i  gastos  de  conservacion,  con 
testimonio  de  las  resoluciones  del  juzgado  de  comercio  que  los  haya  autorizado  i 
aprobado;  —  5.°  La  renta  del  almacen  en  que  se  hubieren  depositado  i  custodiado 
los  aparejos  i  pertrechos  de  la  nave,  con  testimonio  tambien  de  la  resolucion  autori- 
tativa  del  deposito;  —  6.°  Los  sueldos  i  gratificaciones  del  capitan  i  los  salarios  de 
la  tripulacion,  con  la  liquidacion  practicada  a  vista  del  rol  i  libro  de  cuenta  i  razon 
de  la  nave  i  aprobada  por  el  gobemador  maritimo;  —  7.°  Las  deudas  contraidas 
durante  el  ultimo  viaje,  con  las  escrituras  que  el  capitan  hubiere  otorgado.  La 
toma  de  viveres  i  venta  de  mercaderiais,  con  los  recibos  que  el  capitan  hubiere  f Lrmado 
i  con  testimonio  del  acuerdo  celebrado  por  los  oficiales  de  la  nave;  —  8.°  Los 
creditos  procedentes  de  la  venta  o  construccion  de  la  nave,  con  las  escrituras  de  que 
trata  el  art.  833 ;  i  los  causados  por  suministros  de  provisiones  o  materiales,  con  una 
cuenta  firmada  por  los  proveedores,  reconocida  al  pie  por  el  capitan,  i  visada  por  el 
naviero ;  con  tal  que  un  duphcado  exacto  de  ella  se  haya  protocohzado  en  la  secretaria 
del  juzgado  de  comercio  antes  de  la  salida  de  la  nave;  —  9.°  Los  prestamos  a  la 
gruesa,  con  escrituras  pilbUcas,  oficiales  o  privadas  i  con  la  toma  de  razon  ejecutada 
con  arreglo  a  lo  dispuesto  en  el  art.  1173;  —  10.°  Las  primas  de  los  seguros,  con 
las  polizas  respectivas;  —  11.°  Las  indemnizaciones  debidas  a  los  fletadores  i  pasa- 
jeros,  con  la  sentencia  judicial  o  arbitral  que  las  declare. 

840.2)  Fuera  de  los  modos  jenerales  de  estincion  de  las  obligaciones,  los  privi- 
lejios enumerados  en  el  art.  835  i  el  derecho  que  concede  a  los  acreedores  en  jeneral 
el  art.  825  se  estinguen:  1.°  Por  la  venta  judicial  de  la  nave,  ejecutada  en  la  forma 
que  prescribe  el  art.  847;  —  2.°  Por  la  venta  estrajudicial  de  la  nave  que  se  haUe 
en  el  puerto,  cuando  despues  de  verificada  dicha  venta  fuere  despachada  la  nave 
a  nombre  i  por  cuenta  i  riesgo  del  comprador,  i  navegare  por  el  espacio  de  sesenta 
dias  sin  oposicion  o  protesta  de  los  acreedores. 

Se  entiende  que  la  nave  viaja  a  nombre  del  nuevo  propietario,  siempre  que 
este  hubiere  hecho  anotar  la  trasferencia  en  la  matricula  i  certificado  de  que  trata 
la  lei  de  navegacion. 

841.  Pendientes  las  responsabilidades  de  la  nave,  los  acreedores  privilejiados 
o  comunes  podran  sohcitar  la  rescision  de  la  venta  privada  por  la  falta  de  pago  del 
precio  o  por  haber  sido  ejecutada  la  venta  en  fraude  de  sus  derechos. 

842.  Todo  acreedor  puede  solicitar  el  embargo  i  remate  de  la  nave,  en  cual- 
quier  puerto  de  la  Repiibhca  que  eUa  se  encuentre. 

843.  La  nave  que  se  hallare  despachada  no  podra  ser  embargada,  salvo  por  deudas 
contraidas  con  el  objeto  de  aprestarla  i  aprovisionarla  para  la  realizacion  del  viaje. 

La  nave  se  considera  despachada  para  los  efectos  del  inciso  anterior  desde  el 
momento  en  que  el  capitan  obtiene  del  gobemador  maritimo  el  decreto  Disc  a  la  vela. 


1)  Art.  2473  i  2475  C.  C.         2)  Art.  1567  C.  C. 
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837,^)  If  the  vessel  becomes  insolvent,  the  credits  enumerated  in  article  835 
shall  be  classified  among  themselves  according  to  the  order  in  which  they  are  set  out. 

The  credits  defined  in  one  and  the  same  number  shall  be  paid  ipro  rata,  whenever 
the  price  of  the  vessel  is  insufficient  to  meet  them  entirely. 

AVhen  there  are  privileged  credits  of  identical  nature  which  are  incurred  suc- 
cessively in  the  same  port,  they  shall  also  be  paid  pro  rata;  but  if  they  are  contracted 
in  different  ports  during  the  progress  of  the  navigation,  the  inverse  order  of  their 
dates  shall  be  observed  in  their  classification. 

If  the  concurrent  credits  arise  from  bottomry  loans,  they  shall  be  classified 
inter  se  as  provided  by  article  1204. 

Ordinary  creditors  shaU  be  paid  so  much  in  the  pound. 

838.  In  the  event  of  the  bankruptcy  of  the  owner,  the  privileged  creditors  of 
the  vessel  shall  be  preferred  in  distributing  the  price  thereof  before  the  other  creditors 
of  the  estate;  this  preference  shall  extend  to  the  sums  paid  by  the  insurers. 

839.  In  order  to  enjoy  the  benefit  of  the  privileges  granted  by  article  835,  the 
creditors  can  only  prove  their  credits  by  the  means  hereinafter  stated:  1.  The 
reward  for  information,  gratuities  and  expenses  of  salvage,  by  a  certificate  of  the 
Authority  which  presided  over  that  operation;  — 2.  Pilotage,  by  a  certificate  of  the 
service  rendered,  issued  by  the  Marine  Governor  or  the  employee  who  represented 
him ;  —  3.  The  port-dues,  by  a  certificate  of  the  fact  which  gave  rise  to  them,  given 
by  the  Marine  Governor ;  —  4.  The  wages  and  expenses  of  preservation,  by  a  certified 
copy  of  the  decisions  of  the  Commercial  Court  which  authorised  and  approved  them ; 
—  5.  The  rent  of  the  warehouse  in  which  the  tackle  and  stores  of  the  vessel  were 
deposited  and  guarded,  also  by  a  certified  copy  of  the  decision  authorising  the 
deposit;  —  6.  The  pay  and  gratuities  of  the  master  and  the  pay  of  the  crew,  by  a 
settlement  made  on  inspection  of  the  muster-roll  and  book  of  account  and  calculation 
of  the  vessel  approved  by  the  Marine  Governor;  —  7.  The  debts  contracted 
during  the  last  voyage,  by  the  documents  executed  by  the  master.  —  The  taking 
of  provisions  and  the  sale  of  merchandise,  by  the  receipts  signed  by  the  master  and 
by  a  certified  copy  of  the  resolution  passed  by  the  officers  of  the  vessel;  —  8.  The 
credits  arising  from  the  sale  or  building  of  the  vessel,  by  the  documents  dealt  with 
in  article  833;  and  those  arising  from  suppl3dng  provisions  or  materials,  by  an  ac- 
count signed  by  the  purveyors,  and  acknowledged  at  the  foot  by  the  master,  and 
countersigned  by  the  managing  owner ;  provided  that  an  accurate  dupUcate  thereof 
is  archived  in  the  secretary's  office  of  the  Commercial  Court  before  the  vessel  sailed ; — 
9.  The  bottomry  loans,  by  the  notarial,  official  or  private  documents  entered  on 
the  register  in  accordance  with  the  provisions  of  article  1173;  —  10.  The  premiums 
of  insurances,  by  their  corresponding  pohcies ;  —  II.  The  compensations  due  to  freight- 
ers and  passengers,  by  the  judicial  or  arbitral  decision  by  which  they  are  declared. 

840.2)  Besides  the  general  ways  of  extinguishing  obUgations,  the  privileges 
enumerated  in  article  835  and  the  right  granted  to  the  creditors  in  general  by  article 
825  are  extinguished:  1.  By  the  judicial  sale  of  the  vessel,  carried  out  as  prescribed 
by  article  847;  —  2.  By  the  extrajudicial  sale  of  a  vessel  which  is  in  port,  when  after 
the  said  sale  has  taken  place  the  vessel  is  dispatched  in  the  name,  on  account  and 
at  the  risk  of  the  buyer,  and  she  sails  for  the  space  of  sixty  days  without  the  objection 
or  protest  of  the  creditors. 

It  is  understood  that  a  vessel  voyages  in  the  name  of  the  new  owner,  whenever 
the  latter  has  caused  the  transfer  to  be  entered  on  the  register  and  certified  according 
to  the  Law  of  Navigation. 

841.  During  the  existence  of  the  UabiUties  of  the  vessel,  either  the  privileged 
or  ordinary  creditors  may  apply  for  rescission  of  a  private  sale  for  want  of  payment 
of  the  price  or  from  the  sale  having  been  carried  out  in  fraud  of  their  rights. 

842.  Every  creditor  may  apply  for  the  arrest  and  auction  of  a  vessel  in  any  port 
of  the  RepubUc  that  she  happens  to  be. 

843.  A  vessel  which  has  been  despatched  caimot  be  arrested,  except  for  debts 
contracted  for  the  purpose  of  supplying  and  provisioning  her  for  carrying  out  the 
voyage. 

For  the  purposes  of  the  preceding  paragraph,  a  vessel  is  considered  to  be  des- 
patched from  the  moment  that  the  master  receives  the  order  "Let  her  sail"  from  the 
Marine  Giovernor. 


1)  Art.  2473  and  2475  of  the  C.  C.         2)  Art.  1567  of  the  C.  C. 
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844.1)  Lag  naves  estranjeras  surtas  en  los  puertos  de  la  Repiiblica  no  podran 
ser  embargadas  por  deudas  que  no  hayan  sido  contraidas  en  territorio  chileno  per 
causa  o  en  utilidad  de  las  mismas. 

845.  Los  capitanes,  maestres  o  patrones  no  estan  autorizados  por  razon  de  su 
oficio  para  enajenar  las  naves  de  su  mando. 

Pero  si  la  nave  que  estuviere  en  viaje  llegare  al  estado  de  innavegabilidad, 
podran  solicitar  su  venta  ante  el  juzgado  de  comercio  del  puerto  de  su  primera  es- 
cala  o  arribada,  ofieciendo  justificacion  del  dafio  que  hubiere  sufrido  i  de  que  no 
puede  ser  rehabilitada  para  continuar  el  viaje. 

Comprobados  estos  estremos,  el  juzgado  de  comercio  autorizara  la  venta  ju- 
dicial, i  esta  se  bara,  encontrandose  en  alguno  de  los  puertos  de  la  Republica,  en  la 
forma  que  prescriben  el  art.  847  i  las  leyes  a  que  el  se  refiere. 

846.  Cuando  la  necesidad  de  vender  la  nave  fuere  conocida  en  un  puerto  es- 
tranjero,  la  solieitud  e  informacion  se  haran  ante  el  consul  chileno  o  en  su  defecto 
ante  el  juzgado  de  comercio,  i  no  habiendolo,  ante  la  justicia  ordinaria  del  lugar. 

847.2)  Las  naves  no  podran  ser  judicialmente  vendidas  sin  que  previamente  se 
haya  anunciado  la  venta  por  el  termino  de  diez  i  ocho  diais  por  medio  de  carteles 
i  avisos  en  los  periodicos,  si  los  hubiere  en  el  lugar  del  juicio. 

Los  carteles  seran  fijados  en  los  sitios  acostumbrados  del  lugar  del  juicio,  en  el 
puerto  donde  se  encuentre  la  nave,  si  este  fuere  distinto  de  aquel,  i  en  la  puerta  prin- 
cipal de  la  gobernacion  maritima. 

La  fijacion  de  carteles  i  publicacion  de  los  avisos  se  haran  constar  en  el  espe- 
diente  respectivo,  so  pena  de  nuUdad  i  de  danos  i  perjuicios. 

El  remate  se  hara  en  la  forma  i  con  las  solemnidades  que  prescriben  las  leyes 
para  las  ventas  judiciales. 

§  2.°    De  los  propietarios  i  copropiefarios  de  la  nave. 

848.  Los  estranjeros  propietarios  de  nave  chilena  quedan  sometidos  a  las  pres- 
cripciones  de  la  lei  de  navegacion  i  a  todas  las  providencias  de  seguridad  que  el  Presi- 
dente  de  la  Republica  adopte  en  caso  de  guerra  con  la  nacion  a  que  pertenezcan. 

849.  La  copropiedad  de  la  nave  no  constituye  una  sociedad,  sino  una  comuni- 
dad  de  intereses. 

850.  El  dueno  de  una  nave,  o  los  coparticipes  en  caso  de  pertenecer  esta  a 
muchas  personas,  podran  administrarla  por  si  mismos,  teniendo  las  calidades  que 
requiere  el  art.  863  para  ser  naviero. 

Careciendo  de  estas  caUdades,  seran  obhgados  a  nombrar  una  persona  que  las 
tenga,  la  cual  administrara  la  nave  a  nombre  i  por  cuenta  i  riesgo  de  eUos.  El  nombra- 
miento  se  hara  por  escritura  piibUca,  que  sera  inscrita  en  el  rejistro  de  comercio  en 
los  t^rminos  que  prescribe  el  art.  22. 

851.  El  administrador  de  la  nave  tiene  las  mismas  facultades  que  el  naviero,  sal- 
vas  las  modif  icaciones  i  restricciones  que  se  hagan  en  la  escritura  de  su  nombramiento. 

852.^)  En  defecto  de  convenciones  espresas  i  formales  que  reglen  el  modo  de  la 
administracion  de  los  coparticipes  de  la  nave,  todas  las  resoluciones  de  interes  comun 
seran  adoptadas  a  mayoria  de  sufrajios,  salvo  los  casos  en  que  la  lei  disponga  otra  cosa. 

La  mayoria  se  constituye  por  la  reunion  de  un  numero  de  partes  de  propiedad 
de  la  nave  que  formen  mas  de  la  mitad  de  su  valor,  con  tal  que  esta  reunion  no  se 
verifique  en  la  persona  de  un  solo  participe. 

En  caso  de  empate  se  sometera  la  decision  al  juzgado  de  comercio;  pero  si  el 
empate  recayere  sobre  la  continuacion  del  armamento  o  el  desarme  de  la  nave,  se 
llevara  a  efecto  la  opinion  favorable  al  primero  de  estos  estremos. 

853.  Son  de  interes  comun  las  resoluciones  relativas  al  armamento,  equipo 
i  aprovisionamiento  de  la  nave,  el  nombramiento  de  administrador,  la  eleccion  de 
capitan  i  tripulacion  i  los  contratos  celebrados  con  ellos,  la  reparacion,  fletamento 
e  instrucciones  para  el  viaje,  i  en  jeneral  todo  lo  que  concierna  a  la  nave  i  su  uso. 


1)  Jurispr. :  No  basta  que  la  deuda  haya  sido  contraida  en  Chile;  es  preciso  que  lo  haya 
Bido  por  causa  o  en  utilidad  de  la  nave.    C.  de  Santiago.    G.  de  los  T.  A.  1880,  S.  1905,  p.  1357. 
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844.1)  Foreign  vessels  which  are  anchored  in  the  ports  of  the  Republic  cannot 
be  aiTested  for  debts  which  have  not  been  contracted  in  Chilean  territory  on  behalf 
of  or  for  the  benefit  thereof. 

845.  Masters  or  captains  are  not  by  reason  of  their  office  authorised  to  sell  the 
vessels  under  their  command. 

But  if  a  vessel  becomes  unseaworthy  while  on  a  voyage,  they  may  apply  for 
her  sale  to  the  Commercial  Court  of  the  port  of  her  first  call  or  forced  arrival,  on 
producing  evidence  of  the  damage  which  she  has  suffered  and  that  it  is  not  possible 
to  refit  her  for  continuing  the  voyage. 

When  these  essentials  are  proved,  the  Commercial  Court  shall  authorise  the 
judicial  sale,  and  when  she  happens  to  be  in  one  of  the  ports  of  the  Republic  tliis  shall 
take  place  as  prescribed  by  article  847  and  the  laws  to  which  it  refers. 

846.  When  the  necessity  of  selhng  a  vessel  becomes  evident  in  a  foreign  port, 
the  appUcation  and  report  shall  be  made  to  the  Chilean  consul  and  in  his  absence 
to  the  Commercial  Court,  and  if  there  is  none,  to  the  ordinary  Court  of  Justice  of 
the  place. 

847.^)  Vessels  cannot  be  judicially  sold  unless  the  sale  has  been  previously 
advertised  for  the  term  of  eighteen  days  by  means  of  placards  and  notices  in  the  news- 
papers, if  there  are  any  in  the  locality  of  the  Court. 

The  placards  shall  be  posted  up  in  the  accustomed  places  of  the  locahty  of  the 
Court,  in  the  port  where  the  vessel  happens  to  be,  if  the  latter  is  a  different  place 
from  the  former,  and  at  the  principal  gate  of  the  Marine  Government. 

The  posting  of  the  placards  and  publication  of  the  notices  shall  be  stated  in 
the  corresponding  file,  on  pain  of  nulhty  and  of  damages. 

The  auction  shall  take  place  in  the  manner  and  with  the  formalities  prescribed 
for  judicial  sales  by  the  law. 

§  2.    Owners  and  co-owners  of  a  vessel. 

848.  Foreign  owners  of  a  Chilean  vessel  are  subject  to  the  provisions  of  the  Law 
of  Navigation  and  all  the  measures  of  safety  which  the  President  of  the  Republic 
may  adopt  in  case  of  war  with  the  nation  to  which  they  belong. 

849.  Co-ownership  of  a  vessel  does  not  constitute  a  partnership,  but  a  community 
of  interest. 

850.  The  owner  of  a  vessel,  or  the  co-owners  in  case  of  her  belonging  to  several 
persons,  may  manage  her  themselves,  if  they  have  the  quahfications  required  by 
article  863  for  being  a  managing  owner. 

If  they  do  not  possess  these  qualifications,  they  shall  be  bound  to  appoint  a 
person  who  possesses  them,  who  shall  manage  the  vessel  in  the  name,  on  account 
and  at  the  risk  of  the  former.  The  appointment  shall  be  made  by  a  notarial 
instrument,  which  shall  be  inscribed  in  the  commercial  register  as  prescribed  by 
article  22. 

851.  The  manager  of  a  vessel  has  the  same  powers  as  a  managing  owner,  subject 
to  the  alterations  and  restrictions  made  in  the  document  of  his  appointment. 

852.3)  In  default  of  express  and  formal  agreements  to  regulate  the  mode  of 
management  by  co-owners  of  a  vessel,  all  decisions  of  common  interest  shall  be 
adopted  by  a  majority  of  votes,  except  when  the  law  otherwise  directs. 

A  majority  is  constituted  by  a  combination  of  such  shares  of  the  ownership  of  a 
vessel  as  form  more  than  half  of  her  value,  provided  that  tliis  combination  is  not 
effected  in  the  person  of  a  single  co-owner. 

In  case  of  a  tie,  the  decision  shall  be  submitted  to  the  Commercial  Court;  but 
if  the  tie  affects  the  continuation  of  the  fitting  out  or  the  dismanthng  of  the  vessel, 
the  opinion  favourable  to  the  first  of  these  alternatives  shall  be  carried  out. 

853.  Resolutions  which  relate  to  the  fitting  out,  equipment  or  provisioning 
of  the  vessel,  the  appointment  of  manager,  the  choice  of  master  and  crew  and  the 
contracts  made  with  them,  the  repair,  affreightment  and  instructions  for  the  voyage, 
and  in  general  everything  which  concerns  the  vessel  and  the  use  thereof  are  mattera 
of  common  interest. 


' )  Jurisprudence :  It  is  not  sufficient  that  the  debt  has  been  contracted  in  Chile ;  it  is  necessary 
that  it  should  be  on  behalf  of  or  for  the  benefit  of  the  vessel.  Court  of  Appeal  of  Santiago.  G.  da 
Ids  T.    Year  1880,  Judgment  1905,  p.   1357. 
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La  venta  voluntaria  de  la  nave  comun,  el  seguro  de  la  misma  i  la  espedicion  de 
un  cargamento  por  cuenta  i  riesgo  de  todos  los  conduenos,  no  son  actos  de  interes 
comun. 

854.  Habiendo  disentimiento  acerca  de  la  venta  voluntaria  de  la  nave,  los 
conduenos  podran  salir  de  la  comunidad  por  licitacion  entre  eUos,  siendo  todos 
mayores;  pero  si  hubiere  menores,  la  nave  sera  vendida  en  publica  subasta  a  re- 
querimiento  de  cualquiera  de  los  mayores  o  del  representante  legal  de  los  menores. 

Cualquiera  de  los  participes  podra  pedir  la  admision  de  licitadores  estraiios. 

855.  Hallandose  la  nave  en  el  puerto  de  su  matricula  o  armamento,  el  propie- 
tario  es  personalmente  responsable  de  los  gastos  de  refaccion  i  demas  que  en  eUa  se 
hagan,  siempre  que  se  verifiquen  por  su  orden. 

En  igual  forma  i  hasta  coneurrencia  de  su  interes,  los  coparticipes  responden 
de  todos  los  gastos  que  se  hagan  en  utilidad  de  la  nave  por  acuerdo  de  la  mayoria. 

856,1)  Los  conduenos  estan  obligados  a  contribuir  en  proporcion  de  las  partes 
que  tengan  en  la  nave  a  su  armamento,  equipo,  aprovisionamiento  i  reparaciones, 
toda  vez  que  la  mayoria  haya  acordado  cualquiera  de  estas  operaciones. 

Pero  tratandose  de  refaccionar  la  nave,  la  mayoria  no  tendra  derecho  de  fijar 
a  su  arbitrio  la  naturaleza  de  las  reparaciones  i  su  costo ;  i  disintiendo  acerca  de  estos 
puntos  la  minoria,  podra  esta  exijir  se  forme  un  presupuesto  por  peritos  i  que  la  obra 
se  contrate  en  igualdad  de  condiciones  con  la  persona  que  ofrezca  realizar  la  re- 
paracion  por  el  precio  mas  equitativo. 

857,  Acordada  la  reparacion  de  la  nave  i  Uenados  los  requisites  que  exije  el 
articulo  anterior,  la  minoria  sera  obligada  a  contribuir  con  la  cantidad  que  le  corres- 
ponda  en  el  perentorio  termino  de  ocho  dias,  contados  desde  la  notificacion  que  se 
le  haga  al  efecto,  o  a  renunciar  en  el  mismo  termino  a  favor  de  sus  condueiios  la  parte 
que  tenga  en  la  nave. 

No  eUjiendo  en  el  plazo  indicado,  se  entiende  que  la  minoria  renuncia  sus  partes 
en  la  nave;  i  en  este  caso  se  procedera  a  adjudicarlas  privadamente  a  los  demas  parti- 
cipes por  el  valor  que  tengan  a  justa  tasacion,  a  no  ser  que  alguno  de  los  interesados 
sea  menor,  o  que,  sin  serlo,  solicite  que  la  adjudicacion  se  verifique  en  piibUca  subasta. 

Antes  de  principiar  la  reparacion  se  hara  el  justiprecio  por  peritos  elejidos  por 
las  partes  o  por  el  juzgado  de  comercio,  caso  que  alguna  de  ellas  se  niegue  a  hacer  el 
nombramiento. 

858,  Si  la  mayoria  no  aceptare  la  adjudicacion  de  la  parte  o  partes  de  la  minoria, 
podra  solicitar  del  juzgado  de  comercio  la  autorizacion  necesaria  para  tomar  sobre 
eUas  dinero  a  la  gruesa  o  pedir  su  embargo  i  venta  en  publica  subasta. 

859,  Siempre  que  la  minoria,  aunque  la  constituya  un  solo  condueiio,  enten- 
diere  que  el  estado  de  la  nave  exije  una  pronta  reparacion,  resistida  por  la  mayoria, 
podra  solicitar  un  reconocimiento  judicial  por  peritos  nombrados  por  el  juzgado  de 
comercio ;  i  si  estos  opLnaren  que  la  reparacion  es  indispensable,  los  coparticipes  disi- 
dentes  seran  obligados  a  contribuir  con  los  fondos  necesarios,  i  no  haciendolo,  la 
minoria  podra  usar  de  cualquiera  de  los  arbitrios  enunciados  en  los  dos  articulos 
precedentes. 

Resultando  que  la  reparacion  es  innecesaria,  los  coparticipes  que  hubieren  soli- 
citado  el  reconocimiento  pagaran  los  costos  de  esta  diUjencia. 

860,  Todo  copropietario  tiene  derecho  para  vender  a  un  tercero  su  parte  en 
la  nave;  i  sus  coparticipes  no  podran  oponerse  a  la  venta  ni  ejercer  el  tanteo  o 
el  retracto,  salvo  el  caso  de  estipulacion  en  contrario. 

861,  Las  disposiciones  del  presente  hbro  no  son  aphcables  a  la  navegacion  en 
las  aguas  interiores. 

Titulo  II.    De  las  personas  que  intervieaen  en  el  comercio  maritimo. 

§  L°    Del  naviero  o  armador. 

862,  Llamase  naviero  o  armador  la  persona  que,  sea  o  no  propietaria  de  la  nave, 
la  apareja,  pertrecha  i  espide  a  su  propio  nombre  i  por  su  cuenta  i  riesgo,  percibe  las 
utilidades  que  produce,  i  soporta  todas  las  responsabihdades  que  la  afectan. 
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The  voluntary  sale  of  a  co-owned  vessel,  the  insurance  thereof,  and  the  sending 
of  a  cargo  on  account  and  at  the  risk  of  aU  the  co-owners,  are  not  acts  of  common 
interest. 

854.  If  there  is  a  disagreement  concerning  the  voluntary  sale  of  a  vessel,  the  co- 
owners  may  dissolve  the  community  by  bidding  among  themselves,  when  all  are  of 
fuU  age;  but  if  there  are  minors,  the  vessel  shall  be  sold  by  pubUe  auction  on  the 
demand  of  any  one  of  full  age  or  of  the  legal  representatives  of  the  minors. 

Any  of  the  co-owners  may  apply  for  the  admission  of  extraneous  bidders. 

855.  When  the  vessel  is  in  the  port  of  her  register  or  fitting  out,  the  owner  is 
personally  liable  for  the  expenses  of  repair  and  other  expenses  incurred  on  her  behalf, 
provided  that  they  are  incurred  by  his  order. 

In  the  same  way  and  up  to  the  extent  of  their  interest,  the  co-owners  are  liable 
for  all  the  expenses  which  are  incurred  on  behalf  of  the  vessel  by  the  decision  of  the 
majority. 

856,^)  Co-owners  are  bound  to  contribute  to  her  fitting  out,  equipment,  pro- 
visioning and  repairs  in  proportion  to  their  shares  in  the  vessel,  whenever  the  majority 
has  decided  on  any  of  these  operations. 

But  in  the  matter  of  repairing  a  vessel,  the  majority  shall  not  be  entitled  to 
arbitrarily  fix  the  nature  of  the  repairs  and  the  cost  thereof ;  and  if  the  minority  is 
disregarded  on  these  points,  they  may  require  an  estimate  to  be  drawn  up  by  experts 
and  the  work  to  be  let  by  contract  to  the  person  who  on  similar  terms  offers  to  effect 
the  repairs  at  the  most  reasonable  price. 

857.  When  repair  of  the  vessel  has  been  agreed  upon  and  the  requirements 
of  the  preceding  article  fuLfiUed,  the  minority  shall  be  bomid  to  contribute  their 
shares  within  the  peremptory  term  of  eight  days,  reckoned  from  the  notification 
made  for  that  purpose,  or  within  the  same  term  to  renounce  their  shares  in  the  vessel 
in  favour  of  their  co-owners. 

If  they  do  not  elect  within  the  said  term,  it  is  understood  that  the  minority 
renounce  their  shares  in  the  vessel,  and  in  that  event  their  shares  shall  be  privately 
adjudicated  to  the  other  co-owners  at  their  value  on  a  just  valuation,  unless  one  of 
the  persons  interested  is  a  minor,  or,  not  being  a  minor,  apphes  that  the  adjudication 
should  be  effected  by  pubUc  auction. 

Before  the  commencement  of  the  repairs,  a  valuation  shall  be  made  by  experts 
chosen  by  the  parties,  or  by  the  Commercial  Court  in  case  any  of  them  refuses  to 
make  the  appointment. 

858.  If  the  majority  do  not  accept  the  adjudication  of  the  share  or  shares 
of  the  minority,  they  may  apply  to  the  Commercial  Court  for  the  necessary  authorisa- 
tion to  borrow  money  on  bottomry  bond  or  may  apply  for  arrest  and  sale  by  pubhc 
auction  of  the  share  or  shares. 

859.  Wlienever  the  minority,  although  consisting  of  a  single  co-owner,  considers 
that  the  condition  of  the  vessel  requires  immediate  repair,  and  this  is  objected  to 
by  the  majority,  the  minority  may  apply  for  a  judicial  survey  by  experts  appointed 
by  the  Commercial  Court;  and  if  these  are  of  opinion  that  the  repair  is  indispen- 
sable, the  dissenting  co-owners  shall  be  bound  to  contribute  the  necessary  funds, 
and  if  they  fail  to  do  so,  the  minority  may  avail  themselves  of  any  of  the  alternatives 
set  out  in  the  two  preceding  articles. 

If  the  repair  proves  to  be  unnecessary,  the  co-owners  who  have  appUed  for  the 
survey  shall  pay  the  costs  of  this  proceeding. 

860.  Every  co-owner  is  entitled  to  sell  his  share  in  the  vessel  to  a  third  person; 
and  his  co-owners  cannot  oppose  the  sale  or  exercise  the  right  of  pre-emption,  except 
when  there  is  an  agreement  to  the  contrary. 

861.  The  provisions  of  this  Book  do  not  apply  to  the  navigation  of  internal 
waters. 

Title  II.    Persons  who  take  part  in  maritime  commerce. 

§  1.  Managing  owner  or  ship's  husband. 

862.  The  person  who,  whether  owner  of  a  vessel  or  not,  fits  her  out,  stores  her 
and  sends  her  out  in  his  own  name  and  on  his  account  and  at  his  risk,  who  receives 
the  resulting  profits,  and  bears  aU  the  liabihties  which  affect  her,  is  called  the  man- 
aging owner  (naviero  or  armador). 
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863.  Para  ser  naviero  se  requiere  aptitud  para  comerciar. 

864.  Son  atribuciones  del  naviero:  1.°  Nombrar  persona  que  gobierne  la  nave 
o  mandarla  por  si  mismo,  teniendo  patente  de  capitan;  —  2.°  Elejir  los  hombres 
de  mar  que  deban  componer  la  tripulacion  entre  los  que  le  proponga  el  capitan,  sin 
que  pueda  obligar  a  este  a  que  reciba  hombre  alguno  que  no  sea  de  su  eleccion; 
—  3.°  Celebrar  los  respectivos  ajustes  con  el  capitan  i  tripulacion,  los  fletamentos, 
i  en  jeneral  todos  los  contratos  que  reclame  la  administracion  de  la  nave;  — 
4.  °  Dar  al  capitan  las  instrucciones  necesarias  para  el  gobiemo  de  la  nave  i  direc- 
cion  de  los  negocios  que  le  encomiende ;  —  5.  °  Despedir  al  capitan  i  a  los  demas 
hombres  de  mar  sin  espresion  de  causa,  antes  de  la  saUda  o  durante  el  viaje  de 
la  nave. 

Este  derecho  no  puede  ser  validamente  renunciado  por  el  naviero. 

865.  El  naviero  esta  obligado:  1.°  A  pagar  al  capitan  i  hombres  de  mar  los 
sueldos  i  retribuciones  estipulados  i  las  indemnizaciones  que  les  correspondan  por 
la  lei  o  el  contrato,  caso  de  ser  despedidos.  —  La  liquidacion  i  pago  de  los  salarios 
se  hara  dentro  del  termino  de  ocho  dias,  contados  desde  la  conclusion  del  viaje  o 
desde  la  despedida  del  capitan  u  hombre  de  mar ;  —  2.  °  A  reintegrar  al  capitan 
los  suplementos  que  haga  en  beneficio  de  la  nave  en  cumphmiento  de  sus  instruc- 
ciones o  en  uso  de  sus  facultades;  —  3.°  A  pagar  las  deudas  que  el  capitan  con- 
traiga  para  habilitar  i  aprovisionar  la  nave,  aunque  proceda  sin  su  orden  i  aproba- 
cion  en  los  cases  permitidos  por  la  lei ;  —  4.  °  A  responder  civilmente  de  los  hechos 
del  capitan  o  tripulacion,  bien  constituyan  un  dehto  o  cuasidelito,  bien  importen 
una  mera  culpa ;  —  5.  °  A  cumplir  los  contratos  licitos  que  el  capitan  celebre  en 
utilidad  de  la  nave  o  de  la  espedicion ;  —  6.  °  A  llevar  a  efecto  los  fletamentos  que 
celebre  por  si,  su  consignatario  o  el  capitan  de  la  nave;  —  7.°  A  indemnizar  a 
los  cargadores  los  perjuicios  que  sufran  por  haber  contratado  mas  carga  de  la  que 
corresponda  a  la  capacidad  de  la  nave. 

866.  Cuando  el  capitan  fuere  despedido  antes  de  la  salida  de  la  nave,  el  naviero 
debera  pagarle  los  sueldos  que  haya  devengado;  i  el  capitan  no  podra  reclamar  nin- 
guna  otra  indemnizacion,  salvo  que  la  hubiere  estipulado  por  escrito. 

Despedido  durante  el  viaje,  el  naviero  aLonara  al  capitan  los  sueldos  vencidos 
i  el  que  corresponda  al  tiempo  absolutamente  necesario  para  que  regrese  al  lugar 
donde  fue  contratado.  a  no  ser  que  hubiere  cometido  alguna  de  las  faltas  o  delitos 
que  espresa  el  art.  872. 

Estas  reglas  son  aplicables  al  capitan  condueno  elejido  por  un  naviero  estrano. 

867.  La  mayoria  de  los  coparticipes  que  desempeiien  el  oficio  de  naviero  en 
alguna  de  las  formas  que  espresa  el  art.  850,  puede  tambien  despedir,  antes  o  despues 
de  emprendido  el  viaje,  al  capitan  condueno  elejido  por  eUos;  pero  si  lo  despidiere  sin 
causa  legal,  el  capitan  sera  pagado  de  los  sueldos  devengados,  i  tendra  derecho  para 
exijir  a  los  coparticipes  que  formaron  la  mayoria  el  reintegro  del  valor  de  su  parte 
en  la  nave,  determinado  por  convenio  o  por  peritos. 

868.  Lo  dispuesto  en  el  articulo  precedente  es  aplicable  al  capitan  condueno 
que  hubiere  obtenido  el  mando  de  la  nave  por  pacto  con  sus  coparticipes. 

Pero  en  este  caso  el  capitan  despedido  tendra  ademas  derecho  a  solicitar  indem- 
nizacion de  los  dafios  i  perjuicios  que  sufriere. 

869.  La  cesion  del  goce  de  la  nave  a  favor  de  un  tercero  importa  de  derecho  la 
despedida  del  capitan  coparticipe;  i  en  tal  caso  este,  si  hubiere  sido  elejido  por  los 
conduefios,  podra  demandarles  el  reintegro  de  su  parte  en  la  nave  en  la  forma  que 
prescribe  el  art.  867. 

Si  el  capitan  hubiere  obtenido  el  gobierno  de  la  nave  por  pacto,  podra  tambien 
exijir  indemnizacion  de  daiios  i  perjuicios. 

870.  -Ajustado  el  hombre  de  mar  por  tiempo  o  viaje  indeterminado,  el  naviero 
que  le  despida  con  causa  o  sin  eUa  antes  que  la  nave  se  haga  a  la  vela,  debera  pagarle 
los  sueldos  devengados. 

En  caso  de  despedirle  sin  causa  debera  pagarle  tambien  una  indemnizacion,  si 
se  hubiere  estipulado  por  escrito. 

Despedido  sin  causa  durante  el  viaje,  el  naviero  debera  abonar  al  hombre  de 
mar  los  sueldos  vencidos  i  los  que  se  venzan  hasta  su  regreso  al  puerto  de  su  ajuste; 
pero  si  fuere  retirado  del  servicio  con  causa,  el  naviero  solo  estara  obligado  a  pagarle 
los  sueldos  que  hubiere  ganado  hasta  el  momento  de  la  separacion. 
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863.  The  possession  of  qualification  to  trade  is  necessary  in  order  to  be  a  manag- 
ing owner. 

864.  The  following  are  the  functions  of  a  managing  owner:  1.  To  appoint  a 
person  in  possession  of  a  master's  certificate  to  govern  the  vessel  and  command 
her  in  person ;  —  2.  To  choose  the  seamen  who  are  to  compose  the  crew  from  amongst 
those  proposed  to  him  by  the  master,  but  without  the  power  of  compelling  the  latter 
to  accept  any  man  who  is  not  of  his  choice;  —  3.  To  make  the  respective  contracts 
with  the  master  and  crew,  contracts  of  affreightment  and  in  general  all  contracts 
which  the  management  of  the  vessel  requires ;  —  4.  To  give  the  master  the  instructions 
necessary  for  the  government  of  the  vessel  and  the  control  of  the  business  which  he 
entrusts  to  him;  —  5.  To  dismiss  the  master  and  other  seamen  \vithout  stating  the 
reason,  either  before  the  saihng  or  during  the  voyage  of  the  vessel. 

This  right  cannot  validly  be  renounced  by  a  managing  ownier. 

865.  A  managing  o^vner  is  bound :  1.  To  pay  the  master  and  seamen  the  agreed 
wages  and  remuneration  and  the  compensations  due  to  them  by  law  or  contract  in 
the  event  of  their  being  dismissed.  —  The  settlement  and  payment  of  the  wages 
shall  be  effected  within  the  term  of  eight  days,  reckoned  from  the  conclusion  of  the 
voyage  or  from  the  dismissal  of  the  master  or  seamen;  —  2.  To  repay  to  the  master 
the  additional  outlay  made  by  him  for  the  benefit  of  the  vessel  in  fulfilment  of  his 
instructions  or  in  the  exercise  of  his  powers ;  —  3.  To  pay  the  debts  contracted  by  the 
master  in  fitting  out  and  provisioning  the  vessel,  although  acting  without  his  order 
and  approbation,  in  the  cases  permitted  by  law ;  —  4.  To  answer  in  a  civil  action  for 
the  acts  of  the  master  or  crew,  whether  they  constitute  a  crime  or  quasi-crime,  or 
involve  a  mere  fault;  —  5.  To  fulfil  the  lawful  contracts  made  by  the  master  for 
the  benefit  of  the  vessel  or  the  expedition;  —  6.  To  carry  out  the  affreightments 
made  by  himself,  his  consignee  or  the  master  of  the  vessel;  —  7.  To  compensate  the 
shippers  for  damage  suffered  by  them  from  having  contracted  for  more  cargo 
than  that  which  corresponds  to  the  capacity  of  the  vessel. 

866.  When  the  master  is  dismissed  before  the  vessel  sails,  the  managing  owner 
must  pay  him  the  wages  which  he  has  earned ;  and  the  master  caimot  claim  any  other 
compensation,  imless  he  has  stipulated  for  it  in  writing. 

If  he  is  dismissed  during  the  voyage,  the  managing  owoier  shall  pay  the  master 
the  wages  which  are  due  and  those  corresponding  to  the  time  which  is  absolutely 
necessary  for  him  to  return  to  the  place  where  he  was  engaged,  unless  he  has  com- 
mitted any  of  the  faults  or  crimes  stated  in  article  872. 

These  rules  apply  to  a  co-owning  master  chosen  by  an  extraneous  managing  owner. 

867.  The  majority  of  the  co-owners  who  are  discharging  the  office  of  managing 
owner  in  any  of  the  methods  stated  in  article  850,  can  likewise  dismiss  a  co-owning 
master  chosen  by  them,  either  before  or  after  the  commencement  of  the  voyage; 
but  if  they  dismiss  him  without  lawful  cause,  the  master  shall  be  paid  his  earned 
wages,  and  shall  be  entitled  to  demand  payment  of  the  value  of  his  share  in  the  vessel, 
as  determined  by  agreement  or  by  experts,  from  the  co-owners  who  form  the  majority. 

868.  The  provisions  of  the  preceding  article  apply  to  a  co-owning  master  who 
has  obtained  the  command  of  the  vessel  by  agreement  with  his  co-owners. 

But  in  this  case  the  dismissed  master  shall  also  be  entitled  to  apply  for  com- 
pensation for  the  damage  suffered  by  liim. 

869.  Assignment  of  the  usufruct  of  a  vessel  in  favour  of  a  third  person  involves 
by  law  dismissal  of  a  co-owning  master ;  and  in  that  case  the  latter,  if  he  has  been 
chosen  by  his  co-owners,  can  demand  of  them  the  payment  for  his  share  in  the 
vessel,  as  provided  by  article  867. 

If  the  master  has  obtained  the  command  of  the  vessel  by  agreement,  he  can 
likewise  demand  compensation  for  damage. 

870.  If  a  seaman  has  contracted  for  an  uncertain  time  or  voyage,  the  managing 
owner  who  dismisses  him,  with  or  without  cause,  before  the  vessel  sets  sail,  must 
pay  him  his  earned  wages. 

In  the  event  of  dismissing  him  without  cause,  he  must  also  pay  him  compensa- 
tion, if  this  has  been  agreed  in  writing. 

If  he  is  dismissed  without  cause  during  a  voyage,  the  managing  owner  must 
pay  the  seaman  his  wages  which  are  due  and  those  which  become  due  up  to  his 
return  to  the  port  of  his  agreement,  but  if  he  is  dismissed  from  service  with  cause, 
the  managing  owner  shall  only  be  bound  to  pay  him  the  wages  which  he  has  earned 
up  to  the  time  of  dismissal. 
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En  los  dos  casos  previstos  en  el  inciso  anterior,  el  naviero  costeara  el  trasporte 
del  hombre  de  mar  hasta  el  puerto  donde  hubiere  celebrado  su  ajuste. 

871.  Si  el  hombre  de  mar  estuviere  contratado  por  tiempo  o  viaje  determinado, 
el  naviero  podra  despedirle  a  su  arbitrio  antes  o  despues  de  emprendido  el  viaje, 
abonandole  los  sueldos  correspondientes  a  todo  el  tiempo  que  debiere  durar  su 
contrata;  pero  si  fuere  retireido  con  causa,  solo  deberai  pagarle  los  sueldos  devengados. 

Ocurriendo  la  despedida  del  hombre  de  mar  durante  el  viaje  convenido,  con 
causa  o  sin  eUa,  se  observara  lo  dispuesto  en  el  inciso  cuarto  del  articulo  anterior. 

872.  Son  causas  legales  para  la  despedida  del  capitan  i  de  los  hombres  de  mar: 
l.°La  inhabilitacion  para  desempenar  las  funciones  i  cumplir  los  deberes  de  su 
respective  cargo ;  —  2.  °  La  violacion  de  las  instrucciones  respecto  del  capitan ; 
—  3.  °  La  desobediencia  en  materia  de  su  respectiva  obligacion ;  —  4.  °  El  abandono 
de  la  guardia  de  la  nave ;  —  5.  °  La  embriaguez  habitual ;  —  6.  °  La  perpetracion 
de  un  dehto;  —  7.°  El  dano  causado  a  la  nave  o  al  cargamento  por  dolo  o 
neghjencia;  —  8.°  Cualquier  otro  hecho  que  a  juicio  del  juzgado  de  comercio  fuere 
de  igual  o  mayor  gravedad  que  los  indicados. 

873.  La  responsabihdad  establecida  en  el  numero  4.  °  del  art.  865  afecta  al 
naviero  aunque  no  sea  propietario  de  la  nave. 

El  naviero  tiene  en  todo  case  derecho  para  reclamar  de  los  culpables  la  compe- 
tente  indemnizacion. 

874.  El  naviero  responde  tambien  de  los  hechos  del  sustituto  que  el  capitan 
se  nombrare  durante  el  viaje,  aun  en  el  caso  que  tal  nombramiento  le  estuviere  pro 
hibido  por  el  contrato  o  las  instrucciones. 

875.  Siendo  dos  o  mas  los  navieros,  cada  uno  de  ellos  sera  responsable  hasta 
concurrencia  de  la  parte  que  tenga  en  la  nave. 

876.  Cesa  la  responsabilidad  del  naviero:  1.°  Si  los  hechos  del  capitan  o  tripu- 
lacion  no  fueren  concemientes  a  la  nave  o  a  la  espedicion;  —  2.°  Si  el  que  persigue 
esa  responsabilidad  fuere  complice  de  los  hechos  del  capitan  o  tripulacion;  — 
3.°  Si  los  hechos  del  capitan  constituven  una  infraccion  de  las  obligaciones  que  por 
razones  de  interes  publico  le  impone  la  lei  en  su  cahdad  de  jefe  de  la  nave. 

877.  No  son  de  la  responsabilidad  del  naviero  las  obligaciones  contraidas  por 
el  capitan  en  su  provecho  particular,  ni  las  que  le  estan  prohibidas,  ni  las  permitidas 
en  que  se  hubieren  omitido  las  condicionea  babihtantes  o  las  formalidades  austan- 
ciales  prescritas  por  la  lei. 

878.  Para  hacer  efectiva  la  responsabihdad  civil  del  naviero  por  un  hecho  del 
capitan,  el  acreedor  podra  demandar  a  cualquiera  de  ellos  separadamente,  o  a  ambos 
a  la  vez;  i  la  sentencia  que  se  pronunciare  podra  ser  indistintamente  ejecutada  en  la 
persona  i  bienes  de  uno  i  otro. 

El  acreedor  que  lo  sea  en  virtud  de  un  contrato  ajustado  con  el  capitan  podra 
ejercitar  su  accion  en  los  terminos  del  inciso  precedente ;  pero  si  el  capitan  fuere  con- 
denado,  solo  o  en  union  con  el  naviero,  la  sentencia  se  ejecutara  esclusivamente  en  la 
persona  i  bienes  de  este. 

Podra  ser  ejecutada  tambien  en  la  persona  i  bienes  del  capitan,  siempre  que  &te 
se  hubiere  obhgado  personalmente  al  cumplimiento  del  contrato. 

879.  El  naviero,  sea  o  no  propietario  de  la  nave,  podra  libertarse  de  responder 
de  los  hechos  del  capitan  i  tripulacion  i  de  las  obhgaciones  contraidas  por  aqu^l, 
abandonando  la  nave  i  los  fletes  percibidos  o  por  percibir  en  razon  del  viaje  a  que 
esos  hechos  i  obligaciones  se  refieran. 

El  naviero,  estrano  o  conducno,  quedari  obhgado  por  el  abandono  a  indemnizar 
cumphdamente  al  propietario  o  coparticipe  de  la  nave. 

880.  Perteneciendo  el  cargamento  al  naviero,  este  no  sera  obhgado  a  abando- 
narlo;  pero  debera  pagar  a  los  acreedores  el  flete  correspondiente,  estimado  por 
peritos. 

Tampoco  sera  obligado  a  hacer  abandono  de  la  indemnizacion  que  obtenga 
de  los  aseguradores  de  la  nave. 

881.  El  naviero  que  hubiere  conferido  al  capitan  poder  especial  para  administrar 
la  carga  de  su  pertenencia,  tomar  dinero  a  la  gruesa  o  ejecutar  otros  actos  analogos, 
no  podra  hbertarse,  mediante  el  abandono,  de  las  obhgaciones  que  su  mandatario 
hubiere  contraido  dentro  de  los  hnutes  del  mandato. 
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In  the  two  events  provided  for  by  the  preceding  paragraph,  the  managing  owner 
shall  pay  the  fare  of  the  seaman  as  far  as  the  port  where  he  signed  his  articles. 

871.  If  the  seaman  has  contracted  for  a  certain  time  or  voyage,  the  managing 
owner  may  dismiss  him  at  his  discretion  before  or  after  the  commencement  of  the 
voyage,  paying  liim  the  wages  which  correspond  to  all  the  time  for  which  his  contract 
ought  to  last;  but  if  he  is  dismissed  with  cause,  he  will  only  have  to  pay  him  the 
earned  wages. 

If  the  dismissal  of  the  seaman  occurs  during  an  agreed  voyage,  with  or  without 
cause,  the  provisions  of  the  fourth  paragraph  of  the  preceding  article  shall  be  observed. 

872.  The  following  are  lawful  causes  for  the  dismissal  of  the  master  or  the  seamen : 

1.  Want  of  ability  to  discharge  the  functions  and  fulfil  the  duties  of  his  office;  — 

2.  Breach  of  instructions,  as  regards  the  master;  —  3.  Disobedience  in  a  matter 
which  is  obligatory  on  him ;  —  4.  Abandonment  of  the  watch  of  the  vessel ;  —  5.  Ha- 
bitual drunkenness ;  —  6.  Perpetration  of  a  crime;  —  7.  Damage  caused  to  the  vessel 
or  cargo  by  fraud  or  neghgence;  —  8.  Any  other  act  which  in  the  opinion  of  the 
Commercial  Court  is  of  hke  or  greater  gravity  than  those  indicated. 

873.  The  Uabihty  enacted  by  number  4  of  article  865  affects  the  ship's  husband 
(or  managing  owner)  although  he  is  not  an  owner  of  the  vessel.  A  ship's  husband  (or 
managing  owner)  is  entitled  in  all  cases  to  claim  the  proper  compensation  over 
against  the  guilty  persons. 

874.  The  managing  owner  is  also  liable  for  the  acts  of  a  substitute  appointed 
by  the  master  during  the  voyage,  even  when  such  appointment  is  forbidden  by 
his  contract  or  instructions. 

875.  When  there  are  two  or  more  managing  owners,  each  of  them  shall  be  liable 
as  far  as  the  amount  of  his  share  in  the  vessel. 

876.  The  liability  of  a  managing  owner  ceases:  1.  If  the  acts  of  the  master  or 
crew  do  not  concern  the  vessel  or  voyage;  —  2.  If  the  person  suing  in  respect  of 
that  liability  is  an  accomphce  in  the  acts  of  the  master  or  crew;  —  3.  If  the  acts 
of  the  master  constitute  a  breach  of  the  obligations  imposed  on  him  by  law  as  chief 
of  the  vessel  for  reasons  of  public  poUcy. 

877.  A  managing  owner  is  not  hable  for  the  obligations  contracted  by  a  master 
for  his  private  advantage,  nor  those  which  he  is  forbidden  to  contract,  nor  those 
which  are  allowed  but  in  which  the  qualifying  conditions  or  the  substantial  formahties 
prescribed  by  law  have  been  omitted. 

878.  For  the  purpose  of  enforcing  the  civil  habihty  of  a  managing  owner  for 
an  act  of  the  master,  the  creditor  may  sue  either  of  them  separately  or  both  together 
at  one  time;  and  the  judgment  which  is  pronounced  may  be  executed  against  the 
person  or  property  of  either  of  the  defendants  indifferently. 

A  creditor  who  is  such  by  virtue  of  a  contract  made  with  a  master  may  bring 
his  action  in  the  terms  of  the  preceding  paragraph,  but  if  the  master  is  condemned, 
either  alone  or  in  conjunction  with  the  managing  owner,  the  judgment  shall  be  executed 
exclusively  against  the  person  and  property  of  the  latter. 

It  may  likewise  be  executed  against  the  person  and  property  of  the  master, 
whenever  the  latter  has  personally  bound  himself  to  the  performance  of  the  contract. 

879.  A  managing  owner  (or  ship's  husband),  whether  owner  of  the  vessel  or 
not,  may  exempt  himself  from  liability  for  the  acts  of  the  master  and  crew  and  from 
the  obligations  contracted  by  the  former,  by  abandoning  the  vessel  and  the  freights 
received  or  receivable  on  account  of  the  voyage  to  which  those  acts  and  obUgations 
refer. 

A  ship's  husband  (or  managing  owner),  whether  a  stranger  or  co-owner,  shall  by 
the  abandonment  be  obhged  to  compensate  the  owner  or  co-owners  of  the  vessel 
to  the  full. 

880.  If  the  cargo  belongs  to  the  managing  owner,  he  shall  not  be  bound  to 
abandon  it ;  but  must  pay  the  creditors  the  corresponding  freight,  as  estimated  by 
experts. 

Nor  shall  he  be  bound  to  give  up  the  indemnity  which  he  obtains  from  the 
insurers  of  the  vessel. 

881.  A  managing  owner  who  has  conferred  on  the  master  a  special  power  to 
manage  the  cargo  belonging  to  him,  to  borrow  money  on  bottomry  bond  or  to  per- 
form other  like  acts,  cannot  by  abandonment  free  himself  from  the  obligations  con- 
tracted by  his  agent  within  the  hmits  of  the  agency. 
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882.  El  naviero,  propietario  o  coparticipe,  que  sea  al  mismo  tiempo  capitan 
de  la  nave,  no  podra  exonerarse  por  el  abandono  de  la  responsabilidad  de  sus  propios 
hechos  ni  de  las  obligaciones  que  hubiere  contraido. 

Pero  si  el  capitan  solo  fuere  coparticipe,  no  sera  responsable  con  todos  sus  bienes 
de  las  obligaciones  contraidas  por  causa  i  en  utilidad  de  la  nave  o  de  la  espedicion, 
sino  en  proporcion  del  interes  que  en  aquella  tenga. 

883.  En  los  casos  del  art.  850  bastara  el  voto  de  la  mayoria  para  hacer  aban- 
dono a  favor  de  los  acreedores ;  pero  si  la  mayoria  pref iriere  conservar  la  nave  i  pagar 
las  deudas,  la  minoria  no  estara  obligada  a  someterse  a  esta  resolucion,  i  podra  aban- 
donar  las  partes  que  le  correspondan. 

Esta  disposicion  sera  aplicable  al  caso  en  que  la  mayoria  hay  a  autorizado  al 
capitan  contra  el  voto  de  la  minoria  para  obligar  indefinidamente  a  todos  los  con- 
duenos  de  la  nave. 

884.  La  perdida  de  la  nave  no  estingue  la  facultad  de  abandonarla;  pero  en  tal 
caso  el  naviero  debera  entregar  a  los  acreedores  el  flete  que  hubiere  recibido. 

La  dejacion  de  la  nave  i  flete  a  favor  de  los  aseguradores  tampoco  estingue  esta 
facultad. 

885.  El  naviero  puede  abandonar  la  nave  despues  de  embargada  i  en  cualquier 
estado  de  la  causa,  con  tal  que  no  haya  renunciado  formalmente  la  facultad  que  le 
otorga  la  lei  i  que  haga  el  abandono  antes  que  haya  sido  judicialmente  vendida. 

886.  El  abandono  no  trasfiere  la  propiedad  de  la  nave;  i  en  consecuencia  el 
precio  que  restare  despues  de  pagados  los  acreedores  sera  entregado  al  naviero. 

887.  Por  el  abandono  hecho  a  favor  de  uno  de  los  acreedores  quedan  comple- 
tamente  estinguidas  las  ax3ciones  de  los  demas  contra  el  naviero. 

Pero  si  esas  acciones  trajeren  su  orijen  de  un  delito  o  cuasidelito  del  capitan,  el 
abandono  no  privara  a  los  acreedores  del  derecho  de  perseguirle  criminalmente. 

888.  El  abandono  se  hara  en  instrumento  ptibhco  i  sera  notificado  a  los  acreedores. 

§  2.°    Del  capitan. 

889.  El  capitan  es  el  jefe  superior  de  la  nave  mercante,  encargado  de  su  go- 
biemo  i  direccion  mediante  una  retribucion  convenida  con  el  naviero. 

La  tripulacion  i  pasajeros  le  deben  respeto  i  obediencia  en  cuanto  se  refiera  al 
servicio  de  la  nave  i  seguridad  de  las  personas  i  carga  que  conduzca. 

890.  El  capitan  es  delegado  de  la  autoridad  piiblica  para  la  conservacion  del 
orden  en  la  nave  i  salvacion  de  los  pasajeros,  jente  de  mar  i  carga. 

Es  al  mismo  tiempo  factor  del  naviero  i  representante  de  los  cargadores  en  todo 
lo  relative  al  interes  de  la  nave  i  su  carga  i  al  resultado  de  la  espedicion. 

891.  El  capitan  esta  obhgado  a  respetar  i  cumplir  las  leyes  i  reglamentos  fis- 
cales,  de  marina,  de  sanidad  i  policia  de  los  puertos  de  salida,  escala,  arribada  i  destino 
de  la  nave,  i  a  fondear  en  todos  eUos  en  el  lugar  mas  conveniente  a  la  seguridad  de 
esta  i  de  las  demas  existentes  en  el  mismo  puerto. 

892.  No  puede  ser  capitan  el  menor  de  edad  ni  el  mayor  que  no  juatifique  haber 
navegado  cinco  anos  en  un  buque  de  guerra  o  mercante,  rinda  un  examen  satisfactorio 
de  la  teoria  i  practica  de  la  navegacion,  i  obtenga  la  patente  de  tal. 

Un  reglamento  especial  determinara  las  materias  del  examen,  la  comision  ante 
quien  deba  rendirse,  i  los  documentos  con  que  se  haya  de  justificar  el  ejercicio  de  la 
navegacion  por  el  termino  senalado  en  el  inciso  precedente. 

893.  El  naviero  que  no  tenga  patente  de  capitan  no  puede  mandar  su  nave; 
pero  podra  tomar  a  su  cargo  la  administracion  economica  de  ella,  a  condicion  de  abs- 
tenerse  de  todo  acto  que  se  refiera  a  la  navegacion. 

894.  Contratado  para  un  viaje,  el  capitan  esta  obhgado  a  favor  del  naviero  i 
de  los  cargadores  a  emprenderlo  i  acabarlo  personalmente,  haciendose  a  la  vela  en  la 
primera  ocasion  favorable  que  se  le  presente  despues  de  aparejada,  pertrechada, 
aprovisionada,  cargada  i  despachada  la  nave,  salvo  que  el  tiempo  no  sea  favorable 
o  que  sobrevenga  peste,  guerra  u  otro  accidente  de  fuerza  mayor  que  se  lo  impida. 

895.  El  privilejio  que  el  art.  835  otorga  al  capitan  sobre  la  nave  para  el  pago 
de  sus  sueldos,  gratificaciones  i  desembolsos,  afecta  tambien  los  fletes  de  la  misma. 
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882.  A  managing  owner,  sole  owner  or  co-owner,  who  at  the  same  time  is 
master  of  the  vessel,  cannot  by  abandonment  be  exonerated  from  liability  for 
his  own  acts  nor  for  the  obligations  contracted  by  him. 

But  if  the  master  is  co-owner  only,  he  shall  not  be  liable  wth  all  his  property 
for  the  obhgations  contracted  on  behalf  of  and  for  the  benefit  of  the  vessel  or  of  the 
voyage,  except  in  proportion  to  his  interest  in  the  vessel. 

883.  In  the  events  of  article  850  the  vote  of  the  majority  shaU  be  sufficient 
for  causing  abandonment  in  favour  of  creditors;  but  if  the  majority  prefer  to  keep 
the  vessel  and  pay  the  debts,  the  minority  shall  not  be  bound  to  submit  to  this 
decision,  but  may  abandon  the  shares  which  belong  to  them. 

This  provision  shall  apply  to  the  case  of  the  majority  having  authorised  the 
master,  against  the  vote  of  the  minority,  to  bind  all  the  co-owners  of  the  vessel  in- 
definitely. 

884.  The  loss  of  the  vessel  does  not  extinguish  the  power  to  abandon  her ;  but 
in  that  case  the  managing  owner  must  pay  the  freight  received  to  the  creditors. 

Nor  does  abandonment  of  the  vessel  and  freight  in  favour  of  the  insurers  ex- 
tinguish this  power. 

885.  The  managing  owner  may  abandon  the  vessel  after  she  has  been  arrested 
and  at  any  stage  of  the  action,  provided  that  he  has  not  formally  renounced  the  power 
granted  to  him  by  law  and  that  he  effects  the  abandonment  before  she  has  been 
judicially  sold. 

886.  Abandonment  does  not  transfer  the  ownership  of  the  vessel;  and  conse- 
quently the  price  which  remains  after  the  creditors  are  paid  shall  be  delivered  to 
the  managing  owner. 

887.  The  rights  of  action  of  the  other  creditors  against  the  managing  owner  are 
completely  extinguished  by  abandonment  effected  in  favour  of  one  creditor. 

But  rf  those  rights  of  action  derive  their  origin  from  a  deUct  or  quasi-dehct  of 
the  master,  abandonment  shall  not  deprive  the  creditors  of  the  right  of  prosecuting 
him  criminally. 

888.  Abandonment  shall  be  effected  by  notarial  instrument,  and  shall  be  notified 
to  the  creditors. 

§  2.     The  master. 

889.  The  master  is  the  head  and  chief  of  a  merchant  vessel,  entrusted  with  her 
command  and  management  in  return  for  a  reward  agreed  with  the  managing  owner. 

The  crew  and  passengers  owe  him  respect  and  obedience  as  regards  the  service 
of  the  vessel  and  the  safety  of  the  persons  and  cargo  which  she  carries. 

890.  The  master  is  the  delegate  of  the  pubhc  authority  for  preserving  the  order 
of  the  vessel  and  saving  the  passengers,  seamen  and  cargo. 

At  the  same  time  he  is  agent  of  the  managing  owner  and  representative  of  the 
shippers  in  aU  that  relates  to  the  interest  of  the  vessel  and  her  cargo  and  the  results 
of  the  voyage. 

891.  The  master  is  bound  to  respect  and  comply  with  the  fiscal,  health  and 
pohce  laws  and  regulations  of  the  ports  of  saihng,  call,  compulsory  refuge  and  des- 
tination of  the  vessel,  and  in  all  of  them  to  anchor  in  the  place  which  is  most  suitable 
for  her  safety  and  that  of  the  other  vessels  in  the  same  port. 

892.  A  minor  cannot  be  master,  nor  can  a  man  of  full  age  unless  he  proves  that 
he  has  sailed  for  five  years  in  a  ship  of  war  or  merchant  ship,  has  passed  a  satisfactory 
examination  in  the  theory  and  practice  of  navigation,  and  obtained  a  licence  as  such. 

A  special  regulation  shall  fix  the  subject  matter  of  the  examination,  the  commit- 
tee before  whom  it  has  to  be  passed,  and  the  documents  whereby  the  practice  of 
navigation  for  the  term  set  out  in  the  preceding  paragraph  has  to  be  proved. 

893.  A  managing  owner  who  has  no  master's  licence  caimot  command  his 
vessel,  but  may  take  the  economic  management  thereof  under  his  charge,  on  con- 
dition that  he  abstains  from  all  acts  relating  to  the  navigation. 

894.  A  master  who  has  contracted  for  a  voyage  is  bound  in  favour  of  the  manag- 
ing owner  and  the  shippers  to  begin  and  end  it  in  person,  and  to  set  saU  on  the 
first  favourable  opportunity  which  presents  itself  after  the  vessel  is  fitted  out, 
supphed,  provisioned,  loaded  and  cleared,  unless  the  weather  is  unfavourable  or 
some  plague,  w^ar  or  other  accident  of  vis  major  occurs  to  prevent  it. 

895.  The  privilege  granted  to  the  master  over  the  vessel  by  article  83-5,  for  the 
payment  of  his  wages,  gratuities  and  disbursements,  affects  also  the  freights  thereof. 
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896.  El  capitan  puede  exijir  el  intrego  pago  de  sus  sueldos,  gratificaciones  i 
desembolsos  en  el  momento  en  que  su.s  cuentaa  haj'an  sido  aprobadas  por  el  naviero. 

Si  6stas  ofrecieren  reparos  que  retarden  su  ajuste  definitivo,  el  capitan  podra 
exijir  el  pago  prestando  fianza  a  satisfaccion  del  naviero  de  restituir  la  cantidad  que 
reciba,  si  resultare  alcanzado. 

897.  Sin  perjuicio  de  las  facultades  concedidas  i  de  las  obligaciones  i  prohibi- 
ciones  impuestas  al  capitan  en  los  demas  titulos  de  este  Libro,  el  tiene  por  razon  de 
su  oficio  las  que  espresan  los  articulos  siguientes. 

898.  Son  atribuciones  del  capitan:  1.°  Dictar  las  ordenes  necesarias  para  el 
gobierno  i  direccion  de  la  nave ;  —  2.  °  Imponer  a  bordo  las  penas  correccionales 
establecidas  por  la  lei  o  los  reglamentos  a  las  personas  que  perturben  el  orden  de  la 
nave,  cometan  faltas  de  disciplina  i  rehusen  u  omitan  prestar  el  servicio  que  les 
corresponda ;  —  3.  °  Arrestar  a  los  que  se  hicieren  culpables  de  algun  deUto,  levantar 
informacion  del  hecho  i  entregar  los  delincuentes  a  la  autoridad  competente;  — 
4.  °  Proponer  al  naviero  los  hombres  de  mar  que  deben  componer  la  tripulacion  i 
despedirlos  del  servicio  con  causa  o  sin  eUa.  —  En  este  ultimo  caso  la  indemniza- 
cion  debida  sera  del  esclusivo  cargo  del  capitan;  —  5.°  Tomar  las  disposiciones 
necesarias  para  mantener  la  nave  bien  carenada,  aparejada,  pertrechada  i  provista, 
toda  vez  que  las  circunstancias  no  le  permitan  soUcitar  la  autorizacion  e  instrucciones 
del  naviero  o  de  su  consignatario ;  —  6.°  Contratar  fletamentos  i  celebrar  ajustes 
con  la  tripulacion,  pero  solo  en  ausencia  del  naviero  o  de  su  consignatario;  — 
7.°  Disponer  por  si  durante  la  navegacion  las  reparaciones  que  urjentemente  recla- 
men  la  nave,  sus  aparejos  i  pertrechos  para  la  continuacion  i  conclusion  del  viaje; 
pero  si  el  naviero  se  encontrare  en  el  puerto  donde  hayan  de  hacerse  las  repara- 
ciones o  hubiere  en  el  persona  que  le  represente,  el  capitan  no  podra  proceder  sin 
previa  autorizacion  especial  del  uno  o  del  otro;  —  8.°  Tomar  dinero  a  la  gruesa, 
en  ausencia  del  naviero  o  de  su  consignatario,  sobre  el  casoo,  quilla  i  aparejos  de 
la  nave  para  costear  las  reparaciones  i  aprovisionamiento  que  sean  de  urjente  i 
absoluta  necesidad,  siempre  que,  encontrandose  agotados  los  fondos  del  naviero, 
no  pueda  obtenerlos  de  los  corresponsales  de  este  o  de  los  interesados  en  la  carga.  — 
Aun  en  este  caso  el  capitan  no  podra  contratar  un  prestamo  a  riesgo  maritimo  sin 
previa  informacion  de  la  necesidad  i  autorizacion  del  juzgado  de  comercio  del 
puerto  donde  se  encuentre  si  este  perteneciere  a  la  RepubUca,  del  consul  chileno 
si  el  puerto  fuere  estranjero,  o  en  su  defecto  de  la  autoridad  local  que  conozca  de 
las  causas  mercantiles ;  —  9.  °  Jirar  letras  de  cambio  contra  el  naviero,  hallandose 
en  las  circunstancias  previstas  en  el  inciso  primero  del  niimero  anterior  i  no  pudiendo 
obtener  un  prestamo  a  la  gruesa.  —  Firmandolas  como  mandatario  del  naviero,  el 
capitan  no  sera  personalmente  responsable  de  la  aceptacion  i  pago  de  las  letras. 
—  Se  entiende  haberlas  jirado  en  calidad  de  mandatario,  aimque  no  se  esprese, 
siempre  que  las  letras  contengan  la  clausula  valor  recibido  por  ciienta  de  la  nave 
u  otra  equivalente;  —  10.°  Vender  en  publica  subasta  con  previa  autorizacion 
judicial  la  parte  de  la  carga  que  baste  para  cubrir  las  necesidades  urjentes  de  la 
nave,  cuando  no  pueda  proporcionarse  fondos  por  ninguno  de  los  medios  indicados 
en  los  dos  numeros  precedentes.  —  En  este  caso  el  capitan  debera  responder  del 
precio  corriente  que  las  mercaderias  vendidas  tengan  en  el  puerto  de  su  destino 
o  del  precio  de  venta,  a  eleccion  del  propietario.  —  Si  el  cargador  fuere  uno  solo, 
o  si  siendo  varios  estuvieren  de  acuerdo,  podran  oponerse  a  la  venta  de  sus  merca- 
derias i  descargarlas,  pagando  el  flete  en  proporcion  del  camino  andado.  —  Si  en  el 
segundo  caso  los  fletadores  no  estuvieren  de  acuerdo,  el  que  quiera  descargar  sus 
mercaderias  debera  pagar  el  flete  integro;  —  11.°  Obligar  a  los  que  tengan  viveres 
por  su  cuenta  particular  a  que  los  vendan  para  el  consumo  comun.  —  El  capitan  no 
podra  usar  de  esta  facultad  sino  en  el  estremo  de  hallarse  consumidas  las  provisiones 
de  la  nave,  i  previo  el  dictamen  de  los  of  iciales  de  eUa.  —  El  pago  se  hara  al  contado ; 
i  si  el  dueno  lo  prefiriere,  se  verificara  en  el  puerto  de  la  primera  arribada  o  en  el 
de  la  descarga  al  precio  corriente  que  los  viveres  tengan  en  aquel  o  en  este;  — 
12.  °Hac6r  echazon  de  la  parte  de  la  carga,  aparejos  o  pertrechos  de  que  fuere 
necesario  deshacerse  para  salvar  la  nave  de  un  riesgo  conocido  i  efectivo.  —  La 
echazon  se  hara  en  la  forma  que  prescriben  los  art.  1101  i  1102  i  oyendo  previa- 
mente  el  parecer  de  los  of  iciales  a  presencia  de  los  cargadores  o  del  sobrecargo ;  — 
13.°  Obligar  al  piloto  a  que  varie  de  rumbo  cuando  lo  juzgue  indispensable, 
aunque  este  se  oponga  i  proteste  contra  la  determinacion  del  capitan ;  —  14.  °  Re- 
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896.  The  master  may  demand  payment  in  full  of  his  wages,  gratuities  and  dis- 
bursements at  the  moment  that  his  accounts  have  been  approved  by  the  managing 
owner. 

If  they  require  amendments  which  retard  their  final  agreement,  the  master 
may  demand  payment  on  giving  security,  to  the  satisfaction  of  the  managing  owner, 
to  restore  the  amount  which  he  receives,  if  it  proves  to  be  excessive. 

897.  Without  prejudice  to  the  powers  granted  and  the  obligations  and  prohibi- 
tions imposed  on  a  master  by  the  other  Titles  of  this  Book,  he  has  by  reason  of  his 
office  those  which  are  expressed  in  the  following  articles. 

898.  The  following  are  the  powers  of  the  master ;  1 .  To  give  the  orders  necessary 
for  the  government  and  direction  of  the  vessel;  —  2.  To  infhct  on  board  the  correc- 
tional punishments  enacted  by  the  law  and  regulations  on  persons  who  disturb 
the  order  of  the  vessel,  commit  faults  of  disciphne  and  refuse  or  omit  to  render  their 
respective  services;  —  3.  To  arrest  those  who  are  guilty  of  any  crime,  to  draw  up 
reports  of  the  fact  and  hand  over  the  delinquents  to  the  competent  authority ;  — 
4.  To  propose  to  the  managing  owner  the  seamen  who  are  to  form  the  crew,  and  to 
dismiss  them  from  service  with  or  without  cause.  In  the  latter  event  the  due  com- 
pensation shaU  be  borne  exclusively  by  the  master;  —  5.  To  take  the  measures 
which  are  necessary  for  keeping  the  vessel  well  caulked,  fitted  out,  suppUed  and 
provisioned,  whenever  the  circumstances  do  not  allow  him  to  apply  for  the  authori- 
sation and  instructions  of  the  managing  owner  or  his  consignee;  —  6.  To  contract 
affreightments  and  make  agreements  with  the  crew,  but  only  in  the  absence  of  the 
managing  owner  and  his  consignee;  —  7.  Himself  to  provide  for  the  repairs  which 
are  urgently  required  by  the  vessel  during  the  voyage  or  by  her  tackle  and  stores 
for  the  purpose  of  continuing  and  finishing  the  voyage;  but  if  the  managing  owner 
happens  to  be  in  the  port  where  the  repairs  have  to  be  effected  or  has  a  person  to 
represent  him  therein,  the  master  camiot  proceed  without  the  previous  special 
authorisation  of  one  or  the  other;  —  8.  In  the  absence  of  the  managing  owner  and 
his  consignee,  to  borrow  money  on  bottomry  bond  on  the  hull,  keel  and  tackle  of 
the  vessel  for  paying  for  the  repairs  and  provisioning  which  are  of  urgent  and  ab- 
solute necessity,  provided  that  the  funds  of  the  managing  owner  are  exhausted, 
and  he  cannot  obtain  them  from  the  latter's  correspondents  or  from  the  persons 
interested  in  the  cargo.  —  Even  in  the  latter  event,  a  master  may  not  contract  a  loan 
on  maritime  risk  without  a  previous  report  on  the  necessity  and  the  authorisation 
of  the  commercial  court  of  the  port  where  she  happens  to  be,  if  the  latter  belongs 
to  the  RepubUc,  of  the  Chilean  consul,  if  the  port  is  foreign,  or  in  default  thereof, 
of  the  local  authority  which  tries  mercantile  causes ;  —  9.  To  draw  bills  of  exchange 
on  the  managing  owner,  if  he  happens  to  be  in  the  circumstances  provided  for  by 
the  first  paragraph  of  the  preceding  number  and  cannot  obtain  a  loan  on  bottomry 
bond.  If  he  signs  them  as  agent  of  the  managing  owner,  the  master  shall  not  be 
personally  responsible  for  the  acceptance  and  payment  of  the  bills .  He  is  understood  to 
have  drawni  them  as  agent,  although  not  so  expressed,  whenever  the  bills  contain 
the  terms  value  received  on  account  of  the  vessel  or  another  equivalent;  —  10.  To  sell 
by  public  auction  with  previous  judicial  authorisation  a  sufficient  part  of  the  cargo 
to  meet  the  urgent  necessities  of  the  vessel,  when  he  cannot  obtain  funds  by  any  of 
the  means  indicated  in  the  two  preceding  numbers.  In  this  case  the  master  shall 
be  hable  for  the  current  price  of  the  sold  goods  in  the  port  of  their  destination  or 
for  the  price  of  the  sale,  at  the  election  of  the  owner.  If  there  is  but  one  shipper, 
or  if  there  are  several  and  they  are  of  one  mind,  they  may  object  to  the  sale  of  their 
goods  and  unload  them  on  paying  the  freight  in  proportion  to  the  distance  traversed. 
If,  in  the  second  event,  the  freighters  are  not  of  one  mind,  a  freighter  who  wishes 
to  unload  his  goods  must  pay  the  entire  freight;  —  11.  To  oblige  those  who  have 
their  private  provisions  to  sell  them  for  general  consumption.  The  master  cannot 
avail  himself  of  this  power  except  in  the  case  of  the  provisions  of  the  vessel  being 
consumed,  and  on  the  previous  resolution  of  the  officers  thereof.  Cash  payment 
shall  be  made,  and,  if  the  owner  prefers  it,  shaD  be  effected  in  the  first  port  of  arrival 
or  in  that  of  unloading  at  the  current  price  of  the  provisions  in  either  port ;  -—  12.  To 
jettison  part  of  the  cargo,  tackle  or  stores,  with  which  it  is  necessary  to  part  in  order 
to  save  the  vessel  from  a  known  and  actual  risk.  Jettison  shall  be  effected  as  pres- 
cribed by  articles  1101  and  1102  on  previously  hearing  the  opinion  of  the  officers 
in  the  presence  of  the  shippers  or  the  supercargo;  —  13.  To  obhge  the  navigating 
officer  to  vary  the  course   when  he  judges  it  indispensable,  although  the  latter 
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cibir  i  autorizar  en  alta  mar  los  testamentos  de  las  personas  que  conduce  la  nave, 
pertenezcan  o  no  a  la  tripulacion,  observando  las  disposiciones  contenidas  en  los 
art.  1048,  1049  i  1050  del  Codigo  Civil;  —  15.°  Levantar  actas  de  nacimiento  i 
muerte  en  alta  mar  e  inscribirlas  a  continuacion  del  rol  de  la  tripulacion. 

899.  El  capitan,  antes  de  emprender  el  viaje,  esta  obligado:  1 .  °  A  proveerse 
del  certificado  de  matricula  de  la  nave,  patente  de  navegacion,  rol  del  equipaje, 
boleta  de  sanidad,  polizas  de  fletamento,  conocimientos  de  la  carga,  un  ejemplar 
de  este  Codigo  i  demas  documentos  que  exijan  las  leyes  o  reglamentos;  —  2.°  A 
abrir  tres  libros  encuadernados  i  foliados,  rubricados  por  el  juzgado  de  comercio, 
titulados,  el  primero  diario  de  navegacion,  el  segundo  lihro  de  cucnta  i  razon,  i  el 
tercero  lihro  de  cargamentos ;  —  3.°  A  ejecutar  por  si  mismo,  antes  de  darse  a  la 
vela,  un  prolijo  reconocimiento  del  estado  de  la  nave,  asociado  con  los  oficiales  de 
ella,  un  carpintero  de  ribera  i  un  maestro  calafate,  elejidos  estos  por  el  gobernador 
maritimo.  —  El  acta  de  reconocimiento  sera  consignada  en  el  diario  de  navegacion 
i  firmada  por  las  personas  indicadas;  i  apareciendo  que  la  nave  no  esta  en  aptitud 
de  hacerse  a  la  mar,  se  suspendera  el  viaje  hasta  que  se  hayan  reaUzado  las  repara- 
ciones  necesarias.  —  Los  cargsidores  podran  impugnar  el  acta  de  visita  i  rendir  contra 
su  contenido  las  pruebas  que  permite  este  Codigo ;  —  4.  °  A  poner  la  nave  franca 
de  quilla  i  costados  i  apta  para  recibir  la  carga  en  el  termino  pactado  con  el 
fletador;  —  5.°  A  mantenerse  a  bordo  con  toda  la  tripulacion  mientras  la  nave 
reciba  la  carga,  i  a  velar  por  el  buen  arrumaje  de  esta;  —  6.°  A  cuidar  que  no  se 
cargue  en  la  nave  mas  de  lo  que  corresponda  a  su  arqueo,  i  a  poner  en  tierra  a  dispo- 
sicion  del  dueiio,  siendo  conocido,  o  en  caso  contrario  a  la  del  juzgado  de  comercio, 
las  mercaderias  que  clandestinamente  se  hubieren  introducido  de  mas.  —  7.°  A  dar 
recibos  parciales  de  las  mercaderias  que  sucesivamente  se  embarquen  i  a  cambiarlos 
oportunamente  por  los  conocimientos  que  firme.  —  8.  °  A  no  admitir  a  bordo  mer- 
caderias visiblemente  averiadas,  mermadas  o  mal  acondicionadas  sin  mencionar  en 
los  recibos  parciales  i  conocimientos  el  vicio  que  en  eUas  notare.  —  Omitida  esta 
mencion,  se  presume  que  el  capitan  ha  cargado  las  mercaderias  sanas,  integras  i  en 
buen  acondicionamiento.  —  9.°  A  entregar  o  remitir  al  navjero  un  estado  exacto 
i  completo  de  las  mercaderias  cargadas  i  a  comunicarle  los  nombres  i  domicilios  de 
los  cargadores  i  los  fletes  estipulados.  —  10.°  A  inventariar  antes  de  salir  del 
puerto  las  provisiones,  anclas,  velas,  aparejos,  jarcias  i  demas  pertrechos  de  la  nave, 
con  espresion  del  estado  en  que  se  encuentren.  —  El  inventario  sera  levantado  con 
asistencia  del  piloto  i  contramaestre  i  firmado  por  estos  i  el  capitan.  —  Podra  omi- 
tirse  el  inventario,  si  se  hubiere  formado  al  tiempo  de  recibirse  el  capitan  del 
mando  de  la  nave.  Las  perdidas  o  deterioros  que  ocurrieren  durante  la  navegacion 
en  los  objetos  inventariados,  seran  anotados  en  el  libro  de  cuenta  i  razon,  firmando 
el  asiento  los  oficiales  referidos. 

900.  El  rol  de  la  tripulacion  debera  espresar:  1.°  El  nombre  de  la  nave  i  los 
nombres  i  apellidos  del  capitan,  oficiales  i  hombres  de  mar  con  indicacion  de  su 
orijen,  edad,  estado,  domicilio,  empleo  a  bordo  i  salarios  estipulados ;  —  2.  °  El  puerto 
de  salida  i  el  del  destino  do  la  nave;  —  3.°  El  nombre  i  apellido  de  los  pasajercs 
i  el  del  lugar  a  que  se  dirijen. 

El  rol  debera  ser  firmado  por  el  capitan,  los  oficiales  i  los  hombres  de  la  tripu- 
lacion que  supieren  hacerlo,  i  sera  visado  por  el  gobernador  maritimo,  en  cuyo  podcr 
se  dcjara  una  copia  fehaciente. 

901.  En  el  diario  de  navegacion  el  capitan  anotara  diariamente  el  estado  del 
tiempo  i  de  los  vientos,  el  progreso  o  retardacion  diaria  de  la  nave,  el  grado  dc  lonji- 
tud  i  latitud  en  que  dsta  se  encuentre  dia  por  dia,  los  danos  o  perdidas  que  sufra,  la 
derrota  seguida,  los  motives  de  las  desviaciones  voluntarias  o  forzadas,  el  encuentro 
con  otras  embarcaciones,  i  todas  las  resoluciones  relativas  a  la  nave  i  cargamento 
que  requieran  el  dictamen  de  los  oficiales. 

En  el  libro  de  cuenta  i  razon  asentara  el  capitan  todo  cuanto  perciba  por  cuenta 
de  la  nave,  los  gastos  que  haga  en  reparaciones,  aprestos,  vituallas,  salarios  o  en  cual- 
quier  otro  objeto,  los  ajustes  de  la  tripulacion,  las  cantidades  que  reciba  por  sueldos 
cada  uno  de  los  hombres  de  mar,  i  las  asignaciones  que  dejare  a  su  familia. 

En  el  libro  de  cargamentos  Uevara  el  capitan  la  entrada  i  salida  de  las  merca- 
derias cargadas  en  la  nave,  con  espresion  de  los  numeros  i  marcas  de  los  bultos, 
nombre  de  los  cargadores  i  consignatarios,  puertos  de  carga  i  descarga  i  fletes  esti- 
pulados. 
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objects  and  protests  against  the  decision  of  the  master;  —  14.  To  receive  and  au- 
thenticate on  the  high  sea  the  wills  of  persons  carried  bj'  the  vessel,  whether  they 
belong  to  the  crew  or  not,  observing  the  provisions  contained  in  articles  1048,  1049 
and  1050  of  the  Civil  Code;  —  15.  To  enter  minutes  of  births  and  deaths  on  the  high 
seas  and  inscribe  them  in  continuation  of  the  muster-roll  of  the  crew. 

899.  Before  commencing  the  voyage  the  master  is  bound :  1.  To  provide  himself 
with  the  certificate  of  the  ship's  register,  hcence  to  navigate,  the  muster-roll  of  the 
crow,  bill  of  health,  charter-parties,  bills  of  lading  of  the  cargo,  a  copy  of  this  Code 
and  the  other  documents  required  by  the  law  or  regulations;  —  2.  To  open  three 
bound  and  jjaged  books,  rubricated  by  the  commercial  court,  and  entitled,  the  first 
the  log,  the  second  the  book  of  accounts  and  entry  and  the  third  the  cargo-book ;  —  3.  Before 
setting  sail  to  make  in  person  a  prolonged  survey  of  the  condition  of  the  vessel, 
in  association  with  the  officers  thereof,  a  ship-wright  and  a  master  caulker,  the  two 
latter  chosen  by  the  Marine  Governor.  The  record  of  survey  shall  be  set  out  in  the 
log  and  signed  by  the  persons  aforesaid;  and  if  it  appears  that  the  vessel  is  not  in 
fit  condition  to  put  to  sea,  the  voyage  shall  be  suspended  until  the  necessary  repairs 
have  been  effected.  The  shippers  may  impugn  the  record  of  the  inspection  and 
produce  the  evidence  permitted  by  this  Code  against  the  contents  thereof;  —  4.  To 
free  the  keel  and  hull  of  the  vessel  and  make  her  fit  to  receive  the  cargo  as  agreed 
with  tlie  freighter;  —  5.  To  remain  on  board  with  all  the  crew  while  the  vessel 
is  receiving  the  cargo,  and  watch  over  the  good  stowage  of  the  latter;  —  6.  To  take 
care  that  no  more  is  loaded  in  the  vessel  than  corresponds  to  her  measiu-ement,  and 
to  land  goods  which  have  been  clandestinely  shipped  in  excess,  at  the  disposal  of  the 
owner,  if  known,  and  in  the  contrary  event  at  the  disposal  of  the  commercial  court ;  — 
7.  To  give  partial  receipts  for  goods  which  are  being  successively  shipped,  and  to 
change  them  in  due  time  for  bills  of  lading  signed  by  him ;  —  8.  Not  to  admit  on 
board  goods  which  are  visibly  damaged,  wasted  or  in  bad  condition  without  mention- 
ing the  defect  which  he  notes  therein  in  the  partial  receipts  and  bills  of  lading. 
If  this  mention  is  omitted,  it  is  presumed  that  the  master  has  sliipped  the  goods 
soimd,  whole  and  in  good  condition;  —  9.  To  dehver  or  send  to  the  managing  owner 
a  correct  and  complete  statement  of  the  goods  shipped  and  to  communicate  to  him 
the  names  and  addresses  of  the  sliippers  and  the  agreed  freights;  —  10.  Before 
leaving  the  port,  to  make  an  inventory  of  the  provisions,  anchors,  sails,  tackle, 
rigging  and  other  stores  of  the  vessel,  and  to  express  the  condition  in  which  they  are 
found.  The  inventory  shall  be  drawn  up  in  the  presence  of  the  navigating  officer 
and  chief  officer  and  signed  by  them  and  by  the  master.  The  inventory  may  be 
omitted,  if  it  has  been  drawn  up  at  the  time  of  the  master  receiving  the  command 
of  the  vessel.  The  losses  and  deteriorations  which  happen  during  the  navigation 
to  the  subject-matter  of  the  inventory,  shall  be  entered  in  the  book  of  accounts 
and  entry,  and  the  aforesaid  officers  shall  sign  the  entry. 

900.  The  muster-roll  of  the  crew  must  state :  1.  The  name  of  the  vessel  and  the 
names  and  surnames  of  the  master,  officers  and  seamen,  indicating  their  place  of 
origin,  age,  status,  domicil,  employment  on  board  and  their  agreed  pay ;  —  2.  The  port 
of  sailing  and  that  of  the  destination  of  the  vessel;  —  3.  The  names  and  surnames  of 
the  passengers  and  that  of  the  place  to  wMch  they  are  bound. 

The  roll  must  be  signed  by  the  master,  officers  and  members  of  the  crew  who 
know  how  to  do  so,  and  shall  be  countersigned  by  the  Marine  Governor,  in  whose 
control  an  authenticated  copy  shall  be  left. 

901.  The  master  shall  daily  note  in  the  log  the  state  of  the  weather  and  winds, 
the  daily  progress  or  set-back  of  the  vessel,  the  degree  of  longitude  and  latitude 
in  which  she  is  day  by  day,  the  damage  or  losses  which  she  suffers,  the  course  followed, 
the  reasons  for  voluntary  or  compulsory  deviations,  the  meetings  with  other  vessels, 
and  all  decisions  relating  to  the  vessel  and  cargo  which  require  the  resolution  of  the 
officers. 

In  the  book  of  accounts  and  entry  the  master  shall  enter  everjiihing  which  he 
receives  on  account  of  the  vessel,  the  expenses  which  he  incurs  in  repairs,  supplies, 
victuals,  wages  and  for  aU  other  objects,  the  agreements  with  the  crew,  the  sums 
which  each  seaman  receives  as  wages,  and  the  sums  allotted  to  his  family. 

In  the  cargo-book  the  master  shall  enter  the  entry  and  discharge  of  the  goods 
shipped  in  the  vessel,  stating  the  numbers  and  marks  of  the  packages,  the  names  of 
the  shippers  and  consignees,  ports  of  loading  and  unloading,  and  the  agreed  freights. 
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902.  Despachada  la  nave,  el  capitan  no  podra  ser  detenido  por  deuda  civil, 
a  no  ser  que  proceda  de  efectos  suministrados  para  el  viaje. 

Aun  en  este  caso  el  capitan  podra  evitar  la  detencion,  prestando  fianza. 

903.  La  exencion  otorgada  a  la  persona  del  capitan  se  estiende  a  su  equipaje  de 
camino,  mas  no  a  sus  sueldop,  gratificaciones,  mercaderias  cargadas  por  su  cuenta  i 
demas  objetos  de  su  propiedad  que  tuviere  a  bordo. 

Los  acreedores  podran  hacer  embargar  las  mercaderias  del  capitan,  pagando  el 
falso  flete  por  cuenta  de  este,  siempre  que  la  descarga  no  produzca  un  retardo  grave 
que  perjudique  los  intereses  de  la  nave  i  de  los  cargadores. 

904.  Lo  dispuesto  en  el  art.  902  no  es  aplicable  a  los  capitanes  de  buques  es- 
tranjeros;  pero  estos  podran  solicitar  el  alzamiento  de  la  detencion,  afianzando  la 
deuda  a  satisfaccion  del  acreedor. 

OO.").!)  Es  obligacion  del  capitan  durante  el  viaje:  l.°  Mantener  el  orden  en 
la  nave,  cuidar  de  la  salud  de  la  tripulacion  i  de  la  conservacion  de  la  carga  i 
dirijir  las  maniobras.  —  2.°  Permanecer  a  bordo  de  la  nave,  desde  el  momento  en 
que  principie  el  viaje  hasta  que  eche  el  ancla  en  puerto  seguro.  —  3.°  Llevar  los 
libros  mencionados  en  el  art.  901,  i  firmar  diariamente  con  su  segundo  las  anotaciones 
que  haga  en  el  diario  de  navegacion.  —  4.°  Defender  la  nave  por  todos  los  medios 
que  sujiera  la  prudencia,  o  salvarla  por  la  huida  si  fuere  atacada  por  enemigos  o 
piratas.  —  5.°  Reclamar  contra  el  apresamiento,  embargo  o  detencion  de  la  nave  i 
su  cargamento,  comunicar  al  naviero  i  cargadores  estas  ocurrencias  por  todos  los 
medios  posibles,  i  adoptar  mientras  no  reciba  instrucciones,  todas  las  providencias 
necesarias  para  la  conservacion  de  la  nave  i  de  las  mercaderias  cargadas.  — 
6.°  Ajustar  el  rescate  de  la  nave  apresada,  asentar  en  el  libro  respective  las  can- 
tidades  de  dinero  o  las  mercaderias  que  entregare  en  cumplimiento  del  ajusto, 
formaUzar  la  correspondiente  protesta  en  el  puerto  de  su  primera  escala  o  arribada 
dentro  de  veinticuatro  horas  contadas  desde  que  sea  admitida  a  libre  platica,  i  justi- 
ficar  en  el  de  su  destino  los  hechos  referidos  en  la  protesta.  —  7.°  Presentarse  al 
gobernador  maritimo  dentro  del  termino  designado  en  el  numero  anterior,  siempre 
que  arribe  a  un  puerto  de  la  Repiiblica,  darle  cuenta  de  las  causas  de  la  arribada, 
i  recojer  un  certificado  de  haber  cumplido  estas  prescripciones  i  de  la  epoca  de  su 
arribo  i  saUda  del  puerto.  —  Si  el  puerto  de  arribada  fuere  estranjero,  practicara 
las  diUjencias  enunciadas  ante  las  autoridades  indicadas  en  el  inciso  segundo  del 
numero  17.  —  8.°  Estraer  el  dinero,  libros  i  la  parte  mas  preciosa  del  cargamento, 
siempre  que,  con^tituido  en  la  imposibilidad  de  salvar  la  nave,  resuelva  abandoiiarla. 
9.°  Presentarse  a  la  autoridad  mas  inmediata  al  lugar  en  que  naufrague  o  encaUe 
a  nave,  hacer  ante  eUa  una  relacion  jurada  del  suceso,  comprobarla  con  las  declara- 
ciones  de  la  tripulacion  i  pasajeros,  i  solicitar  la  entrega  de  las  actuaciones  orijinales 
en  resguardo  de  sus  derechos.  —  Los  interesados  en  la  nave  o  cargamento  podran 
rendir  prueba  contra  las  declaraciones  del  capitan,  tripulacion  o  pasajeros,  aun  en 
el  caso  de  haUarse  contestes.  —  10.°  Solicitar  la  venta  de  la  nave  en  el  caso  previsto 
en  el  art.  845.  —  11.°  Servirse  de  pilotos  lemanes  en  todos  los  lugares  donde  la 
lei,  la  costumbre  o  la  prudencia  lo  esijan.  —  12.°  Mantener  a  bordo,  liallandose 
la  nave  anclada  en  un  puerto  cualquiera,  el  suficiente  numero  de  marineros  para 
ejecutar  todas  las  maniobras  necesarias.  —  13.°  Formar  inventario  de  los  papeles  i 
bienes  del  pasajero  u  hombre  de  mar  que  muera  en  la  nave,  i  ponerlos  en  buena 
custodia.  —  El  inventario  sera  levantado  con  asistencia  de  dos  pasajeros  o  en  su 
defecto  de  dos  individuos  de  la  tripulacion,  que  deberan  firmarlo  como  testigos. 
—  14.°  Dar  noticia  al  naviero  en  todas  las  oportunidades  que  se  le  presenten  del 
estado  de  la  nave  i  carga.  —  15.°  Arribar  a  puerto  neutral,  cuando  despues  de  su 
salida  sobrevenga  guerra  entre  la  Repiiblica  i  la  nacion  a  que  pertenezca  el  puerto 
de  su  destino,  i  permanecer  en  aquel  hasta  el  restablecimiento  de  la  paz  o  la  re- 
cepcion  de  ordenes  del  naviero  i  cargadores.  —  Caso  de  hallarse  bloqueado  el  puerto 
a  que  se  dirija  la  nave,  el  capitan  arribara  al  mas  inmediato  que  se  encuentre  libre, 
i  esperara  alii  el  alzamiento  del  bloqueo  o  las  ordenes  del  naviero  i  cargadores.  — ■ 
16.  °Consultar  con  los  oficiales  de  la  nave,  fuera  de  los  casos  especialmente  previstos 
en  este  Codigo,  siempre  que  fuere  necesario  tomar  durante  el  viaje  una  resolucion 
importante,  como  hacerse  a  la  vela,  abandonar  las  anclas  de  la  nave,  picar  cables 

1)  Jurispr.:  Es  ineficaz  la  protesta  de  abordaje  efectuada  ante  otras  autoridades  que 
as  que  designa  este  articulo.     C.  de  Concepcion.    G.  de  los  T.    A.  1878,  S.  1861,  p.  757. 
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902.  When  a  vessel  has  been  cleared,  the  master  cannot  be  detained  for  a  civil 
debt  unless  it  arises  from  effects  supplied  for  the  voyage. 

Even  in  this  event  a  master  may  avoid  detention  by  giving  security. 

903.  The  exemption  granted  to  the  person  of  the  master  extends  to  his  travelling 
baggage,  but  not  to  his  pay,  gratuities,  goods  shipped  on  his  account  and  other  things 
owned  by  him  which  he  has  on  board. 

The  creditors  may  cause  the  goods  of  the  master  to  be  arrested  on  paying  the 
supposititious  freight  on  his  account,  provided  that  the  unloading  does  not  produce 
a  serious  delay  so  as  to  damage  the  interests  of  the  vessel  and  the  shippers. 

904.  The  provisions  of  article  902  do  not  apply  to  masters  of  foreign  vessels; 
but  they  may  apply  for  the  discharge  of  the  detention  on  securing  the  debt  to  the 
satisfaction  of  the  creditor. 

905.^)  The  master  is  bound  during  the  voyage :  1.  To  maintain  order  on  the  vessel, 
take  care  of  the  health  of  the  crew,  and  of  the  preservation  of  the  cargo,  and  to 
direct  the  working  (of  the  vessel) ;  —  2.  To  remain  on  board  the  vessel  from  the  time 
that  she  begins  the  voyage  until  she  drops  anchor  in  a  safe  port;  —  3.  To  keep  the 
books  mentioned  in  article  901,  and  together  with  his  second  in  command  to  sign 
the  entries  made  by  him  in  the  log;  —  4.  To  defend  the  vessel  by  all  the  means 
which  prudence  suggests,  or  to  save  her  by  fUght  if  she  is  attacked  by  enemies  or 
pirates ;  —  5.  To  appeal  against  seizure,  arrest  or  detention  of  the  vessel  and  her  cargo, 
to  communicate  these  occurrences  to  the  managing  owner  and  shippers  by  all 
possible  means,  and  until  he  receives  instructions,  adopt  aU  the  measures  which  are 
necessary  for  the  preservation  of  the  vessel  and  the  goods  shipped;  - —  6.  To  arrange 
the  ransom  of  the  captured  vessel,  enter  in  the  proper  book  the  amounts  of  money 
or  merchandise  which  he  delivers  in  performance  of  the  agreement,  draw  up  the 
corresponding  protest  in  the  port  of  her  first  call  or  arrival  within  twenty-four  hours 
reckoned  from  her  being  admitted  to  free  pratique,  and  in  the  port  of  her  destination 
to  prove  the  facts  referred  to  in  the  protest;  —  7.  To  present  himself  to  the  Marine 
Governor  within  the  time  defined  in  the  preceding  number,  provided  that  he  arrives 
at  a  port  of  the  Repubhc,  to  report  to  him  the  causes  of  the  arrival  and  take 
a  certificate  of  having  performed  these  provisions  and  of  the  time  of  his  arrival  and 
departure  from  the  port.  If  the  port  of  arrival  is  foreign,  he  shall  take  the  aforesaid 
measures  before  the  authorities  indicated  in  the  second  paragraph  of  number  17;  — 

8.  To  take  out  the  money,  books  and  the  most  valuable  part  of  the  cargo,  whenever 
he  resolves  to  abandon  the  vessel,  through  finding  it  impossible  to  salve  her;  — 

9.  To  present  himself  to  the  authority  nearest  the  place  in  which  the  vessel  is  wrecked 
or  aground,  and  before  the  same  to  make  a  sworn  report  of  the  event,  to  prove  it 
by  the  declarations  of  the  crew  and  passengers,  and  to  apply  for  dehvery  of  the 
original  records  in  safeguard  of  liis  rights.  The  persons  interested  in  the  vessel  or 
cargo  may  produce  evidence  in  opposition  to  the  declarations  of  the  master,  crew 
and  passengers,  even  in  the  event  of  there  being  confirmatory  evidence;  —  10.  To 
apply  for  the  sale  of  the  vessel  in  the  event  provided  for  by  article  845;  —  11.  To 
avail  himself  of  the  services  of  coast  pilots  in  all  places  where  the  law,  custom  or 
prudence  requires  it;  —  12.  When  the  vessel  is  anchored  in  any  port  whatsoever, 
to  keep  a  sufficient  number  of  seamen  on  board  to  carry  out  all  necessary  manoeuvres ; 
—  13.  To  draw  up  an  inventory  of  the  papers  and  property  of  a  passenger  or  seaman 
dying  on  the  vessel,  and  to  place  them  in  good  custodj'.  The  inventory  shall  be  drawn 
up  in  the  presence  of  two  passengers  or  in  their  default  of  two  members  of  the  crew, 
who  must  sign  it  as  witnesses;  —  14.  On  all  available  opportunities  to  give  notice 
to  the  managing  owner  of  the  condition  of  the  vessel  and  cargo;  —  15.  To  put  in 
at  a  neutral  port,  when  after  his  departure  war  breaks  out  between  the  Republic 
and  the  nation  to  wliich  the  port  of  his  destination  belongs,  and  to  remain  therein 
until  the  re-estabhshment  of  peace  or  receipt  of  orders  from  the  managing  owner 
and  shippers.  In  the  event  of  the  port  to  which  the  vessel  is  bound  being  blockaded, 
the  master  shall  put  in  at  the  nearest  port  which  happens  to  be  free,  and  shall  await 
there  the  raising  of  the  blockade  or  orders  from  the  managing  owner  and  shippers ;  — 
16.  Apart  from  the  events  specially  provided  for  by  this  Code,  to  consult  the  officers 
of  the  vessel,  whenever  it  is  necessary  to  take  an  important  decision  during  the  voyage, 


1)  Jurisprudence:  A  protest  founded  on  collision  made  before  other  authorities  than  those 
defined  by  this  article,  is  inoperative.  Coiu-t  of  Appeal  of  Coneepcion.  G.  de  los  T.  Year  1878, 
Judgment  1861,  p.  757. 
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o  mastiles,  ajustar  el  rescate  de  la  nave  o  el  de  su  cargamento,  embicar  o  ejecutar 
otras  operaciones  de  igual  gravedad  i  trascendencia.  —  17.°  Protestar  en  el  puerto 
de  arribada  o  escala,  dentro  del  termino  senalado  en  el  numero  6.°  de  este  articulo, 
las  perdidas  o  averias  de  la  nave  o  del  cargamento,  causadas  por  deliberacion  propia 
o  de  la  junta  de  oficiales,  por  fuerza  mayor  o  accidentes  de  mar,  hacer  visar  el  diario 
de  navegacion  por  la  autoridad  que  corresponda,  segun  lo  dispuesto  en  el  inciso 
siguiente,  i  justificar  en  el  puerto  de  su  destino  el  hecho  que  las  haj'a  producido.  — 
La  justificacion  se  hara  ante  el  juzgado  de  comercio,  si  el  puerto  de  escala  o  arribada 
perteneciere  a  la  Republica.  Si  fuere  estranjero,  sera  rendida  ante  el  consul  chileno; 
i  no  habiendolo,  sera  dada  ante  la  autoridad  local  que  conozca  de  las  causas  mer- 
cantiles,  i  en  su  defecto  ante  la  justicia  ordinaria. 

900.  Concluido  el  viaje,  el  capitan  esta  obligado:  1.°  A  dar  al  naviero  pronto 
aviso  de  su  arribo,  caso  de  no  hallarse  en  el  puerto.  —  2.°  A  protestar  dentro  del 
termino  senalado  en  el  numero  6.°  del  articulo  anterior  i  justificar  las  perdidas  i 
averias  conocidas  o  presuntas  de  la  nave  o  su  carga,  ratificar  dentro  del  mismo 
termino  las  protestas  que  hubiere  hecho  en  el  curso  de  la  navegacion,  i  hacer  visar 
el  diario,  si  antes  no  hubiere  sido  visado.  —  3.°  A  entregar  la  carga  con  sus  aumentos 
a  los  consignatarios  que  designen  los  conocimientos.  Al  tiempo  de  la  entrega,  las 
mercaderias  seran  contadas,  pesadas  o  medidas,  siempre  que  el  capitan  se  hubiere 
constituido  responsable  de  su  numero,  peso  o  medida.  —  4.°  A  recojer  al  tiempo 
de  entregar  la  carga  los  conocimientos  que  hubiere  firmado,  sacar  recibo  de  la 
entrega  en  uno  de  ellos,  i  devolver  el  conocimiento  que  tuviere  del  cargador.  — 
5.°  A  poner  la  carga  a  disposicion  del  juzgado  de  comercio  para  que  ordene  su 
deposito,  cuando  los  consignatarios  no  solieiten  su  entrega  en  un  termino  razonable, 
se  nieguen  a  recibirla  o  se  ignore  la  persona  a  quien  deba  entregarse.  —  6.  °  A  llevar 
una  razon  individual  de  las  mercaderias  que  entregue  parcialmente,  i  copiarla  en  el 
libro  de  cargamentos.  —  7.°  A  dar  cuenta  al  gobernador  maritimo  de  los  hombres 
que  falten  en  la  tripulacion  por  desercion,  muerte  o  cualquiera  otra  causa,  i  hacerle 
entrega  del  inventario  i  bienes  de  los  que  hubieren  fallecido  en  la  nave  para  que 
los  ponga  a  disposicion  de  sus  herederos.  —  8.°  A  poner  en  mano  de  la  autoridad 
indicada  copias  autorizadas  de  las  actas  de  nacimiento  o  muerte  para  que  las  pase 
al  funcionario  encargado  del  rejistro  respectivo.  —  En  los  puertos  de  arribada  o 
escala  entregara  las  copias  indicadas  al  consul  chileno,  a  fin  de  que  este  las  remita 
al  Ministerio  de  Marina  para  los  efectos  espresados  en  el  inciso  precedente.  — 
9.°  A  dirijir  el  desarme  de  la  nave.  —  10.°  A  rendir  cuenta  al  naviero  de  la  ad- 
ministracion  de  la  nave  i  cargamento,  i  entregarle  bajo  recibo  todos  los  papeles, 
hbros  i  dinero  que  le  pertenezcan. 

907.  Se  prohibe  al  capitan:  1.°  Faltar  sin  justa  causa  a  su  contrata  con  el 
naviero;  i  si  lo  hiciere,  a  mas  de  responder  de  los  dafios  i  perjuicios,  quedara  in- 
habiUtado  por  cuatro  ailos  para  ejercer  el  oficio  de  tal.  —  2.°  Proponer  al  naviero 
i  ajustar  jente  de  mar  a  sabiendas  de  hallarse  contratada  con  otra  nave,  so  pena  de 
nuhdad  del  ajuste  i  una  multa  de  cien  pesos.  —  3.°  Sustituir  con  otra  nave  la 
designada  en  el  contrato,  salvos  los  casos  previstos  por  la  lei  i  el  de  consenti- 
miento  del  cargador.  —  4.  °  Recibir  en  la  nave  efectos  de  ilicito  comercio.  —  5.  °  Con- 
tratar  mas  carga  que  la  correspondiente  a  la  cabida  de  la  nave.  —  6.°  Diferir  el 
viaje  por  inhabilitacion  de  alguno  de  los  oficiales  u  hombres  de  mar  causada  por 
enfermedad  o  por  cualquier  otro  suceso  involuntario.  —  En  este  caso  sera  de  su 
obligacion  reemplazar  inmediatamente  el  individuo  inhabilitado.  —  7.°  Colocar 
sobre  cubierta  parte  alguna  de  la  carga,  a  no  ser  que  unanimemente  lo  consientan 
por  escrito  el  naviero,  los  oficiales  i  cargadores.  —  Esta  prohibicion  no  se  estiende 
a  los  buques  del  cabotaje  menor.  —  8.°  Recibir  otra  carga  que  la  perteneciente 
al  que  hubiere  fletado  la  nave  por  entero,  salvo  que  este  lo  consienta  por  escrito. 
—  9.  °  Cargar  mercaderias  por  su  cuenta  particular  sin  permiso  escrito  del  naviero 
o  del  que  hubiere  fletado  integramente  la  nave,  i  permitir  que  lo  haga  individuo 
alguno  de  la  tripulacion  o  un  pasajero.  —  10.°  Celebrar  con  los  cargadores  pactos 
piiblicos  o  privados  que  cedan  en  su  beneficio  particular.  —  11.°  Hacer  negocio 
por  su  esclusiva  cuenta,  cuando  navegare  a  ganancia  comun  sobre  el  cargamento, 
so  pena  de  que  las  utilidades  se  aplicaran  a  los  demas  interesados  i  las  perdidas 
cederan  en  su  perjuicio.    —   Esta  prohibicion  se  estiende  al  caso  de  emprender 
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such  as  to  set  sail,  abandon  the  anchors  of  the  vessel,  cut  adrift  cables  or  masts, 
arrange  the  ransom  of  the  vessel  or  that  of  her  cargo,  top  the  yards  or  execute 
other  operations  of  like  gravity  and  importance;  —  17.  Within  the  time  stated  in 
number  6  of  this  article,  to  protest  in  the  port  of  compulsory  arrival  or  call,  the  losses 
or  damages  of  the  vessel  or  cargo,  caused  by  his  own  determination  or  that  of  an 
officer's  meeting,  through  vis  major  or  accidents  of  the  sea,  to  cause  the  log  to  be 
inspected  and  countersigned  by  the  proper  authority  according  to  the  provision  of 
the  following  paragraph,  and  in  the  port  of  his  destination  to  prove  the  fact  that  he 
has  produced  them. 

The  proof  shall  be  given  before  the  commercial  court,  if  the  port  of  call  or  com- 
pulsory arrival  belongs  to  the  Republic.  If  it  is  foreign,  it  shall  be  given  to  the  Chilean 
consul;  and  if  there  be  none,  it  shall  be  given  before  the  local  authority  which  tries 
mercantile  causes,  and  in  default  thereof  before  the  ordinary  courts. 

906.  On  the  conclusion  of  a  voyage,  the  master  is  bound :  1 .  To  give  the  manag- 
ing owner  prompt  notice  of  his  arrival,  if  the  former  is  not  in  the  port;  —  2.  Within 
the  time  stated  in  number  6  of  the  preceding  article,  to  protest  and  prove  the  known 
or  supposed  losses  and  damage  of  the  vessel  and  her  cargo,  within  the  same  time  to 
confirm  the  protests  which  he  has  made  in  the  course  of  the  voyage,  and  to  cause 
the  log  to  be  inspected  and  countersigned,  if  this  has  not  been  previously  done;  — 

3.  To  deliver  the  cargo  wth  the  increment  thereof  to  the  consignees  named  in  the 
biUs  of  lading.  At  the  time  of  the  dehvery,  the  goods  shall  be  counted,  weighed  or 
measured,  whenever  the  master  has  been  made  responsible  for  their  number,  weight 
or  measure ;  —  4.  At  the  time  of  delivering  the  cargo,  to  collect  the  bills  of  lading 
which  he  has  signed,  to  take  a  receipt  for  the  dehvery  on  one  of  them,  and  return 
the  bill  of  lading  which  he  had  from  the  shipper;  —  5.  To  place  the  cargo  at  the 
disposal  of  the  commercial  court  in  order  that  it  may  direct  the  deposit  thereof,  when 
the  consignees  do  not  apply  for  its  dehvery  within  a  reasonable  time,  or  refuse  to 
accept  it,  or  the  person  to  whom  it  ought  to  be  delivered  is  not  known ;  —  6.  To  keep 
a  separate  account  of  the  goods  which  he  partially  delivers  and  to  copy  it  into  the 
cargo-book;  —  7.  To  report  to  the  Maritime  Governor  the  members  of  the  crew 
who  are  missing  tlirough  desertion,  death  or  any  other  cause,  and  deliver  him  the 
inventory  and  property  of  those  who  have  died  in,  the  vessel  in  order  that  he  may  place 
them  at  the  disposal  of  their  heirs;  —  8.  To  place  in  the  hands  of  the  said  authority 
authenticated  copies  of  the  records  of  births  and  deaths  in  order  that  he  may  hand 
them  to  the  official  in  charge  of  the  proper  register.  In  ports  of  compulsory  arrival 
or  of  call,  he  shall  dehver  the  said  copies  to  the  Clulean  Consul,  in  order  that  the 
latter  may  send  them  to  the  Minister  of  Marine  for  the  purposes  expressed  in  the 
preceding  paragraph ;  —  9.  To  direct  the  dismanthng  of  the  vessel;  —  10.  To  render 
an  account  to  the  managing  owner  of  the  administration  of  the  vessel  and  cargo,  and 
on  a  receipt  to  dehver  him  all  the  papers,  books  and  monejr  which  belong  to  him. 

907.  A  master  is  forbidden:  1.  Without  good  and  sufficient  reason  to  abandon 
his  contract  with  the  managmg  owner;  and  if  he  does  so,  besides  being  liable  for 
damage,  he  shall  be  disabled  from  acting  as  master  for  four  years;  —  2.  To  submit 
to  the  managing  owner,  and  to  contract  with,  seamen  who  to  his  knowledge  have  con- 
tracted with  another  vessel,  on  pain  of  nulhty  of  the  agreement  and  a  fine  of  one 
hundred  pesos;  —  3.  To  replace  the  vessel  named  in  the  contract  by  another  vessel, 
saving  the  cases  provided  for  by  law  and  saving  the  consent  of  the  shipper;  — 

4.  To  receive  on  board  the  vessel  goods  in  which  trade  is  unlawful ;  —  5.  To  contract 
for  more  cargo  than  that  which  corresponds  to  the  capacity  of  the  vessel;  —  6.  To 
postpone  the  voyage  through  the  incapacity  of  any  of  the  officers  or  seamen,  caused 
by  illness  or  any  other  involuntary  event.  —  In  this  case  he  shall  be  bound  immediate- 
ly to  replace  the  disabled  individual;  —  7.  To  place  any  part  of  the  cargo  on  deck, 
unless  the  managuig  owner,  officers  and  shippers  unanimously  consent  thereto 
in  writing.  This  prohibition  does  not  extend  to  vessels  engaged  in  small  coasting 
trade;  —  8.  To  receive  any  other  cargo  than  that  belonging  to  a  person  who  has 
chartered  the  vessel  as  a  whole,  unless  he  consents  thereto  in  writing;  —  9.  To  ship 
goods  on  liis  private  account  without  the  written  permission  of  the  managing  owner 
or  of  the  person  who  has  chartered  the  vessel  as  a  whole,  and  to  allow  any  member 
of  the  crew  or  any  passenger  to  do  so;  —  10.  To  make  public  or  private  contracts 
with  the  shippers  for  his  individual  benefit;  —  11.  To  do  business  on  his  separate 
account,  when  sailing  on  terms  of  common  profit  from  the  cargo,  on  pain  of  the 
profits  being  applied  to  the  other  persons  interested  and  the  losses  accruing  to  his 
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negocio  en  otro  buque  que  lleve  el  mismo  destino  de  la  nave.  —  Navegando  a  flete 
comun  o  al  tercio,  el  capitan  podra  cargar  de  su  cuenta,  pagando  a  sus  asociados 
el  correspondiente  flete.  —  12.°  Poner  en  su  lugar  otro  capitan  sin  consentimiento 
del  naviero,  de  sus  apoderados  o  del  consul  chileno  en  su  caso.  —  Si  lo  hiciere,  el 
naviero  podra  separarle  de  su  empleo,  sin  perjuicio  de  que  el  capitan  responda  en 
todo  caso  de  los  hechos  de  su  sustituto.  —  13.°  Desamparar  la  nave  en  la  entrada 
i  salida  de  los  puertos  i  rios,  i  pernoctar  fuera  de  la  nave  estando  de  viaje,  a  no 
ser  que  asi  lo  exija  alguna  grave  ocupacion  de  su  oficio.  —  14.  °Tomar  dinero  a 
la  gruesa  sobre  la  nave  para  sus  negocios  particulares  bajo  la  pena  de  nulidad.  —  Si 
el  capitan  fuere  copropietario,  podra  coutratar  un  prestamo  a  riesgo  maritimo  sobre 
la  parte  que  tenga,  siempre  que  antes  no  se  hubiere  tornado  a  la  gruesa  sobre  eUa 
o  sobre  toda  la  nave.  —  En  el  caso  propuesto  se  espresara  precisamente  cual  es  la 
porcion  que  corresponde  al  tomador  en  la  nave.  —  15.°  Contratar  prestamos  a  la 
gruesa  sobre  el  cargamento,  aun  cuando  los  necesite  para  reparar  la  nave  o  aprovi- 
sionarla.  —  Contraviniendo  a  esta  prohibicion,  el  prestamo  sera  de  la  esclusiva  res- 
ponsabilidad  del  capitan.  —  16.°  Tomar  derrota  contraria  a  la  que  debia,  variar  de 
rumbo  o  entrar  en  puerto  distinto  del  de  su  destino,  sin  haber  tomado  antes  el 
parecer  de  los  oficiales  en  presencia  de  los  cargadores  o  sobrecargo  que  se  hallaren 
a  bordo.  —  Procediendo  en  otra  forma,  no  se  admitira  al  capitan  ninguna  escepcion 
que  alegue  en  descargo  de  su  responsabilidad.  —  17.°  Abandonar  la  nave,  por  mas 
grave  que  sea  el  peligro  que  corra,  mientras  haya  esperanza  de  salvarla,  i  en  ningun 
caso  sin  haber  oido  el  parecer  de  los  oficiales.  —  18.°  Abrir  las  escotiUas  antes  de 
haber  protestado  las  perdidas  o  averias  conocidas  o  presuntas  i  justificado  los 
hechos  de  que  procedan.  —  19.°  Manifestar  a  los  interesados,  antes  que  se  lo  ordene 
el  juzgado  de  comercio,  la  razon  de  las  mercaderias  arrojadas  al  mar  o  entregadas  a 
los  piratas  por  via  de  composicion.  —  20.  °  Dejar  ningun  hombre  de  mar  en  puerto 
estranjero.  —  21.°  Anticipar  a  los  hombres  de  la  tripulacion,  durante  el  viaje, 
mas  de  una  tercera  parte  de  sus  salarios. 

908.  El  capitan  es  civilmente  responsable  aun  de  la  culpa  leve  que  cometa  en 
el  ejercicio  de  sus  atribuciones,  de  la  inobservancia  de  los  deberes  de  su  cargo  i  de  la 
violacion  de  las  prohibiciones  que  le  impone  la  lei. 

En  consecuencia,  el  capitan  debera  indemnizar  cumphdamente  a  los  interesados 
los  danos  i  perjuicios  que  directa  e  inmediatamente  les  sobre vengan  por  cualquiera 
de  las  causas  enunciadas. 

Si  los  danos  i  perjuicios  fueren  imputables  a  dolo  o  fraude  del  capitan,  sera  cas- 
tigado  con  arreglo  a  las  leyes  penales,  sin  quedar  por  esto  exonerado  de  las  indemni- 
zaciones  que  deba  a  las  personas  damnificadas. 

909.  Es  tambien  responsable  de  los  hurtos  cometidos  por  la  tripulacion,  salvo 
su  derecho  contra  los  culpados,  i  de  los  danos  causados  por  las  rinas  de  la  jente  de 
mar  i  por  sus  faltas  en  el  servicio  de  la  nave,  a  menos  de  justificar  que  puso  en  ejer- 
cicio su  autoridad  para  prevenirlas  oportunamente. 

910.  Responde  igualmente  de  las  multas,  comisos,  perdidas,  danos  i  perjuicios 
que  produzca  su  contravencion  a  las  leyes  i  reglamentos  fiscales,  de  marina,  sanidad 
i  policia  de  los  puertos  de  salida,  escala,  arribada  i  descarga. 

911.  La  responsabihdad  del  capitan  para  con  el  naviero  principia  desde  que 
se  le  hace  reconocer  como  jefe  de  la  nave,  i  termina  por  el  desarme  i  entrega  de  eUa. 

Respecto  de  los  cargadores,  la  responsabihdad  del  capitan  comienza  desde  que 
la  carga  entra  a  la  nave,  i  espira  en  el  memento  de  ser  entregada  al  costado  de  la 
misma  nave  en  el  puerto  de  su  destino,  a  no  ser  que  los  interesados  hubieren  pactado 
otra  cosa. 

912.  El  capitan  no  es  responsable  de  los  danos  que  sufra  la  nave  o  el  carga- 
mento por  fuerza  mayor  o  caso  fortuito,  salvo  que  estos  sucesos  hayan  sido  prepa- 
rados  por  su  culpa,  ni  de  los  que  sobrevengan  a  las  mercaderias  por  vicio  propio  de 
las  mismas. 

913.  El  capitan  que  venda  la  nave,  tome  dinero  a  la  gruesa  sobre  el  caisco  i 
quilla,  jire  letras  a  cargo  del  naviero,  venda  mercaderias  o  vituallas,  o  tome  provi- 
siones  pertenecientes  a  los  pasajeros  fuera  de  los  cases  i  sin  las  solemnidades  preve- 
nidas  por  la  lei,  suponga  gastos  o  exajere  los  que  hubiere  hecho,  o  cometa  cualquiera 
otro  fraude  en  sus  cuentas,  sera  castigado  como  reo  de  hurto,  debiendo  ademas  in- 
demnizar a  los  interesados  todos  los  danos  i  perjuicios. 
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prejudice.  This  prohibition  extends  to  the  case  of  undertaking  bu.siness  in  another 
vessel  which  lias  the  same  destination.  When  saihng  at  a  part  or  third  share  in  the 
freight,  the  master  may  ship  goods  on  lus  own  account,  on  paying  his  associates  the 
corresponding  freight;  —  12.  To  place  another  master  in  his  stead  without  the  consent 
of  the  managing  owner,  of  his  attorneys  or  of  the  Chilean  consul,  as  the  case  may  be. 
If  he  does  so,  the  managing  owner  may  dismiss  liim  from  his  employment,  without 
prejudice  to  the  master  being  Uable  in  all  events  for  the  acts  of  his  substitute ;  — 
13.  To  leave  the  vessel  on  entering  and  leaving  ports  and  rivers,  and  to  spend  the 
night  away  from  the  vessel  while  on  a  voyage,  unless  some  serious  occupation  of 
his  office  so  requires;  —  14.  To  borrow  money  on  bond  secured  on  the  vessel  for  his 
private  business,  under  pain  of  nullity.  If  the  master  is  co-owner,  he  may  contract 
a  loan  on  maritime  risk  on  his  share,  j^rovided  that  he  has  not  previously  borrowed 
on  a  bottomry  bond  either  on  that  share  or  on  all  the  vessel.  In  the  suggested  event, 
the  share  in  the  vessel  which  belongs  to  the  borrower  shall  be  precisely  expressed ;  — 
15.  To  contract  a  bottomry  loan  on  the  cargo,  even  when  he  requires  it  for  repairing 
or  provisioning  the  vessel.  If  lie  contravenes  this  prohibition,  the  loan  shall  be  the 
exclusive  responsibility  of  the  master;  • —  16.  To  take  a  course  contrary  to  that 
which  he  ought,  to  change  the  route  or  enter  a  port  different  from  that  of  his  destina- 
tion, \vithout  having  previously  taken  the  opinion  of  the  officers  in  the  presence  of 
the  shippers  or  supercargo  who  happen  to  be  on  board.  If  he  proceeds  in  any  other 
way,  the  master  shall  not  be  allowed  any  defence  pleaded  by  him  in  discharge  of 
his  liabihty ;  —  17.  To  abandon  the  vessel,  however  serious  be  the  peril  that  she  runs, 
as  long  as  there  is  hope  of  salving  her,  and  in  no  event  without  having  heard  the 
opinion  of  the  officers;  —  18.  To  open  the  hatchways  before  having  protested  the 
knowii  or  presumed  losses  or  damage  and  proved  the  facts  from  which  they  arise ;  — 
19.  To  show  to  the  persons  interested,  before  being  so  ordered  by  the  commercial 
court,  the  list  of  the  goods  thrown  into  the  sea  or  dcUvered  to  pirates  by  way  of 
arrangement;  —  20.  To  leave  any  seaman  in  a  foreign  port;  —  21.  To  advance  to 
the  members  of  the  crew,  during  the  voyage,  more  than  one  third  part  of  their  pay. 

908.  The  master  is  civilly  liable  even  for  a  slight  fault  {culpa  Levis)  wliich  he 
commits  in  the  exercise  of  his  powers,  for  non-observance  of  the  duties  of  his  office 
and  for  violation  of  the  prohibitions  imposed  by  law. 

Consequently  the  master  must  fully  compensate  the  interested  parties  for 
damage  which  happens  to  them  directly  and  immediately  from  any  of  the  said 
causes. 

If  the  damage  is  imputable  to  the  deceit  or  fraud  of  the  master,  he  shall  be  pu- 
nished according  to  the  criminal  law,  without  being  thereby  exonerated  from  the 
compensations  which  he  owes  to  the  injured  persons. 

909.  He  is  hkewise  Uable  for  thefts  committed  by  the  crew,  saving  his  right 
agaiast  the  guilty  persons,  and  for  damage  caused  by  the  strifes  of  the  seamen  or 
by  their  faults  in  the  service  of  the  vessel,  unless  he  proves  that  he  exercised  his 
authority  for  the  purpose  of  preventing  them  in  good  time. 

910.  He  is  hkewise  responsible  for  the  fines,  confiscations,  losses  and  damage 
resulting  from  his  contravention  of  the  fiscal,  marine,  health  or  poHce  laws  and  regula- 
tions in  ports  of  sailing,  call,  compulsory  arrival  and  discharge. 

911.  The  responsibihty  of  the  master  to  the  managing  owner  begins  from  his 
being  recognised  as  chief  of  the  vessel,  and  terminates  with  the  dismantling  and 
dehvery  thereof. 

With  respect  to  the  shippers,  the  responsibihty  of  the  master  commences 
from  the  cargo  entering  the  vessel,  and  ends  at  the  moment  of  its  being  delivered 
over  the  side  of  the  same  vessel  in  the  port  of  her  destination,  unless  the  interested 
persons  have  otherwise  agreed. 

912.  The  master  is  not  responsible  for  the  damage  suffered  by  the  vessel  or 
cargo  through  vis  major  or  fortuitous  event,  unless  these  events  have  been  brought 
about  by  his  fault,  nor  for  that  which  happens  to  the  goods  through  the  inherent 
defect  thereof. 

913.  A  master  who  sells  a  vessel,  borrows  money  on  bottomry  bond  over  the 
hull  and  keel,  draws  bills  on  the  managing  owner,  sells  goods  or  victuals,  or  takes 
provisions  wliich  belong  to  the  passengers,  outside  the  cases  and  without  the  formali- 
ties provided  by  the  law,  invents  expenses  or  exaggerates  those  which  he  has  incurred, 
or  commits  any  other  fraud  in  his  accounts,  shall  be  punished  as  guilty  of  theft, 
and  must  also  compensate  the  persons  interested  for  all  damages  and  losses. 


94  Chile:  C6d.  de  Cora.     Libro  III.    Del  comercio  maritimo. 

914.  Condenado  por  dolo  coraetido  en  el  ejercicio  de  sus  funciones  o  en  el  cum- 
plimiento  de  sus  obligaciones,  el  capitan  quedara  inhabilitado  por  el  termino  de  seis 
anos  para  desempenar  cargo  alguno  en  las  naves  mercantes. 

§  3.°    Del  piloto. 

915.  El  piloto  toma  el  gobierno  i  direccion  de  la  nave  por  muerte,  ausencia  o 
inhabilitacion  del  capitan,  a  no  ser  que  el  naviero  hubiere  nombrado  persona  que 
le  reemplace. 

En  tal  caso  son  apUcables  al  piloto  todas  las  disposiciones  que  contiene  el  par- 
rafo  precedente. 

916.  Para  ser  piloto  se  requieren  las  mismas  condiciones  de  edad,  examen, 
practica  de  la  navegacion  i  patente  que  exije  el  art.  892  para  desempenar  el  empleo 
de  capitan. 

917.  Corresponde  al  piloto  dirijir  la  derrota  del  viaje  i  Uevar  el  rumbo  de  la  nave. 

918.  Son  obligaciones  del  piloto:  l.°Proveerse  de  las  cartas  de  navegacion, 
libros  e  instrumentos  necesarios  para  el  buen  desempeno  de  sus  funciones;  — 
2.  °  Llevar  por  si  el  cuaderno  de  bitacora,  anotar  en  el  diariamente  la  altura  del 
sol,  la  derrota,  la  distancia  i  la  lonjitud  en  que  se  haUe  la  nave,  i  dar  cuenta  al 
capitan  del  resultado  de  sus  observaciones. 

919.  Se  prohibe  al  piloto  mudar  de  rumbo  sin  previo  acuerdo  del  capitan. 

Pero  si  este  se  opusiere  a  que  tome  el  rumbo  proyectado,  el  piloto  le  espondra 
sus  observaciones  en  presencia  de  los  demas  oficiales  de  la  nave;  e  insistiendo  el 
capitan,  cumpUra  las  ordenes  que  le  comunique,  formalizando  en  el  diario  de  nave- 
gacion la  correspondiente  protesta  en  descargo  de  su  responsabilidad. 

920.  El  piloto  es  responsable  de  las  perdidas  i  averias  que  sufra  la  nave  o  carga- 
mento  por  su  impericia,  descuido  o  imprudencia. 

Si  las  perdidas  i  danos  procedieren  de  dolo,  el  piloto  sera  castigado  con  arreglo 
a  las  prescripciones  de  la  lei  penal,  i  aparte  de  esto  quedara  inhabilitado  por  el  termi- 
no de  seis  aiios  para  desempenar  empleo  alguno  en  las  naves  mercantes. 

921.  La  responsabilidad  particular  del  piloto  no  escluye  la  que  tiene  el  capitan 
en  los  mismos  casos. 

§  4.°    Del  contramaestre. 

922.  Por  imposibiUdad  e  inliabilitacion  del  piloto,  el  contramaestre  tomara  el 
gobierno  i  direccion  de  la  nave,  quedando  sometido  a  todas  las  prescripciones  legales 
relativas  al  capitan. 

923.  No  puede  ser  contramaestre  el  que  no  puede  ser  piloto. 

924.  El  contramaestre  es  el  jefe  inmediato  de  la  tripulacion;  i  en  este  caracter 
le  corresponde  mandar  las  maniobras  bajo  las  ordenes  del  capitan,  distribuir  a  bordo 
los  trabajos  mecanicos  entre  los  hombres  de  mar,  i  vijilar  que  estos  los  ejecuten 
debidamente. 

925.  Son  obligaciones  del  contramaestre:  1.°  Reconocer  el  aparejo  i  todos  los 
demas  objetos  necesarios  al  servicio  de  la  nave,  cuidar  de  su  conservacion,  i  dar 
cuenta  al  capitan  de  las  faltas  i  deterioros  que  notare;  —  2.°  Cuidar  del  buen 
arrumaje  de  la  carga  i  visitar  frecuentemente  la  bodega  para  cerciorarse  de  que 
aqu611a  se  conserva  en  buen  orden ;  —  3.  °  Tener  espedita  la  nave  para  todas  las 
maniobras  que  exije  la  navegacion;  —  4.°  Mantener  el  orden  i  la  discipUna  en  la 
tripulacion,  cuidar  de  que  los  hombres  que  la  componen  cumplan  sus  respectivas 
obligaciones,  i  dar  pronto  aviso  al  capitan  de  todas  las  ocurrencias  que  requieran  el 
ejercicio  de  su  autoridad;  —  5.°  Recojer,  inventariar  i  custodiar  el  aparejo  i  per- 
trechos  de  la  nave,  Uegado  el  caso  del  desarme,  a  no  ser  que  el  naviero  le  releve 
de  esta  obligacion. 

926.  El  contramaestre  es  responsable  de  los  danos  i  perjuicios  que  sobrevengan 
por  su  culpa;  i  si  estos  fueren  causados  por  dolo,  sera  castigado  con  arreglo  a  la  lei 
penal. 

§  5.°    Del  sobrecargo. 

927.  El  sobrecargo  es  un  factor  nombrado  por  el  naviero  o  por  los  cargadores ; 
i  en  consecuencia  esta  sujeto,  en  cuanto  a  su  capacidad,  modo  de  contratar  i  res- 
ponsabilidades,  a  las  disposiciones  que  contienen  los  parrafos  7  i  8  del  titulo  VI, 
Libro  II  de  este  Codigo. 
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914.  If  he  is  condemned  for  deceit  committed  in  the  exercise  of  his  functions 
or  in  the  performance  of  his  obhgations,  the  master  is  disquahficd  for  the  term  of 
six  years  from  discharging  any  office  on  merchant  vessels. 

§  3.    The  navigating  officer  {mate). 

915.  The  navigating  officer  takes  the  command  and  direction  of  the  vessel,  on 
the  death,  absence  or  incapacity  of  the  master,  unless  the  managing  owner  has 
appointed  a  person  to  replace  him. 

In  that  case,  all  the  provisions  contained  in  the  preceding  §  apply  to  Ihe 
navigating  officer. 

916.  For  the  purpose  of  being  navigating  officer  there  are  required  the  same 
conditions  of  age,  examination,  practice  of  navigation  and  Ucence,  as  article  892 
requires  for  discharging  the  office  of  master. 

917.  It  is  the  duty  of  the  navigating  officer  to  direct  the  route  of  the  voyage 
and  to  keep  the  course  of  the  vessel. 

918.  The  following  are  duties  of  the  navigating  officer:  I.  To  provide  himself 
with  navigating  charts,  books  and  instruments  necessary  for  the  good  discharge 
of  his  functions;  —  2.  To  keep  the  binnacle-book  with  his  own  hand,  to  enter  therein 
day  by  day  the  height  of  the  sun,  the  course,  the  latitude  and  longitude  in  which  the 
vessel  happens  to  be,  and  to  report  to  the  master  the  result  of  his  observations. 

919.  The  navigating  officer  is  forbidden  to  change  the  course  without  the 
previous  consent  of  the  master. 

But  if  the  latter  objects  to  his  taking  the  proposed  course,  the  navigating  officer 
shall  explain  his  observations  in  the  presence  of  the  other  officers  of  the  vessel ;  and 
if  the  master  insists,  he  shall  fulfil  the  orders  which  he  gives  him,  and  draw  up  the 
corresponding  protest  in  the  log  in  discharge  of  his  responsibihty. 

920.  The  navigating  officer  is  responsible  for  the  losses  and  damage  sirffered 
by  the  vessel  or  cargo  through  his  want  of  skill,  carelessness  or  imprudence. 

If  the  losses  or  damage  proceed  from  fraud,  the  navigating  officer  shall  be  punish- 
ed according  to  the  provisions  of  the  criminal  law,  and  apart  therefrom  shall  be 
disquahfied  for  the  term  of  six  years  from  discharging  any  office  in  merchant  vessels. 

921.  The  special  responsibihty  of  the  navigating  officer  does  not  exclude  that 
of  the  master  in  the  same  events. 

§  4.    The  chief  officer. 

922.  On  the  disabihty  or  incapacity  of  the  navigating  officer,  the  chief  officer 
shall  take  the  command  and  direction  of  the  vessel,  and  shall  be  subject  to  all  the 
legal  provisions  which  relate  to  the  master. 

923.  A  person  who  camiot  be  navigating  officer  cannot  be  chief  officer. 

924.  The  chief  officer  is  the  immediate  head  of  the  crew ;  and  in  this  character 
it  is  his  duty  to  direct  the  manoeuvers  under  the  orders  of  the  master,  divide  the 
mechanical  tasks  on  board  among  the  seamen,  and  watch  that  they  duly  carry  them 
out. 

925.  The  following  are  the  duties  of  the  chief  officer:  1.  To  examine  the  tackle 
and  aU  the  other  articles  necessary  for  the  service  of  the  vessel,  to  take  care  of  their 
preservation,  and  report  to  the  master  the  wants  and  deteriorations  noted  by  liim ;  — 
2.  To  take  care  of  the  good  stowage  of  the  cargo  and  to  visit  the  hold  frequently  to 
assure  himself  that  it  is  preserved  in  good  order ;  —  3.  To  keep  the  vessel  ready  for 
all  the  manoeuvres  required  by  the  navigation ;  —  4.  To  maintain  order  and  discipline 
among  the  crew,  to  take  care  that  the  men  who  compose  it  fulfil  their  respective 
obhgations,  and  to  give  prompt  notice  to  the  master  of  aU  occurrences  which  require 
the  exercise  of  his  authori  y;  —  5.  To  collect,  list  and  guard  the  tackle  and  stores 
of  the  vessel,  when  dismanthng  occurs,  unless  the  managing  owner  reheves  him  of 
this  obligation. 

926.  The  chief  officer  is  responsible  for  damage  which  happens  through  his 
fault ;  and  if  it  is  caused  through  fraud,  he  shall  be  punished  according  to  the  criminal 
law. 

§  5.    The  supercargo. 

927.  The  supercargo  is  an  agent  appointed  by  the  managing  owner  or  by  the 
shippers ;  and  consequently,  as  regards  his  legal  capacity,  mode  of  contracting  and 
liabiUties,  he  is  subject  to  the  provisions  contained  in  §§  7  and  8  of  Title  VI,  Book 
II  of  this  Code. 
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928.  El  naviero  o  cargadores  otorgaran  al  sobrecargo  un  poder  especial,  que 
sera  rejistrado  i  publicado  en  la  forma  que  prescribe  el  art.  22. 

El  poder  sera  ademas  comunicado  al  capitan. 

929.  Nombrado  por  el  naviero,  el  sobrecargo  ejerce  la  administracion  economica 
de  la  nave  o  la  parte  de  administracion  que  espresa  i  determinadamente  se  le  hubiere 
confiado  en  el  poder,  i  Ueva  el  libro  de  cuenta  i  razon  de  que  trata  el  inciso  segundo 
del  art.  901. 

Elejido  por  los  cargadores,  el  sobrecargo  cuida  de  la  conservacion  i  venta  de  la 
carga,  compra  las  mercaderias  de  retorno,  asiste  a  las  juntas  de  oficiales  en  que  la  lei 
exije  su  presencia,  i  lleva  un  libro  de  cuenta  i  razon  de  todas  sus  operaciones,  en- 
cuadernado  i  foliado,  i  rubricado  por  el  juzgado  de  comercio. 

En  ningun  caso  podra  injerirse  el  sobrecargo  en  el  ejercicio  de  las  atribuciones 
que  privativamente  competen  al  capitan  para  la  direccion  facultativa  de  la  nave  i 
del  viaje. 

930.  Cesan  las  atribuciones  i  responsabilidades  del  capitan  en  cuanto  a  la  parte 
de  administracion  que  el  naviero  o  cargadores  bubieren  confiado  al  sobrecargo ;  pero 
subsistiran  siempre  las  que  tiene  en  razon  de  su  empleo  i  autoridad. 

931.  Siempre  que  la  persona  a  quien  fuere  consignada  la  carga  se  negare  a  re- 
cibirla,  el  sobrecargo  que  carezca  de  instrucciones  para  esta  eventualidad  formaM- 
zara  la  protesta  de  estilo  i  dara  cuenta,  segun  el  caso,  al  juzgado  de  comercio  o  al 
consul  chOeno,  o  en  defecto  de  este  a  la  autoridad  local,  para  que  nombre  consigna- 
tario  que  reciba  las  mercaderias  i  cumpla  las  ordenes  del  propietario  de  ellas. 

932.  Se  prohibe  al  sobrecargo  liacer  negocio  por  su  cuenta  durante  el  viaje,  a 
menos  que  su  comitente  o  la  costumbre  del  puerto  de  saUda  le  permita  Uevar  una 
pacotilla. 

En  este  ultimo  caso  el  sobrecargo  no  podra  invertir  en  retornos,  sin  especial 
autorizacion  de  su  comitente,  una  cantidad  que  exceda  el  producto  de  la  pacotilla. 

Titulo  III.    De  los  contratos  de  los  hombres  de  mar. 

933.  Las  palabras  hombres  de  mar,  jente  de  mar  en  su  acepcion  legal  com- 
prenden  las  mismas  personas  que  las  palabras  tripulacion  o  equipaje. 

Estas  comprenden  los  marineros  i  grumetes  de  la  nave  i  los  oficiales  de  ella,  es- 
cepto  el  capitan. 

934.1)  La  edad  i  demas  cualidades  que  debe  tener  el  simple  marinero  son  de- 
terminadas  por  el  reglamento  de  marina. 

935.  El  contrato  que  celebran  los  hombres  de  mar  con  el  naviero,  sea  que  este 
obre  personalmente  o  representado  por  el  capitan,  consiste  respecto  de  los  primeros 
en  prestar  a  bordo  los  servicios  estipulados,  i  de  parte  del  segundo  en  recibirlos  en 
la  nave,  alimentarlos  i  pagarles  el  sueldo  o  retribucion  convenida. 

936.  El  ajuste  de  los  hombres  de  mar  en  una  cantidad  alzada  por  el  viaje  o  a 
un  tanto  por  mes  es  un  arrendamiento  de  servicios. 

El  ajuste  al  flete  o  a  la  parte  en  los  beneficios  eventuales  de  la  espedicion  es  una 
sociedad. 

937.  Los  contratos  entre  el  naviero  i  los  hombres  de  mar  seran  estendidos  por 
escrito  en  el  libro  de  cuenta  i  razon,  i  firmados  por  ellos  o  a  su  ruego  si  no  supieren 
hacerlo. 

En  todas  las  diferencias  que  ocurran  entre  el  naviero  i  la  tripulacion  en  razon 
de  sus  contratos  i  de  las  anticipaciones  que  esta  reciba  hara  fe  el  enunciado  hbro, 
siempre  que  aparezca  Uevado  en  conformidad  a  las  prescripciones  legales  i  exento 
de  toda  sospecha  de  alteracion  en  sus  asientos. 

El  capitan  esta  obhgado  a  dar  a  los  interesados  una.  copia  autorizada  por  el  de 
sus  respectivas  contratas. 

938.  A  falta  de  un  convenio  escrito  i  de  medios  probatorios  de  las  condiciones 
del  ajuste,  estas  seran  determinadas  en  conformidad  a  la  costumbre  local. 

939.  En  caso  de  duda  acerca  de  la  duracion  del  empeno  de  los  hombres  de  mar, 
se  entendera  que  estos  se  han  ajustado  por  el  viaje  de  ida  i  vuelta  al  puerto  de  salida. 

940.  Si  el  hombre  de  mar  se  contratare  para  servir  en  dos  naves,  el  segundo 
contrato  sera  de  ningun  efecto;  i  el  naviero  o  capitan  con  quien  aquel  se  hubiere  ajus- 

*)  Reglamento  de  matricula  de  la  jente  de  mar,  de  25  de  Noviembre  de  1898,  i  Re- 
glamento de  enganche  para  la  marina  mercante  nacional  de  25  de  Enero  de  1901. 
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928.  The  managing  owner  or  the  shippers  shall  grant  a  special  power  to  the 
supercargo,  which  shall  be  registered  and  published  as  provided  by  article  22. 

The  power  shall  hkewise  be  communicated  to  the  master. 

929.  \Vlien  he  is  appointed  by  the  managing  owner,  the  supercargo  carries  on 
the  economic  administration  of  the  vessel  or  the  part  of  the  administration  which 
has  been  expressly  and  restrictively  confided  to  him  by  the  power,  and  keeps  the 
book  of  accounts  and  entry  dealt  with  bj^  the  second  jiaragraph  of  article  901. 

Wlien  he  is  chosen  by  the  shippers,  the  supercargo  is  in  charge  of  the  preserva- 
tion and  sale  of  the  cargo,  buys  return  goods,  assists  at  the  meeting  of  the  officers 
at  which  his  presence  is  required  by  law,  and  keeps  a  book  of  account  and  entry  of 
all  his  transactions,  bound  and  paged  and  rubricated  by  the  commercial  court. 

In  no  case  may  the  supercargo  interfere  with  the  powers  which  are  exclusively 
possessed  by  the  master  for  the  purpose  of  the  skilful  direction  of  the  vessel  and  voyage. 

930.  The  powers  and  responsibiUties  of  the  master  cease  as  regards  the  part 
of  the  adinimstration  which  the  managing  owner  or  shippers  have  entrusted  to 
the  supercargo;  but  those  which  he  possesses  by  reason  of  his  employment  and  au- 
thority shall  always  subsist. 

931.  Whenever  the  person  to  whom  the  cargo  is  consigned  refuses  to  accept  it, 
a  supercargo  who  is  without  instructions  for  this  eventuahty  shall  draw  up  the 
customary  protest  and  shall  report  to  the  commercial  court  or  to  the  Chilean  Consul, 
as  the  case  may  be,  or  in  default  of  the  latter,  to  the  local  authority,  for  the  purpose  of 
appointing  a  consignee  to  receive  the  goods  and  fulfil  the  orders  of  the  owner  thereof. 

932.  The  supercargo  is  forbidden  to  do  business  on  his  own  account  during  the 
voyage,  unless  his  principal  or  the  custom  of  the  port  of  saihng  permits  him  to  carry 
small  goods. 

In  the  latter  ease  the  supercargo  may  not  invest  in  return  goods  an  amount 
which  exceeds  the  produce  of  these  small  goods,  without  the  special  authorisation  of 
his  principal. 

Title  III.    Agreements  with  the  seamen. 

933.  The  word  seamen  in  its  legal  acceptation  comprises  the  same  persons  as 
the  word  crew  or  complement. 

These  include  the  mariners  and  cabin-boys  of  the  vessel  and  the  officers  thereof, 
with  the  exception  of  the  master. 

934.^)  The  age  and  other  qualifications  which  an  ordinary  seaman  must  possess 
are  determined  by  the  Marine  Regulations. 

935.  The  contract  which  seamen  make  with  the  managing  owner,  whether 
the  latter  acts  in  person  or  is  represented  by  the  master,  consists  as  regards  the  former 
in  rendering  the  agreed  services  on  board,  and  on  the  part  of  the  latter,  in  receiving 
them  on  board,  feeding  them  and  paying  them  the  agreed  wages  or  remuneration. 

936.  An  agreement  by  seamen  at  a  lump  sum  for  the  voyage  or  so  much  per 
month  is  a  letting  of  services. 

An  agreement  for  a  share  of  the  freight  or  part  of  the  eventual  profits  of  the 
expedition  is  a  partnership. 

937.  The  articles  of  agreement  between  the  managing  owner  and  seamen  shall 
be  drawii  up  in  writing  in  the  book  of  accounts  and  entry,  and  signed  by  them  or  at 
their  request  if  they  do  not  know  how  to  sign. 

In  all  the  disputes  which  occur  between  the  managing  owner  and  the  crew  by 
reason  of  their  articles  and  the  advances  received  by  the  latter,  the  said  book  shall 
be  sufficient  evidence,  provided  that  it  appears  to  be  kept  in  conformity  with  the 
legal  provisions  and  is  free  from  all  suspicion  of  alteration  the  entries  thereof. 

The  master  is  bound  to  give  to  the  persons  interested  a  copy  of  their  respective 
articles  authenticated  by  himself. 

938.  In  default  of  a  written  agreement  and  of  means  of  proving  the  terms  of 
the  articles,  these  shall  be  determined  in  conformity  with  the  local  custom. 

939.  In  case  of  doubt  concerning  the  duration  of  the  seamen's  undertaking,  it 
shall  be  understood  that  they  have  agreed  for  the  round  voyage  to  the  port  of  saihng. 

940.  If  a  seaman  contracts  to  serve  on  two  vessels,  the  second  contract  shall 
be  inoperative ;  and  the  managing  owner  or  master  with  whom  the  former  has  first 

1)  Regulation  for  registering  seamen,  of  25  November  1898,  and  Regulation  for  engagement 
for  the  National  merchant  marine  of  25  January  1901. 
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tado  primero,  podra  hacerle  apremiar  al  cumplimiento  de  su  empeno  o  buscar  a  es- 
pensas  del  mismo  persona  que  le  sustituya. 

En  el  caso  propuesto  el  hombre  de  mar  perdera  a  beneficio  de  la  nave  los  sueldos 
que  hubiere  devengado,  restituyendo  al  mismo  tiempo  las  cantidades  que  se  le  hu- 
bieren  anticipado ;  i  el  naviero  o  capitan  que  le  hubiere  concertado  a  sabiendas  de  su 
empeno  anterior,  incurrira  en  la  multa  senalada  en  el  numero  2.°  del  art.  907. 

941.  Los  hombres  de  mar  que  al  tiempo  de  concertarse  con  el  naviero  o  capitan 
declaren  haberse  ejercitado  ya  en  la  navegacion,  seran  responsables  per  este  solo 
hecho  de  los  danos  i  perjuicios  causados  por  su  impericia. 

942.  El  hombre  de  mar  puede  ser  despedido  con  causa  o  sin  ella,  antes  o  des- 
pues  de  principiado  el  viaje;  pero  si  lo  fuere  sin  motivo  legal,  sera  indemnizado, 
segun  el  caso,  en  la  forma  que  prescriben  los  art.  870  i  871  por  la  persona  a  quien 
corresponda  hacerlo. 

943.  La  tripulacion  tiene  derecho  a  ser  alimentada  a  bordo  de  una  manera  con- 
veniente,  sin  perjuicio  de  su  salario  i  de  las  indemnizaciones  convencionales  o  legales 
en  su  caso. 

944.  El  hombre  de  mar  enfermo,  herido  o  mutilado  durante  la  navegacion, 
ganara  siempre  el  salario  convenido  hasta  su  vuelta  al  puerto  de  salida,  i  caso  de 
volver  en  otra  nave,  percibira  ademas  una  indemnizacion  para  los  gastos  del  viaje 
de  regreso,  a  menos  que  la  enfermedad,  herida  o  mutilacion  traiga  su  orijen  de  un 
hecho  culpable  de  su  parte. 

Pero  sea  cual  fuere  la  causa  de  estos  accidentes,  los  gastos  de  asistencia  i  curacion 
seran  costeados  con  los  fondos  de  la  nave,  con  o  sin  cargo  de  reintegro. 

Si  la  enfermedad,  herida  o  mutilacion  emanare  de  un  hecho  culpable  del  hombre 
de  mar,  como  el  haber  salido  de  la  nave  sin  permiso  del  capitan,  los  gastos  indicados 
seran  de  su  cuenta  particular,  i  debera  reintegrarlos  con  sus  salarios;  i  siendo  estos 
insuficientes,  con  los  demas  bienes  que  tenga. 

Si  proviniere  de  los  servicios  ordinaries  de  la  nave,  los  gastos  seran  de  la  es- 
clusiva  cuenta  del  naviero;  pero  si  procediere  de  servicios  estraordinarios  prestados 
a  la  nave  i  cargamento,  los  gastos  seran  distribuidos  como  averia  gruesa  entre  el 
naviero  i  los  cargadores. 

945.  El  oficial  o  marinero  muerto  en  defensa  de  la  nave  sera  considerado  como 
vivo  para  devengar  los  salarios  o  retribuciones  estipuladas,  siempre  que  la  nave 
concluya  su  viaje. 

Esta  regla  sera  tambien  aplicada  al  oficial  o  marinero  apresado  con  ocasion  de 
la  defensa  de  la  nave. 

946.  Los  herederos  del  hombre  de  mar  contratado  por  meses  que  muere  durante 
el  viaje  por  causa  ertrana  a  la  defensa  de  la  nave,  tienen  derecho  a  los  sueldos  deven- 
gados  hasta  el  dia  del  fallecimiento. 

Si  el  ajuste  fuere  por  viaje,  los  herederos  solo  tendran  accion  a  la  mitad  de  la 
cantidad  estipulada,  ocurriendo  la  muerte  en  el  viaje  de  ida;  pero  si  acaeciere  en  el  de 
regreso,  podran  demandar  el  pago  de  la  totalidad  de  aquella. 

Si  el  contrato  fuere  a  la  parte  o  al  flete  i  el  hombre  de  mar  faUeciere  despues  de 
principiado  el  viaje,  se  abonara  integramente  a  sus  herederos  toda  la  cuota  con- 
venida;  mas  si  muriere  antes  de  comenzarse  el  viaje,  estos  no  tendran  derecho  al- 
gono  a  la  retribucion  estipulada. 

947.  Contratada  la  tripulacion  para  muchos  viajes  sucesivos,  podra  exijir  el 
pago  de  los  salarios  o  retribuciones  estipuladas  a  la  terminacion  de  cada  viaje. 

948.  En  caso  de  apresamiento  o  naufrajio  con  perdida  absoluta  de  la  nave  i 
cargamento,  los  hombres  de  mar  no  tienen  derecho  alguno  a  los  sueldos  o  retribu- 
ciones convenidas ;  pero  tampoco  podran  ser  obligados  a  devolver  las  anticipaciones 
que  hubieren  recibido. 

El  producto  de  las  rehquias  de  la  nave  i  el  flete  de  las  mercaderias  salvadas 
estan  afectos  privilejiadamente  al  pago  de  los  salarios  de  la  tripulacion  ajustada  por 
meses  o  por  una  cantidad  alzada. 

El  capitan  sera  comprendido  en  la  distribucion  por  la  parte  proporcional  que 
corresponda  a  sus  sueldos. 

949.  Si  los  ajustes  de  los  hombres  de  mar  fueren  al  flete,  estos  solo  tendran 
derecho,  en  el  caso  previsto  en  el  articulo  anterior,  a  exijir  el  pago  de  sus  salarios, 
a  prorrata  de  los  demas  coparticipes,  sobre  el  flete  de  las  mercaderias  salvadas. 
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agreed,  can  force  him  to  fulfil  his  undertaking,  or  seek  for  a  person  to  take  his  place 
at  his  expense. 

In  the  supposed  case,  the  seaman  shall  lose  the  pay  which  he  has  earned,  to  the 
benefit  of  the  vessel,  and  at  the  same  time  shall  restore  the  sums  which  have  been 
advanced  to  him,  and  the  managing  owner  or  master  who  has  contracted  with  him 
with  the  knowledge  of  the  previous  undertaking,  shall  incur  the  fine  stated  in  num- 
ber 2  of  article  907. 

941.  Seamen  who  at  the  time  of  contracting  with  the  managing  owner  or  master 
declare  that  they  are  aheady  practised  in  navigation,  shall  be  hable  through  this 
single  fact  for  the  damage  caused  by  their  want  of  sldll. 

942.  A  seaman  may  be  dismissed  with  or  without  cause,  before  or  after  the 
commencement  of  the  voyage ;  but  if  it  is  without  lawful  reason,  he  shall  be  compen- 
sated according  to  the  case,  as  provided  by  articles  870  and  871,  by  the  person  whose 
duty  it  is  to  compensate  him. 

943.  The  crew  are  entitled  to  be  fed  on  board  in  a  suitable  manner,  without 
prejudice  to  their  pay  and  agreed  or  legal  compensations,  as  the  case  may  be. 

944.  A  seaman  who  is  sick,  wounded  or  maimed  during  the  voyage,  shall  always 
earn  the  agreed  pay  until  his  return  to  the  port  of  saihng,  and  if  he  returns  in  another 
vessel,  shaU  also  receive  compensation  for  the  expenses  of  the  return  voyage,  unless 
the  sickness,  wound  or  mayhem  derives  its  origin  from  a  culpable  act  on  his  part. 

But  whatever  be  the  cause  of  these  accidental  happenings,  the  expenses  of 
attendance  and  treatment  shaU  be  borne  by  the  funds  of  the  vessel,  with  or  without 
the  duty  to  repay  them. 

If  the  sickness^  wound  or  mayhem  arises  from  a  culpable  act  of  the  seaman, 
such  as  his  having  left  the  vessel  without  the  permission  of  the  master,  the  said 
expenses  shall  be  borne  by  himself,  and  he  must  reimburse  them  by  his  pay;  and 
if  this  is  insufficient,  with  his  other  property. 

If  it  proceeds  from  the  ordinary  services  of  the  vessel,  the  expenses  shall  be 
borne  exclusively  by  the  managing  owner ;  but  if  it  arises  from  extraordinary  services 
rendered  to  the  vessel  or  cargo,  the  expenses  shall  be  apportioned  as  general  average 
between  the  managing  owner  and  the  shippers. 

945.  An  officer  or  seaman  who  has  died  in  defence  of  the  vessel  shall  be  considered 
as  aUve  for  the  purpose  of  earning  the  agreed  pay  and  remuneration,  provided  that 
the  vessel  finishes  her  voyage. 

Tliis  rule  shall  also  apply  to  an  officer  or  seaman  who  has  been  taken  captive 
on  the  occasion  of  the  defence  of  the  vessel. 

946.  The  heirs  of  a  seaman  who  has  contracted  by  the  month,  and  who  dies 
during  the  voyage  through  a  cause  foreign  to  the  defence  of  the  vessel,  are  entitled 
to  the  pay  earned  up  to  the  day  of  the  death. 

If  the  agreement  is  for  the  voyage,  the  heirs  shall  only  have  a  right  of  action 
for  half  the  agreed  amount,  when  the  death  occurs  on  the  outward  voyage ;  but  if  it 
happens  on  the  return  voyage,  they  can  claim  payment  of  the  whole  thereof. 

If  the  contract  is  by  shares  or  according  to  the  freights,  and  the  seaman  dies 
after  the  commencement  of  the  voyage,  all  the  agreed  proportion  shall  be  wholly 
paid  to  his  heirs ;  but  if  he  dies  before  the  commencement  of  the  voyage,  they  shall 
have  no  right  to  the  agreed  remuneration. 

947.  AVhen  the  crew  has  been  engaged  for  several  successive  voyages,  they  may 
require  payment  of  the  agreed  wages  and  remuneration  at  the  end  of  each  voyage. 

948.  In  the  event  of  capture  or  shipwreck  with  absolute  loss  of  the  vessel  and 
cargo,  the  seamen  shall  have  no  right  to  the  agreed  pay  and  remuneration;  nor  can 
they  be  obliged  to  return  the  advances  which  they  have  received. 

The  proceeds  of  the  remains  of  the  vessel  and  the  freight  of  the  salved  goods 
shall  be  subject  to  the  privileged  payment  of  the  wages  of  the  crew  if  engaged  by  the 
month  or  for  a  lump  sum. 

The  master  shaU  be  included  in  the  distribution  for  the  proportional  part  which 
corresponds  to  his  pay. 

949.  If  the  seamen's  pay  depends  on  the  freight,  they  shall  only  be  entitled, 
in  the  event  provided  for  by  the  preceding  article,  to  require  payment  of  their  wages 
out  of  the  freight  of  the  salved  goods  pro  rata  with  the  other  participants. 

B  13 
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Caso  de  haber  trabajado  en  el  salvamento  de  los  despojos  de  la  nave,  se  les 
abonara  una  gratificacion  proporcionada  a  sus  esfuerzos  i  a  los  riesgos  que  hubieren 
corrido  para  salvarlos. 

950.  La  exencion  que  el  art.  902  otorga  al  capitan  se  estiende  tambien  a  los 
hombres  de  mar. 

951.  La  nave  i  fletes  son  responsables  privilejiadamente  de  los  salaries  e  in- 
demnizaciones  debidas  a  los  hombres  de  mar  ajustados  por  meses  o  por  viajes. 

952.  El  hombre  de  mar  puede  rescindir  su  empeno:  1.°  Por  la  variacion  del 
destino  de  la  nave  antes  de  principiarse  el  viaje  para  el  cual  se  hubiere  contratado; 

—  2.  °  Per  la  declaracion  de  guerra  entre  la  Republica  i  la  nacion  a  cuyo  territorio 
estuviere  destinada  la  nave;  —  3.°  Por  la  adquisicion  de  noticias  segursis  de  la 
existencia  de  una  epidemia  en  el  puerto  de  descarga,  antes  de  comenzarse  el  viaje 
o  durante  una  arribada;  —  4.°  Por  la  muerte  o  despedida  del  capitan  antes  de 
la  salida  de  la  nave;  —  5.°  Por  la  falta  de  convoi,  cuando  se  hubiere  ajustado 
para  navegar  bajo  la  escolta  de  un  buque  de  guerra;  —  6.°  Por  cualquiera  en- 
fermedad  que  le  inhabilite  para  prestar  el  servicio  a  que  se  hubiere  comprometido ; 

—  7.°  Por  el  mal  trato  o  falta  de  alimentos  convenientes. 

La  reseision  en  este  caso  podra  ser  sohcitada  durante  el  viaje  ante  el  juzgado 
de  comercio  en  los  puertos  de  la  RepubUca,  i  en  los  estranjeros  ante  el  consul  chileno, 
i  en  su  defecto  ante  la  autoridad  local. 

953.  Se  prohibe  a  los  hombres  de  mar,  so  pena  de  perder  sus  salaries,  demandar 
al  capitan  durante  el  viaje,  salvo  los  casos  previstos  en  el  articulo  precedente. 

954.  La  tripulacion  no  puede  cargar  mercaderias  por  su  cuenta  sin  consenti- 
miento  del  naviero  o  del  que  hubiere  fletado  la  nave  por  entero,  a  no  ser  que  la  cos- 
tumbre  local  se  lo  permita. 

955.  Los  hombres  de  mar  estan  obligados:  1.°  A  cumplir  su  empeno,  bajo 
responsabUidad  de  danos  i  perjuicios  i  so  las  penas  que  establecen  las  leyes  i 
reglamentos  de  marina,  a  menos  que  les  sobrevenga  justa  causa  para  no  hacerlo.  — 
En  consecuencia,  para  pasar  al  servicio  de  otra  nave  sin  incurrir  en  las  responsabili- 
dades  indicadas,  deberan  obtener  permiso  por  escrito  del  naviero  o  capitan  con 
quien  se  hubieren  ajustado.  —  2.°  A  embarcarse  en  el  momento  en  que  el  capitan 
los  requiera  i  a  equipar  i  cargar  la  nave.  —  3."^  A  obedecer  sin  contradiccion  al 
capitan  i  a  los  oficiales  en  su  caso  en  todo  lo  concerniente  al  servicio  de  la  nave. 

—  4.  °  A  permanecer  a  bordo  i  no  salir  de  la  nave  sin  hcencia  del  capitan  o  del  que 
haga  sus  veces.  —  5.°  A  defender  la  nave  atacada  por  enemigos  o  piratas  i  ausiliar 
activamente  al  capitan  en  todos  los  casos  en  que  aqueUa  peUgre.  —  6.°  A  prestar 
las  declaraciones  que  les  pxija  el  capitan  para  justificar  sus  protestas.  —  7.°  A  des- 
cargar  la  nave  concluido  el  viaje  i  a  desarmarla  i  amarrarla  en  lugar  seguro. 

956.  Las  obhgaciones  reciprocas  del  naviero  i  jente  de  mar  principian  desde 
el  momento  de  firmarse  sus  contratas,  i  concluyen  por  el  desarme  de  la  nave. 

957.  Las  obligaciones  del  hombre  de  mar  se  estlnguen:  1.°  Por  la  espiracion 
del  tiempo  del  ajuste  o  la  consumacion  del  viaje  para  el  que  fuere  contratado;  — 
2.  °  Por  su  muerte ;  —  3.  °  Por  su  despedida  del  servicio ;  —  4.  °  Por  la  venta,  apresa- 
miento  o  naufrajio  de  la  nave;  —  5.°  Por  la  variacion  del  destino  de  la  nave;  — • 
6.°  Por  la  revocacion  voluntaria  o  forzada  del  viaje. 

958.  Aconteciendo  la  revocacion  del  viaje  por  un  hecho  voluntario  del  naviero 
antes  que  la  nave  haya  zarpado  del  puerto,  los  hombres  de  mar  ajustados  por  meses 
percibiran  por  via  de  indemnizacion  una  mesada  de  su  respective  salario  i  las  dietas 
que  ya  hubieren  devengado. 

Ajustada  la  tripulacion  por  un  precie  alzade,  la  mesada  i  dietas  seran  determina- 
das  dividiendo  el  precie  per  el  numero  de  dias  que  apreximadamente  se  calcule 
deberia  durar  el  viaje.    Este  calcule  se  hara  por  peritos. 

Calculandose  que  la  duracien  del  viaje  proyectado  no  deberia  pasar  de  un  mes, 
la  indemnizacion  se  reducira  al  salario  de  quince  dias. 

Las  anticipacienes  hechas  a  la  tripulacion  seran  deducidas  del  imperte  de  la 
indemnizacion  i  dietas. 

959.  Siempre  que  la  revocacion  ocurra  despues  de  principiade  el  viaje,  les 
hombres  de  mar  contratados  per  meses  percibiran  el  salario  devengado  i  ademas  el 
correspondiente  al  tiempo  que  necesiten  para  Uegar  al  puerto  del  destino  de  la  nave ; 
i  los  contratados  por  viaje  devengaran  la  cantidad  alzada  que  hubieren  estipulado. 
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If  they  have  worked  in  salving  the  remains  of  the  vessel,  they  shall  be  paid  a 
gratuity  in  proportion  to  their  efforts  and  the  risks  which  they  have  run  in  order  to 
salve  them. 

950.  The  exemption  granted  by  article  902  to  the  master  extends  also  to  the 
seamen. 

951.  The  vessel  and  freights  are  in  a  privileged  manner  hable  for  the  pay  and 
compensation  due  to  the  seamen  who  have  been  engaged  by  the  month  or  voyage. 

952.  A  seaman  may  rescind  his  undertaking :  1 .  For  a  change  in  the  destination 
of  the  vessel  before  the  commencement  of  the  voyage  for  which  he  has  been  engaged ; 
—  2.  For  a  declaration  of  war  between  the  Republic  and  the  nation  to  whose  territory 
the  vessel  was  destined ;  —  3.  On  receiving  certain  news  of  the  existence  of  an  epidemic 
in  the  port  of  discharge,  before  the  commencement  of  the  voyage  or  during  a  com- 
pulsory call ;  —  4.  For  the  death  or  dismissal  of  the  master  before  the  departure  of 
the  vessel;  —  5.  For  the  want  of  convoy,  when  he  has  been  engaged  to  sail  luider 
the  escort  of  a  man  of  war ;  —  6.  In  case  of  any  illness  which  incapacitates  him  from 
rendering  the  service  for  which  he  has  been  engaged ;  —  7.  For  bad  treatment  or  want 
of  suitable  food. 

In  this  case  rescission  may  be  applied  for  during  the  voyage  to  the  commercial 
court  in  the  ports  of  the  Republic,  and  in  foreign  ports  to  the  Chilean  consul,  and  in 
his  default,  to  the  local  authority. 

953.  Under  pain  of  losing  their  pay,  seamen  are  forbidden  to  sue  the  master 
during  the  voyage,  except  in  the  cases  for  which  the  preceding  article  provides. 

954.  The  crew  cannot  ship  goods  on  their  own  account  \vithout  the  consent 
of  the  managing  owner  or  of  a  person  who  has  chartered  the  vessel  as  a  whole,  unless 
the  local  custom  allows  it. 

955.  Seamen  are  bound :  1 .  To  fulfil  their  undertaking,  under  habihty  for  damage 
and  the  penalties  enacted  by  the  marine  laws  and  regulations,  unless  there  occurs  a 
just  cause  for  not  doing  so.  Consequently,  in  order  to  pass  to  the  service  of  another 
vessel  without  incurring  the  said  habihties,  they  must  obtain  the  written  permission 
of  the  managing  owner  or  master  \vith  whom  they  have  engaged  themselves;  — 
2.  To  go  on  board  at  the  time  when  the  master  requires  them  and  to  fit  out  and  load 
the  vessel ;  —  3.  To  obey  the  master  and  officers,  as  the  case  may  be,  without  contra- 
diction, in  all  that  concerns  the  service  of  the  vessel;  —  4.  To  remain  on  board  and 
not  leave  the  vessel  without  leave  of  the  master  or  of  the  person  who  is  doing  his 
duty;  —  5.  To  defend  the  vessel  when  attacked  by  enemies  or  pirates  and  actively 
to  aid  the  master  in  all  cases  m  which  the  vessel  is  in  danger ;  —  6.  To  make  the  declara- 
tions required  by  the  master  for  proving  his  protests;  —  7.  To  unload  the  vessel 
at  the  conclusion  of  the  voyage,  to  dismantle  her  and  moor  her  in  a  safe  place. 

956.  The  mutual  obUgations  of  the  managing  owner  and  seamen  begin  from 
the  time  of  their  articles  being  signed,  and  conclude  with  the  dismanthng  of  the 
vessel. 

957.  The  obhgations  of  a  seaman  are  extinguished:  1.  By  the  expiration  of 
the  time  of  the  agreement  or  the  conclusion  of  the  voyage  for  which  he  is  engaged ;  — 
2.  By  his  death;  —  3.  By  his  dismissal  from  the  service;  —  4.  By  the  sale,  capture 
or  wreck  of  the  vessel ;  —  5.  By  a  change  in  the  destination  of  the  vessel;  —  6.  By  the 
voluntary  or  compulsory  revocation  (abandonment)  of  the  voyage. 

958.  If  the  revocation  of  the  voyage  happens  through  the  voluntary  act  of 
the  managing  owner  before  the  vessel  has  sailed  from  the  port,  the  seamen  who  are 
engaged  by  the  month  shall  receive  by  way  of  compensation  one  month  of  their 
respective  wages  and  the  daily  wages  which  they  have  already  earned. 

If  the  crew  are  engaged  at  a  lump  sum,  the  monthly  and  daily  pay  shall  be  deter- 
mined by  dividing  the  sum  by  the  number  of  days  which  it  is  calculated  the  voyage 
ought  approximately  to  last.    Tliis  calculation  shall  be  made  by  experts. 

If  it  is  calculated  that  the  length  of  the  proposed  voyage  ought  not  to  exceed  one 
month,  the  compensation  shall  be  hmited  to  the  wages  for  fifteen  days. 

Advances  made  to  the  crew  shall  be  deducted  from  the  amount  of  the  compensa- 
tion and  daily  pay. 

959.  Wlienever  revocation  occurs  after  the  voyage  is  begun,  the  seamen  who 
are  engaged  by  the  month  shall  receive  the  earned  pay  and  also  that  which  corres- 
ponds to  the  time  which  they  require  for  arriving  at  the  port  of  the  destination 
of  the  vessel ;  and  those  who  are  engaged  by  the  voyage  shall  earn  the  lump  sum  for 
which  they  have  stipulated. 
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A  unos  i  otros  se  les  proporcionara  trasporte  para  el  puerto  de  salida  o  de  des- 
carga  a  su  eleccion. 

960.  Las  disposiciones  de  los  dos  articulos  precedentes  seran  aplicadas  aun  a 
los  casos  en  que  la  revocacion  del  viaje  provenga  de  un  hecho  voluntario  de  los  car- 
gadores,  salvo  el  dereoho  del  naviero  para  reclamar  de  estos  la  indemnizacion  corres- 
pondiente. 

961.  Revocado  el  viaje  antes  de  la  salida  de  la  nave  por  justa  causa  indepen- 
diente  del  naviero  o  cargadores,  los  hombres  de  mar  no  tienen  derecho  a  indemni- 
zacion alguna,  i  solo  podran  reclamar  el  page  de  los  salarios  devengados  hasta  el 
dia  de  la  revocacion. 

962.  Son  causas 'justas  para  la  revocacion  del  viaje:  1.°  La  declaracion  de 
guerra  entre  la  Republica  i  la  nacion  a  que  pertenezca  el  puerto  de  la  descarga,  i 
la  interdiccion  de  comercio  con  esa  misma  nacion ;  —  2.  °  El  bloqueo  del  puerto  a  que 
f uere  destinada  la  nave,  o  la  peste  reinante  en  el  mismo ;  —  3.  °  La  prohibicion  de 
importar  al  puerto  a  que  se  dirije  la  nave  mercaderias  de  la  misma  especie  que 
las  cargadas  en  ella;  —  4.°  El  embargo  de  la  nave  por  orden  del  Presidente  de  la 
Republica  o  la  detencion  por  causa  ajena  de  la  voluntad  del  naviero;  —  5.°  Cual- 
quiera  averia  de  la  nave  que  la  inhabilite  para  navegar. 

963.  Ocurr/endo  despues  de  comenzado  el  viaje  alguno  de  los  casos  propuestos 
en  los  tres  prim  eros  numeros  del  articulo  anterior,  los  hombres  de  mar  concertados 
por  meses  percibiran  en  el  puerto  de  la  primera  arribada  los  salarios  que  les  corres- 
pondan  segun  el  tiempo  que  hubieren  servido,  i  los  ajustes  quedaran  rescindidos. 

Si  los  ajustes  fueren  hechos  por  una  cantidad  alzada,  el  monto  del  salario  sera 
fijado  en  la  forma  que  prescribe  el  art.  958,  inciso  segundo. 

Pero  si  la  nave  hubiere  de  continuar  navegando,  el  capitan  i  la  tripulacion 
podran  exijirse  mutuamente  el  cumplimiento  de  sus  ajustes. 

964.  En  el  caso  previsto  en  el  numero  4.  °  del  art.  962  se  abonara  a  la  tripulacion 
contratada  por  meses  la  mitad  de  sus  salarios  durante  el  embargo  o  la  detencion; 
pero  si  aquel  o  esta  durare  mas  de  noventa  dias,  el  ajuste  quedara  rescindido  sin 
indemnizacion. 

El  contrato  celebrado  por  una  cantidad  alzada  sera  tambien  rescindido  pasados 
los  noventa  dias. 

965.  La  tripulacion  no  podra  exijir  mas  que  el  pago  de  los  salarios  devengados 
en  el  caso  que  enuncia  el  numero  5.  °  del  articulo  precitado. 

Si  la  inhabilitacion  de  la  nave  fuere  causada  por  dolo  o  culpa  del  capitan  o  pUoto, 
la  tripulacion  podra  demandar  a  estos  la  indemnizacion  que  corresponda. 

966.  Variado  el  destino  de  la  nave  antes  de  su  salida  i  no  conformandose  los 
hombres  de  mar  con  la  variacion,  el  naviero  les  abonara  los  salarios  correspondientes 
a  los  dias  trascurridos  desde  la  fecha  del  respective  ajuste  i  una  mesada  por  via  de 
indemnizacion. 

Si  aceptaren  la  variacion,  i  la  distancia  i  otras  circunstancias  dieren  m6rito  a  un 
salario  o  retribucion  mayor,  el  aumento  sera  fijado  por  peritos  toda  vez  que  las  partes 
no  lo  acordaren  amigablemente. 

La  regla  establecida  en  el  inciso  primero  se  aplicara  tambien  al  caso  en  que  la 
variacion  provenga  de  un  hecho  de  los  cargadores,  sin  perjuicio  de  las  indemniza- 
ciones  que  correspondan  al  naviero. 

967.  La  prolongacion  del  viaje  a  puertos  mas  distantes  de  los  designados,  cau- 
sada por  un  hecho  voluntario  del  naviero  o  de  los  cargadores,  da  derecho  a  los  hom- 
bres de  mar  contratados  por  una  cantidad  alzada  a  un  aumento  de  salario  propor- 
cionado  al  convenido  en  sus  respectivos  ajustes.  El  acoitamiento  del  viaje  no 
priva  a  los  hombres  de  mar  de  su  derecho  al  integro  pago  de  los  salarios  estipulados. 

968.  Los  hombres  de  mar  ajustados  a  la  parte  no  tienen  derecho  a  reclamar 
dietas  ni  indemnizacion  por  la  revocacion,  variacion,  retraso  o  prolongacion  del 
viaje  provenientes  de  un  caso  fortuito  o  fuerza  mayor. 

Pero  si  tales  sucesos  fueren  ocasionados  por  un  hecho  del  naviero  o  del  capitan, 
la  jente  de  mar  tendra  derecho  a  una  indemnizacion  a  juicio  de  peritos. 

Si  ocurrieren  por  un  hecho  de  los  cargadores,  los  hombres  de  mar  no  tendran 
accion  sino  a  la  cuota  proporcional  que  les  corresponda,  segun  sus  ajustes,  en  la  in- 
demnizacion que  aquellos  dieren  al  naviero. 

969.  Las  reglaa  de  este  titulo  son  aplicables  a  los  contratos  del  capitan,  en  cuanto 
no  se  opongan  a  las  establecidas  en  el  parrafo  2  del  titulo  anterior. 
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Transport  shall  be  given  to  both  to  the  port  of  sailing  or  unloading,  at  their 
election. 

960.  The  provisions  of  the  two  preceding  articles  shall  apply  even  to  cases  in 
which  the  revocation  of  the  voyage  proceeds  from  a  voluntary  act  of  the  shippers, 
saving  the  right  of  the  managing  owner  to  claim  the  respective  compensation  from 
the  latter. 

961.  When  the  voyage  is  revoked  before  the  saihng  of  the  vessel  for  a  just  cause 
which  is  independent  of  the  managing  owner  and  shippers,  the  seamen  are  not 
entitled  to  any  compensation,  and  can  only  claim  payment  of  the  wages  earned  up 
to  the  day  of  the  revocation. 

962.  The  following  are  just  causes  for  revoking  a  voyage:  1.  Declaration  of 
war  between  the  RepubHc  and  the  nation  to  which  the  port  of  discharge  belongs, 
and  the  interdiction  of  commerce  with  the  said  nation;  —  2.  Blockade  of  tlie  port 
to  which  the  vessel  is  bound,  or  pestilence  being  prevalent  therein ;  —  3.  Prohibition 
of  importing  goods  of  the  same  kind  as  those  loaded  therein  into  the  port  to  which 
the  vessel  is  bound ;  —  4.  Arrest  of  the  vessel  by  order  of  the  President  of  the  Republic 
or  detention  for  a  cause  foreign  to  the  wish  of  the  managing  owner;  —  5.  Any  damage 
to  the  vessel  which  disables  her  from  sailing. 

963.  If  any  one  of  the  events  suggested  in  the  three  first  numbers  of  the  preceding 
article  occurs  after  commencement  of  the  voyage,  the  seamen  who  are  engaged  by 
the  month  shall  receive  in  the  port  of  the  first  arrival  the  pay  which  belongs  to  them 
according  to  the  time  they  have  served,  and  their  articles  shall  be  rescinded. 

If  the  agreement  Ls  made  at  a  lump  sum,  the  amount  shall  be  fixed  as  provided 
by  the  second  paragraph  of  article  958. 

But  if  the  vessel  has  to  continue  navigating,  the  master  and  crew  may  mutually 
demand  the  performance  of  their  articles. 

964.  In  the  event  provided  by  number  4  of  article  962,  half  of  their  wages  during 
the  arrest  or  detention  shall  be  paid  to  a  crew  which  is  engaged  by  the  month;  but 
if  either  lasts  more  than  ninety  days,  the  articles  shall  be  rescinded  without  com- 
pensation. 

A  contract  made  at  a  lump  sum  shall  likewise  be  rescinded  on  the  expiration  of 
ninety  days. 

965.  In  the  event  stated  in  number  5  of  the  said  article,  the  crew  cannot  demand 
more  than  the  payment  of  the  wages  due. 

If  the  unseaworthiness  of  the  vessel  is  caused  by  fraud  or  fault  of  the  master 
or  navigating  officer,  the  crew  may  sue  them  for  proper  compensation. 

966.  If  the  destination  of  the  vessel  is  changed  before  her  sailing  and  the  seamen 
do  not  consent  to  the  change,  the  managing  owner  shall  pay  them  the  wages  which 
correspond  to  the  days  which  have  transpired  since  the  date  of  the  respective  articles, 
and  a  month's  pay  by  way  of  compensation. 

If  they  accept  the  change,  and  the  distance  or  other  circumstances  entitle  them 
to  greater  pay  or  remuneration,  the  increase  shall  be  fixed  by  experts  whenever  the 
parties  do  not  agree  upon  it  amicably. 

The  rule  enacted  by  the  first  paragraph  shall  apply  also  to  the  case  of  the  change 
proceeding  from  an  act  of  the  shippers,  without  prejudice  to  the  compensations 
which  belong  to  the  managing  owner. 

967.  Prolongation  of  a  voyage  to  ports  which  are  more  distant  than  those  defined, 
caused  by  the  voluntary  act  of  the  managing  owner  or  the  shippers,  entitles  the 
seamen  who  are  engaged  at  a  lump  sum  to  an  increase  of  pay  in  proportion  to  that 
agreed  in  their  respective  articles.  Curtailment  of  a  voyage  does  not  deprive  the 
seamen  of  their  right  to  payment  of  the  agreed  wages  in  full. 

968.  Seamen  who  are  engaged  on  shares  are  not  entitled  to  claim  daily  wages 
or  compensation  for  the  revocation,  change,  delay  or  prolongation  of  the  voyage 
which  proceeds  from  a  fortiritous  event  or  vis  major. 

But  if  such  events  are  occasioned  by  an  act  of  the  managing  owner  or  of  the 
master,  the  seamen  shall  be  entitled  to  compensation  according  to  the  judgment  of 
experts. 

If  they  occur  through  an  act  of  the  shippers,  the  seamen  shall  have  no  right 
of  action  except  for  the  proportional  share  which  belongs  to  them  according  to  their 
articles,  in  the  compensation  which  the  former  give  to  the  managing  owner. 

969.  The  rules  of  this  Title  apply  to  the  master's  contracts,  so  far  as  they  are 
not  in  opposition  to  those  enacted  by  §  2  of  the  preceding  Title. 
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Titulo  IV.    Del  fletamento,  del  conocimiento  i  de  los  pasajeros. 

§  1.°    Definiciones  i  reglas  relativas  al  fletamento. 

970.  El  fletamento  es  un  contrato  de  trasporte  por  el  cual  el  naviero,  personal- 
mente  o  representado,  arrienda  a  otro  la  nave  equipada  i  armada,  i  se  obliga  a  con- 
ducir  en  ella  a  un  lugar  determinado  mercaderias  o  personas  mediante  un  precio 
convenido. 

Este  precio  se  llama  flete. 

Llamase  fletante  la  persona  que  da  en  arrendamiento  la  nave  i  promete  el  tras- 
porte, i  fletador  el  que  carga  la  nave  i  paga  el  precio  estipulado. 

971.  La  nave  puede  ser  fletada  total  o  parcialmente. 

972.  El  fletamento  de  toda  la  nave  se  celebra:  Por  un  viaje  redondo,  cual- 
quiera  que  sea  su  duracion,  estipulandose  por  flete  una  cantidad  alzada;  —  Por 
tiempo  i  cantidad  determinada ;  —  Por  meses,  fijandose  por  flete  una  cantidad  por 
cada  uno  de  los  meses  que  dure  el  viaje. 

El  viaje  comprende  la  ida  i  la  vuelta  de  la  nave,  a  no  ser  que  laa  partes  acuerden 
otra  cosa. 

El  fletamento  total  de  la  nave  no  comprende  la  camara  del  capitan  ni  el  espacio 
necesario  para  el  aposentamiento  de  la  tripulacion  i  custodia  de  los  aparejos  i  vituallas. 

973.  El  fletamento  parcial  se  celebra :  Por  una  parte  determinada  de  la  nave ; 

—  Por  una  cierta  cantidad  de  mercaderias  consideradas  a  bulto,  i  por  un  precio 
alzado;  —  Por  peso  o  a  tanto  el  quintal;  —  Per  cabida  o  a  tanto  la  tonelada; 

—  A  carga  jeneral. 

974.  El  fletamento  es  a  carga  jeneral  cuando  el  fletante  se  obliga  a  trasportar 
las  mercaderias  del  fletador  en  caso  que  dentro  de  un  determinado  plazo  complete 
la  carga  de  la  nave  mediante  el  ajuste  de  otros  fletamentos. 

El  fletamento  a  carga  jeneral  Ueva  implicita  una  condicion  resolutoria,  que  se 
considera  cumplida  cuando  el  fletante  no  complete  en  el  termino  estipulado  las  tres 
cuartas  partes  de  la  carga  que  pueda  portear  la  nave. 

975.^)  Los  fletamentos  de  naves  estranjeras  celebrados  en  los  puertos  de  la  Re- 
piiblica  estan  sujetos  a  las  disposiciones  de  este  Codigo,  aunque  el  capitan  sea  tambien 
estranjero. 

Ajustados  fuera  de  la  Republica,  se  sujetaran  a  las  mismas  disposiciones  en  todo 
lo  concerniente  a  la  descarga  o  a  cualquiera  otro  acto  que  deba  ser  realizado  en  el 
territorio  chileno. 

§  2.°    De  la  capacidad  para  fletar  la  nave  i  de  la  poliza  de  fletamento. 

976.  Solo  el  naviero  puede  celebrar  el  contrato  de  fletamento. 

977.  El  capitan  podra  asumir  el  caracter  de  fletante  en  el  caso  previsto  en  el 
niimero  6.  °  del  art.  898 ;  pero  si  fletare  la  nave  en  el  lugar  de  la  residencia  del  naviero 
o  de  su  consignatario,  el  fletamento  sera  valido,  siempre  que  el  fletador  haya  pro- 
cedido  de  buena  fe. 

El  fletamento  ajustado  en  ausencia  del  naviero  o  de  su  consignatario  sera  valido 
aunque  el  capitan  haya  contravenido  sus  instrucciones. 

En  uno  i  otro  caso  el  capitan  sera  responsable  de  los  danos  i  perjuicios  que  sufra 
el  naviero. 

978.2)  Puede  ser  fletador  cualquiera  persona  que  tenga  capacidad  para  obligarse. 

979.3)  El  fletamento  debe  ser  redactado  por  escrito,  antes  o  despues  de  recibida 
la  carga,  i  no  podra  ser  probado  por  testigos  cuando  el  flete  exceda  de  doscientos  pesos. 

La  escritura  en  que  se  consignan  las  condiciones  del  contrato  se  Uama  poliza 
de  fletamento  i  puede  ser  publica,  oficial  o  privada. 

Si  la  escritura  fuere  oficial  o  privada,  se  estenderan  tantos  ejemplares  cuantos 
fueren  los  contratantes ;  i  si  alguno  de  estos  no  supiere  f  irmar,  lo  hara  a  su  ruego  otra 
persona. 

980.  Las  polizas  de  fletamento  estendidas  con  intervencion  de  corredor  mari- 
timo hacen  fe  en  juicio,  certificando  este  la  autenticidad  de  las  firmas  i  que  fueron 
puestas  a  su  presencia  por  las  mismas  partes  o  por  otra  persona  a  su  ruego. 


1)  Art.  16  C.  C.         2)  Art.  1446  i  1447  C.  C. 
S)  Art.  1708  i  1709  C.  C. 
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Title  IV.    Affreightment,  bills  of  lading  and  passengers. 

§  1.    Definitions  and  rules  which  relate  to  affreightment. 

970.  An  affreightment  is  a  contract  of  carriage  whereby  a  managing  owner, 
in  person  or  by  his  representative,  lets  to  another  an  equipped  and  fitted  vessel, 
and  is  bound  to  carry  therein  goods  or  persons  for  an  agreed  price  to  a  certain  place. 

This  price  is  called  the  freight. 

The  person  who  lets  the  vessel  and  promises  the  carriage  is  called  the  ship-owner, 
and  the  one  who  loads  the  vessel  and  pays  the  agreed  price  is  called  the  charterer 
(or  freighter). 

971.  A  vessel  may  be  freighted  wholly  or  partially. 

972.  The  affreightment  of  a  whole  vessel  is  made :  For  a  round  voyage,  whatever 
be  the  duration  thereof,  a  lump  sum  being  agreed  as  freight;  —  For  a  time  and  a 
certain  sum;  —  By  the  month,  an  amount  for  each  of  the  months  that  the  voyage 
lasts  being  fixed  as  freight ;  —  The  voyage  includes  the  going  and  return  of  the  vessel, 
unless  the  parties  otherwise  agree. 

The  total  affreightment  of  a  vessel  does  not  include  the  master's  room  nor  the 
space  necessary  for  lodging  the  crew  and  keeping  the  tackle  and  victuals. 

973.  Partial  affreightment  is  made:  For  a  certain  part  of  a  vessel;  —  For  a 
certain  amount  of  goods  reckoned  in  bulk,  and  at  a  lump  sum ;  —  By  weight  or  so 
much  per  hundredweight ;  —  By  the  capacity  or  so  much  a  ton ;  —  For  a  general 
cargo. 

974.  An  affreightment  is  for  a  general  cargo  when  the  ship-owner  is  bound  to 
carry  the  goods  of  the  freighter  in  case  he  completes  the  loading  of  the  vessel  within 
a  certain  time  by  means  of  agreements  for  other  affreightments. 

An  affreightment  for  a  general  cargo  implies  a  condition  subsequent  which  is 
considered  to  be  fulfilled  when  the  ship-owner  does  not  complete  three  fourth  parts 
of  the  cargo  which  the  vessel  can  carry,  within  the  stipulated  time. 

975.1)  Affreightments  of  foreign  vessels  made  in  ports  of  the  RepubUc  are  subject 
to  the  provisions  of  this  Code,  although  the  master  is  likewise  a  foreigner. 

If  they  are  agreed  outside  the  RepubUc,  they  shall  be  subject  to  the  same  pro- 
visions in  all  that  concerns  the  miloading  or  any  other  act  which  ought  to  be  effected 
in  Chilean  territory. 

§  2.    Capacity  to  charter  a  vessel.    The  Charter-party. 

976.  Only  the  managing  owner  can  make  a  contract  of  affreightment. 

977.  The  master  may  assume  the  character  of  owner  in  the  case  provided  by 
number  6  of  article  898;  and  if  he  lets  out  the  vessel  in  the  place  of  the  residence  of 
the  managing  owner  or  of  his  consignee,  the  affreightment  shall  be  vaUd,  provided 
that  the  freighter  has  acted  in  good  faith. 

An  affreightment  contracted  in  the  absence  of  the  managing  owner  or  of  his 
consignee  shall  be  vahd,  although  the  master  has  infringed  his  instructions. 

In  either  case  the  master  shall  be  hable  for  the  damage  suffered  by  the  managing 
owner. 

978.2)  Any  person  who  has  legal  capacity  to  bind  himself  may  be  a  freighter. 

979.3)  The  affreightment  must  be  drawn  up  in  writing  before  or  after  the  cargo 
is  received,  and  cannot  be  proved  by  witnesses  when  the  freight  exceeds  two  hundred 
pesos. 

The  instrument  in  which  the  terms  of  the  contract  are  stated  is  called  a  charter- 
party  and  may  be  notarial,  official  or  private. 

If  the  instrument  is  official  or  private,  as  many  copies  shall  be  written  out  as 
there  are  contractors ;  and  if  any  one  of  the  latter  does  not  know  how  to  sign,  another 
person  shall  do  so  at  his  request. 

980.  Charter-parties  which  are  written  out  with  the  intervention  of  a  ship- 
broker  are  sufficient  evidence  in  court  on  the  latter  certifying  the  authenticity  of 
the  signatures  and  that  they  were  affixed  in  his  presence  by  the  parties  or  by 
another  person  at  their  request. 

1)  Art.  16  of  the  C.  C.         ^)  Art.  1446  and  1447  of  the  C.  C. 
3)  Art.  1708  and  1709  of  the  C.  C. 
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Discordando  las  polizas  presentadas  por  los  contratantes,  se  dara  fe  a  la  que 
aparezca  conforme  con  la  que  el  corredor  tenga  en  su  rejistro. 

981.1)  Hacen  tambien  fe  las  polizas  privadas,  toda  vez  que  las  partes  reconoz- 
can  sus  firmas. 

Si  las  negaren,  la  existencia  i  condiciones  del  fletamento  podran  ser  justificadas 
por  los  medios  que  establece  este  Codigo. 

982.  La  escritura  de  fletamento  debe  espresar:  1.°  El  nombre,  apellido  i  do- 
niicilio  del  naviero,  consignatario  o  capitan,  si  alguno  de  cstos  fuere  el  que  celebra 
el  fletamento;  —  2.°  El  nombre,  apellido  i  domicilio  del  fletador,  i  obrando  fete 
por  comision,  el  de  la  persona  por  cuya  cuenta  se  ajuste  el  fletamento;  —  3.°  La 
clase,  nombre,  porte,  pabeUon  i  puerto  de  matricula  de  la  nave;  —  4.°  El  puerto 
de  carga  i  descarga ;  —  5.  °  La  cabida,  el  numero  de  toneladas,  o  la  cantidad  de 
peso  o  medida  que  las  partes  se  obliguen  respectivamente  a  cargar  i  portear;  — 
6.°  El  flete  i  lugar  donde  deba  hacerse  el  pago,  isi  esta  ajustado  por  una  cantidad 
alzada  por  el  viaje,  por  un  tanto  al  mes  o  por  las  cavidades  que  se  hubieren  de 
ocupar,  o  por  el  peso  o  la  medida  de  las  mercaderias  en  que  consista  el  cargamento; 
—  7.°  Si  el  fletamento  es  total  o  parcial;  —  8.°  El  numero  de  dias  convenidos 
para  la  carga  i  la  descarga;  —  9.°  Las  estadias  i  sobrestadias  acordadas  para  el 
caso  que  la  carga  o  la  descarga  no  concluya  dentro  de  los  dias  senalados  al  efecto, 
i  la  indemnizacion  que  deba  pagarse  por  cada  una  de  ellas;  —  10.°  El  tanto  que 
se  haya  de  dar  al  capitan  por  capa;  —  11.°  Todos  los  demas  pactos  en  que  con- 
vinieren  las  partes. 

983.  Declarandose  en  la  poliza  mayor  porte  del  que  efectivamente  tenga  la 
nave,  el  fletador  podra  rescindir  el  fletamento  o  exijir  reduccion  del  flete. 

En  uno  u  otro  caso  el  fletante  debera  indemnizar  al  fletador  los  perjuicios  que 
suf ra,  salvo  que  la  diferencia  entre  el  porte  declarado  i  la  verdadera  cabida  de  la  nave 
no  exceda  de  una  cuadrajesima  parte,  o  que  la  designacion  aparezca  conforme  con 
el  certiticado  de  matricula. 

Excediendo  la  diferencia  de  una  cuadrajesima  parte,  esta  sera  tomada  en  cuenta 
para  determinar  el  importe  de  la  indemnizacion  debida  al  fletador. 

984.  Si  el  porte  declarado  fuere  menor  que  la  cabida  efectiva  de  la  nave  fletada 
por  entero  en  una  cantidad  alzada,  el  fletador  no  estara  obligado  a  suministrar  carga 
sino  hasta  concurrencia  del  porte  declarado,  ni  el  fletante  podra  exijir  aumento  al- 
guno de  flete. 

Pero  si  el  flete  fuere  ajustado  en  un  tanto  por  tonelada,  el  fletador  debera  abonar 
el  precio  correspondiente  a  todas  las  toneladas  que  ocupe. 

985.  Aunque  en  la  poliza  de  un  fletamento  a  carga  jeneral  se  haya  designado 
con  exactitud  el  porte  de  la  nave,  el  fletante,  si  se  hubiere  comprometido  a  recibir 
mayor  cantidad  de  mercaderias  de  la  que  aquella  pueda  conducir,  debera  indemnizar 
a  los  fletadores  que  no  carguen  por  falta  de  espacio. 

986.  Ocultandose  en  la  poliza  el  verdadero  pabeUon  de  la  nave,  el  fletador 
podra  rescindir  el  fletamento,  i  el  fletante  debera  indemnizarle  de  la  confiscacion, 
aumento  de  derechos  i  de  cualquier  otro  perjuicio  que  le  sobrevenga  por  la 
ocultacion. 

987.  No  designandose  en  la  poliza  el  plazo  para  la  carga  i  la  descarga,  cada  una 
de  estas  operaciones  se  hara  en  los  puertos  de  la  Republica  dentro  del  termino  de 
quince  dias  utiles  i  consecutivos,  desde  que  el  capitan  haya  prevenido  al  fletador  o  a 
su  consignatario  que  esta  dispuesto  a  cargar  o  a  descargar. 

En  el  misnio  caso  la  carga  de  las  naves  del  cabotaje  menor  se  hara  en  tres  dias 
utiles  i  consecutivos,  que  se  contaran  desde  la  fecha  del  contrato,  i  la  descarga 
dentro  del  mismo  plazo  contado  desde  el  arribo  de  la  nave. 

En  los  puertos  estranjeros  se  hara  la  carga  i  la  descarga,  en  defecto  de  convenio, 
en  el  termino  que  designen  los  usos  locales. 

988.  Omitida  en  la  pohza  la  designacion  de  las  estadias  o  sobrestadias,  la  dura- 
cion  de  unas  i  otras  se  arreglara  a  los  usos  locales. 


1)  Art.  335  C.  de  P.  C. 
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If  there  is  a  discrepancy  between  the  contracts  produced  by  the  contractors, 
credit  shall  be  given  to  the  one  which  appears  to  agree  with  what  the  broker  has  in 
his  register. 

981.1)  Private  contracts  are  likewise  sufficient  evidence,  whenever  the  parties 
acknowledge  their  signatures. 

If  they  deny  them,  the  existence  and  terms  of  the  affreightment  may  be  prov- 
ed by  the  means  enacted  by  this  Code. 

982.  The  instrument  of  affreightment  must  state:  1.  The  name,  surname  and 
address  of  the  managing  owner,  consignee  or  master,  if  any  of  them  is  the  one  to 
make  the  affreightment;  —  2.  The  name,  surname  and  address  of  the  charterer, 
and  if  he  is  acting  as  agent,  those  of  the  person  on  whose  account  the  affreightment  is 
arranged;  —  3.  The  class,  name,  tonnage,  flag  and  port  of  register  of  the  vessel;  — 
4.  The  port  of  loading  and  discharge;  —  5.  The  capacity,  the  number  of  tons,  or  the 
quantity  by  weight  or  measure  which  the  parties  are  respectively  obliged  to  load  and 
carry ;  —  6.  The  freight  and  place  where  payment  is  to  be  made,  and  whether  this  is  ar- 
ranged at  a  lump  sum  for  the  voj'age,  for  so  much  per  month,  or  by  the  spaces  they  are 
to  occupy,  or  by  the  weight  or  measure  of  the  goods  of  which  the  cargo  consists ;  — 
7.  If  the  affreightment  is  total  or  partial ;  —  8.  The  number  of  days  agreed  for  loading 
and  discharge;  —  9.  The  lay-days  and  extra  lay-days  for  the  event  of  the  loading  or 
discharge  not  ending  within  the  days  named  for  that  purpose,  and  the  compensation 
(demurrage)  which  has  to  be  paid  for  each  of  them;  —  10.  The  amount  which  has 
to  be  given  to  the  master  as  primage ;  —  11.  All  other  bargains  to  which  the  parties 
agree. 

983.  If  a  greater  toimage  is  stated  in  the  contract  than  that  which  the  vessel 
has  in  fact,  the  charterer  may  rescind  the  affreightment  or  demand  reduction  of 
the  freight. 

In  either  case  the  ship-owner  must  compensate  the  charterer  for  the  damage 
suffered  by  him,  unless  the  difference  between  the  stated  tonnage  and  the  true 
capacity  of  the  vessel  does  not  exceed  the  fortieth  part,  or  unless  the  statement 
appears  to  agree  with  the  certificate  of  the  register. 

If  the  difference  exceeds  the  fortieth  part,  this  shall  be  taken  into  account 
for  the  purpose  of  determining  the  amount  of  the  compensation  due  to  the 
charterer. 

984.  If  the  declared  tormage  is  less  than  the  actual  capacity  of  a  vessel  which  is 
chartered  as  a  whole  at  a  lump  sum,  the  charterer  shall  not  be  obliged  to  supply  more 
cargo  than  the  amount  of  the  declared  tonnage,  nor  can  the  ship-owner  demand  any 
increase  of  freight. 

But  if  the  freight  is  arranged  at  so  much  per  ton,  the  charterer  must  pay  the 
price  which  corresponds  to  the  whole  of  the  tonnage  which  he  occupies. 

985.  Although  the  tonnage  of  the  vessel  is  accurately  stated  in  the  contract 
of  affreightment  for  a  general  cargo,  the  ship-owner,  if  he  has  promised  to  receive 
a  greater  quantity  of  goods  than  she  can  carry,  must  compensate  the  freighters  who 
fad  to  load  through  want  of  space. 

986.  If  the  true  flag  of  the  vessel  is  concealed  in  the  contract,  the  charterer  may 
rescind  the  affreightment,  and  the  ship-owner  must  compensate  him  for  confiscation, 
increase  of  dues  and  any  other  damage  which  happens  to  him  through  the  concealment. 

987.  If  the  time  for  loading  and  unloading  is  not  stated  in  the  contract,  each 
of  these  operations  shall  be  effected  in  the  ports  of  the  Repubhc  within  the  time  of 
fifteen  consecutive  working  days,  from  the  time  that  the  master  has  warned  the 
charterer  or  his  consignee  that  he  is  ready  to  load  or  unload. 

In  the  same  event,  the  loading  of  vessels  in  the  lesser  coasting  trade  shall  be 
effected  in  three  consecutive  working  days,  which  shall  be  reckoned  from  the  date 
of  the  contract,  and  the  discharge  within  the  same  time  reckoned  from  the  arrival 
of  the  vessel. 

In  foreign  ports  the  loading  and  discharge  shall,  in  default  of  agreement,  be 
effected  within  the  time  defined  by  local  usage. 

988.  If  the  lay-days  or  extra  lay-days  are  omitted  to  be  stated  in  the  contract, 
the  duration  of  either  period  shall  be  regulated  by  local  usage. 


1)  Art.  335  of  the  Code  of  C.  P. 
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§  3.°    De  los  derechos  i  obligaciones  del  fletante. 

989.  El  fletante  esta  principalmente  obligado,  bajo  responsabilidad  de  daiioa 
i  perjuicios,  a  poner  la  nave  pertrechada  i  aprovisionada  a  disposicion  del  fletador, 
a  mantenerle  en  el  libre  goce  de  eUa  en  el  modo  i  durante  el  tiempo  convenido,  i  a 
firmarle  conocimientos  de  la  carga. 

990.  Salvo  los  casos  previstos  en  los  art.  998  i  1019,  el  fletante  no  podra  verificar 
el  trasporte  en  otra  nave  que  la  designada  en  la  poliza  de  fletamento. 

991.  El  fletante  es  responsable  a  los  fletadores  de  danos  i  perjuicios,  si  por  su 
culpa  sufre  retardo  la  nave  en  su  salida,  durante  el  viaje  o  en  el  puerto  de  descarga. 

Hai  retardo  en  la  salida  cuando  la  nave  no  emprende  el  viaje  en  la  epoca  i  plazos 
que  determinan  los  art.  996,  997  i  998. 

Sin  embargo,  el  fletador  no  podra  reclamar  los  perjuicios  que  le  sobrevengan 
por  el  retraso  voluntario  de  la  salida  de  la  nave,  si  no  hubiere  requerido  al  fletante  por 
medio  de  una  protesta  conminatoria  para  que  emprenda  el  viaje. 

992.  Aunque  el  fletador  por  entero  no  ponga  a  bordo  toda  la  carga  correspon- 
diente  a  la  cabida  de  la  nave,  el  fletante  no  podra  embarcar  sin  consentimiento  de 
aquel  otras  mercaderias  para  completarla. 

Si  lo  consintiere,  el  flete  de  las  mercaderias,  sea  cual  fuere,  pertenecera  esclusiva- 
mente  al  fletador. 

993.  Si  el  cargador  probibiere  al  fletante  completar  la  carga,  este  podra  obli- 
garle  a  embarcar  una  cantidad  de  mercaderias  suficiente  para  responder  del  flete. 

994.  Autorizado  para  completar  la  carga,  el  fletante  no  podra  contratar  mer- 
caderias por  un  flete  mas  bajo  que  el  senalado  por  el  fletador;  i  si  lo  hiciere,  res- 
pondera  a  este  de  la  diferencia. 

995.  Antes  de  hacerse  a  la  vela,  el  fletante  podra  desembarcar  las  mercaderias 
introducidas  a  la  nave  sin  su  consentimiento  o  trasportarlas  por  el  flete  mas  alto  que 
haya  obtenido  en  aquel  viaje. 

El  desembarque  se  hara  a  costa  del  propietario  i  dandosele  previo  aviso. 

Si  durante  el  viaje  el  fletante  conociere  la  introduccion  clandestina  de  tales  mer- 
caderias, sera  obligado  a  conservarlas  en  la  nave;  pero  entonces,  fuera  de  exijir  por 
eUas  el  mas  alto  flete,  podra  depositarlas  en  manos  de  una  persona  abonada  en  el 
primer  puerto  de  arribada,  dando  oportuno  aviso  al  propietario. 

Aunque  las  mercaderias  clandestinamente  introducidas  no  sobrecarguen  la  nave, 
el  fletante  debera  verificar  el  deposito,  siempre  que  el  fletamento  sea  entero  i  que  el 
trasporte  de  eUas  pueda  perjudicar  los  intereses  del  fletador. 

996.  Fletada  la  nave  por  entero,  el  fletante  debera  hacerse  a  la  vela  en  la  epoca 
que  determina  el  art.  894. 

Aun  en  el  caso  de  no  estar  completa  la  carga,  el  fletante  debera  emprender  el 
viaje  a  requerimiento  del  fletador,  siempre  que  este  haya  embarcado  una  cantidad 
de  mercaderias  suficiente  para  asegurar  el  flete. 

997.  En  los  fletamentos  parciales  el  fletante  esta  obUgado  a  emprender  el  viaje 
ocho  dias  despues  que  tenga  a  bordo  las  tres  cuartas  partes  de  la  carga  correspon- 
diente  a  la  cabida  de  la  nave. 

998.  Toda  vez  que  despues  de  embarcada  parte  de  la  carga  el  fletante  no 
complete  las  tres  cuartas  partes  de  la  que  corresponda  a  la  cabida  de  la  nave,  podra 
subrogar  otra  que  haya  sido  visitada  i  declarada  apta  para  el  viaje,  siendo  de  su 
cuenta  los  gastos  del  trasbordo  i  el  aumento  de  flete,  si  lo  hubiere. 

No  haciendo  la  subrogacion,  el  fletante  emprendera  el  viaje  con  la  carga  que 
tenga  a  bordo  dentro  de  treinta  dias  contados  desde  el  en  que  hubiere  comenzado  a 
cargar. 

El  fletante  no  podra  hacer  la  subrogacion  sin  el  consentimiento  de  todos  los  car- 
gadores  en  el  caso  de  un  fletamento  por  entero,  ni  en  el  de  im  fletamento  parcial,  si 
hubiere  reunido  las  dos  terceras  partes  de  la  carga  correspondiente  al  porte  de  la  nave. 

999.  Recibida  una  parte  de  las  mercaderias  contratadas  a  carga  jeneral,  el  fle- 
tante no  podra  negarse  a  embarcar  las  demas  que  se  le  ofrezcan  a  precio  i  condiciones 
iguales  a  los  concertados  por  las  ya  recibidas,  a  no  ser  que  encuentre  otras  merca- 
derias que  le  ofrezcan  mayores  ventajas. 
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§  3.    Rights  and  obligations  of  the  ship-owner. 

989.  The  sliip-owner  is  chiefly  bound,  under  liability  for  damage,  to  place  the 
vessel  supplied  and  provisioned  at  the  disposal  of  the  charterer,  to  keep  him  in  the 
free  enjoyment  thereof  in  the  way  and  during  the  time  agreed,  and  to  sign  bills  of 
lading  of  the  cargo  for  him. 

990.  Excepting  in  the  cases  provided  for  by  articles  998  and  1019,  the  ship- 
ovnier  caiuiot  effect  the  transport  in  a  vessel  other  than  that  named  in  the  charter- 
party. 

991.  The  ship-owner  is  liable  for  damages  to  the  charterers  if  the  vessel  is  delayed 
in  her  saiUng,  during  the  voyage  or  in  the  port  of  discharge  through  his  fault. 

Delay  in  saihng  exists  when  the  vessel  does  not  begin  the  voyage  at  the  time  and 
under  the  conditions  determined  by  articles  996,  997  and  998. 

Nevertheless,  the  charterer  cannot  claim  for  the  damage  which  happens  to  him 
through  voluntary  delay  in  the  sailing  of  the  vessel,  if  he  has  not  requested  the 
ship-owner  by  means  of  a  protest  warning  him  to  begin  the  voyage. 

992.  Although  a  charterer  does  not  place  on  board  all  the  cargo  which  corres- 
ponds to  the  capacity  of  the  vessel,  the  ship-owner  cannot  ship  other  goods  in  order 
to  complete  it  without  the  consent  of  the  former. 

If  he  consents  to  it,  the  freight  of  the  goods,  whatever  it  be,  shall  belong  exclusive- 
ly to  the  charterer. 

993.  If  the  shipper  forbids  the  ship-owner  to  complete  the  cargo,  the  latter 
may  oblige  him  to  ship  a  sufficient  quantity  of  goods  to  answer  for  the  freight. 

994.  If  he  is  authorised  to  complete  the  cargo,  the  ship-owiier  cannot  contract 
for  goods  at  a  lower  freight  than  that  named  by  the  charterer ;  and  if  he  does  so,  he 
shaU  be  liable  to  the  latter  for  the  difference. 

995.  Before  setting  sale,  the  ship-owner  may  discharge  goods  introduced  into 
the  vessel  without  his  consent  or  may  carry  them  at  the  highest  freight  which  he 
has  obtained  on  that  voyage. 

The  discharge  shall  be  effected  at  the  expense  of  the  owner  on  giving  him  pre- 
vious notice. 

If  during  the  voyage  the  ship-owner  becomes  aware  of  the  clandestine  intro- 
duction of  such  goods,  he  shall  be  obUged  to  keep  them  in  the  vessel;  but  then, 
besides  demanding  the  highest  freight  for  them,  he  may  deposit  them  in  the  hands 
of  a  fit  person  in  the  first  port  of  call,  giving  proper  notice  to  the  owner. 

Although  the  goods  which  have  been  clandestinely  introduced  do  not  overload 
the  vessel,  the  ship-owner  must  make  the  deposit,  whenever  the  affreightment  is 
as  a  whole  and  their  carriage  may  prejudice  the  interests  of  the  charterer. 

996.  When  the  vessel  is  chartered,  the  ship-owner  must  set  sail  at  the  time  fixed 
by  article  894. 

Even  if  the  cargo  is  not  complete,  the  ship-owner  must  commence  the  voyage 
at  the  request  of  the  charterer,  provided  that  the  latter  has  shipped  a  sufficient 
quantity  of  goods  to  insure  the  freight. 

997.  In  partial  affreightments  the  ship-owner  is  bound  to  commence  the  voyage 
eight  days  after  he  has  on  board  three  foui'th  parts  of  the  cargo  corresponding  to 
the  capacity  of  the  vessel. 

998.  Whenever  after  part  of  the  cargo  has  been  shipped  the  ship-owner  does  not 
complete  the  three  foiu^h  parts  of  the  cargo  which  corresponds  to  the  capacity  of 
the  vessel,  he  may  substitute  another  vessel  which  has  been  sm-veyed  and  declared 
fit  for  the  voyage,  and  the  expenses  of  transhipment  and  the  increase  of  the  freight, 
if  any,  shaU  be  borne  by  him. 

If  he  does  not  make  the  substitution,  the  ship-owner  shall  commence  the  voyage 
with  the  cargo  which  he  has  on  board  within  thirty  days  reckoned  from  the  day  on 
which  he  has  commenced  to  load. 

The  ship-owner  camiot  make  the  substitution  without  the  consent  of  all  the 
shippers  when  the  affreightment  is  as  a  whole,  nor  in  the  case  of  a  partial  affreight- 
ment, if  he  has  collected  the  two  third  parts  of  the  cargo  corresponding  to  the  tonnage 
of  the  vessel. 

999.  When  a  part  of  the  goods  contracted  as  general  cargo  has  been  received, 
the  ship-owner  cannot  refuse  to  ship  other  goods  which  are  offered  him  at  the  same 
price  and  in  the  same  terms  as  those  agreed  for  the  goods  already  received,  xinless 
he  finds  other  goods  which  offer  him  greater  advantages. 
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Negandose  a  aceptar  el  ofrecimiento  i  a  continuar  la  carga,  el  fletante  no  podra 
hacer  la  subrogacion  que  le  permite  el  articulo  anterior,  aunque  no  haya  completado 
las  tres  cuartas  partes,  i  sera  obligado  a  darse  a  la  vela  con  la  que  tenga  en  la  nave. 

1000.  Vencido  el  plazo  acordado  para  cargar  o  descargar  la  nave  i  el  de  las  es- 
tadias  o  sobrestadias  sin  que  el  fletador  haya  realizado  la  carga  o  la  descarga,  el  fle- 
tante podra  reclamar  la  indemnizacion  estipulada  por  la  demora,  i  en  su  defecto  la 
qm  se  regule  por  peritos. 

Si  la  demora  resultare  de  que  el  fletador  no  puso  la  carga  al  costado  de  la  nave, 
el  fletante  podra  ademas  rescindir  el  fletamento,  exijiendo  la  mitad  del  flete  con- 
venido. 

Si  la  demora  consistiere  en  no  recibirse  la  carga,  el  fletante  procedera  en  los 
terminos  que  prescribe  el  numero  5.  °  del  art.  906. 

1001.  Cuando  el  fletador  liubiere  embarcado  solo  una  parte  de  la  carga  durante 
el  plazo  estipulado  i  las  estadias  i  sobrestadias,  el  fletante  tendra  los  mismos  derechos 
que  se  le  conceden  en  los  dos  primeros  incisos  del  articulo  precedente. 

1002.  El  fletante  que,  contratado  para  tomar  carga  en  otro  puerto  que  el  del 
fletamento,  no  la  recibiere  del  consignatario  dentro  del  tiempo  designado,  debera 
dar  aviso  al  fletador  i  esperar  sus  instrucciones ;  i  entre  tanto  correran  las  estadias 
i  sobrestadias  que  establezca  el  contrato  o  el  uso  local. 

No  recibiendo  instrucciones  en  un  termino  prudencial,  el  fletante  dilijenciara 
un  nuevo  fletamento;  i  no  obteniendolo,  u  obteniendo  uno  parcial,  despues  de  ven- 
cido el  termino  de  las  estadias  i  sobrestadias,  formalizara  su  pro  testa  i  regresara  al 
puerto  de  salida. 

El  fletador  pagara  en  el  primer  caso  el  flete  estipulado,  i  en  el  segundo  la  dife- 
rencia  entre  aquel  i  el  que  hubiere  devengado  la  nave. 

1003.  Luego  que  la  nave  llegue  al  puerto  de  su  destino,  el  capitan  hara  entrega 
de  la  carga  en  los  terminos  que  previenen  los  niimeros  3.  °,  4.  °,  5.  °  i  6.  °  del  art.  906. 

1004.  Si  en  el  caso  previsto  en  el  numero  3.°  del  articulo  precitado  el  fletante 
descargare  las  mercaderias  sin  contarlas,  pesarlas  o  medirlas,  el  fletador  o  su  con- 
signatario podra  establecer  la  identidad,  el  numero,  peso  i  medida  de  ellas,  aun  por 
declaracion  de  las  personas  que  le  hubieren  servido  en  la  descarga. 

1005.  Si  los  bultos  de  mercaderias  ofrecieren  sefiales  esteriores  de  faltas  o  averias, 
el  capitan,  consignatario  o  cualquiera  otro  interesado  podra  solicitar  un  recono- 
cimiento  judicial  i  el  justiprecio  de  las  faltas  o  averias  antes  de  verificar  la  descarga. 

Esta  dilijencia  no  obstara  a  los  medios  de  defensa  del  capitan,  aun  cuando  sea 
solicitada  por  el. 

1006.  Si  las  mercaderias  fueren  entregadas  sin  previo  examen  o  bajo  de  protesta, 
de  un  recibo  o  de  un  conocimiento  cancelado  que  indique  la  falta  o  averia,  el  consig- 
natario podra  pedir  su  reconocimiento  judicial  dentro  de  cuarenta  i  ocho  horas, 
contadas  desde  la  entrega  total  o  parcial. 

Vencido  el  plazo  indicado,  no  se  admitira  ninguna  reclamacion  por  faltas  o 
averias. 

1007.  No  habiendo  en  los  bultos  senales  esteriores  de  faltas  o  averias,  el  recono- 
cimiento judicial  podra  hacerse  validamente,  aun  hallandose  las  mercaderias  en  poder 
del  consignatario,  con  tal  que  se  verifique  dentro  de  setenta  i  dos  boras,  contadas 
desde  la  entrega,  i  previa  justificacion  de  su  identidad. 

§  4.°    De  los  derechos  i  ohligaciones  del  fletador. 

1008.1)  El  fletador  de  la  nave  puede  subf letarla  total  o  parcialmente  sinconsen- 
timiento  del  fletante,  pero  a  cargo  de  quedar  siempre  responsable  a  este  del  cumpU- 
miento  del  contrato. 

Aunque  el  fletamento  sea  hecho  por  una  cantidad  fija,  correspondera  al  sub- 
fletante  cualquiera  ventaja  que  obtenga  en  el  subfletamento. 

1009.  La  venta  de  la  nave  fletada  no  estingue  el  derecho  adquirido  por  el  fle- 
tador ;  i  el  nuevo  propietario  estara  obligado  a  respetar  i  cumplir  el  fletamento  cele- 
brado  por  su  autor,  salvo  su  derecho  para  reclamar  de  este  la  indemnizacion  de  los 
danos  i  perjuicios  que  se  le  siguieren. 

1010.  Las  principales  obligaciones  del  fletador  consisten  en  cargar  i  descargar 
la  nave  en  el  tiempo  convenido  i  pagar  el  flete  estipulado. 

i)Art.  1946  of  the  C.  C. 
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If  he  refuses  to  accept  the  offer  and  to  continue  the  loading,  the  ship-owner  cannot 
make  the  substitution  which  the  preceding  article  allows  him,  although  he  has  not 
completed  the  three  fourth  parts,  and  shall  be  bound  to  set  sail  with  what  he  has 
in  the  vessel. 

1000.  On  the  expiration  of  the  time  agreed  for  loading  or  unloading  a  vessel 
and  that  of  the  lay-days  or  extra  lay-days,  without  the  charterer  having  effected  the 
loading  or  discharge,  the  ship-owner  may  claim  the  compensation  stipulated  for  the 
demurrage,  and  in  default  thereof  that  which  is  laid  down  by  experts. 

If  the  delay  is  caused  by  the  charterer  not  placing  the  cargo  alongside  the 
vessel,  the  ship-owner  may  also  rescind  the  affreightment  and  demand  half  the  agreed 
freight. 

If  the  delay  consists  in  the  cargo  not  being  received,  the  sliip-owner  shall 
proceed  as  provided  by  number  5  of  article  906. 

1001.  When  the  charterer  has  only  shipped  part  of  the  cargo  during  the  agreed 
time  and  the  lay-days  and  extra  lay-days,  the  ship-owner  shall  have  the  same  rights 
as  are  granted  to  him  by  the  two  first  paragraphs  of  the  preceding  article. 

1002.  A  ship-owner  who  has  contracted  to  take  cargo  at  a  port  other  than  that 
of  the  affreightment,  and  does  not  receive  it  from  the  consignee  within  the  time 
named,  must  give  notice  to  the  charterer  and  await  his  instructioiLs,  and  meanwhile 
the  lay-days  and  extra  lay-days  shall  run  as  settled  by  the  contract  or  local  usage. 

If  he  does  not  receive  instructions  within  a  reasonable  time,  the  ship-owner 
shall  endeavour  to  obtain  a  fresh  affreightment ;  and  if  he  fails  to  obtain  one,  or  obtains 
a  partial  one,  after  the  expiration  of  the  lay-days  and  extra  lay-days  he  shall 
draw  up  his  protest  and  return  to  the  port  of  sailing. 

In  the  former  event  the  charterer  shall  pay  the  agreed  freight,  and  in  the  latter 
the  difference  between  that  and  what  the  vessel  has  earned. 

1003.  As  soon  as  the  vessel  arrives  at  the  port  of  her  destination,  the  master 
shall  give  dehvery  of  the  cargo  as  provided  by  numbers  3,  4,  5,  and  6  of  article  906. 

1004.  If  in  the  event  provided  for  by  number  3  of  the  aforesaid  article,  the 
ship-owner  unloads  the  goods  without  counting,  weighing  or  measuring  them,  the 
charterer  or  his  consignee  may  estabhsh  the  identity,  number,  weight  and  measure 
thereof,  even  by  the  declaration  of  the  persons  who  have  served  liim  in  the  discharge. 

1005.  If  the  parcels  of  goods  show  external  signs  of  deficiency  or  damage,  the 
master,  consignee  or  any  other  interested  person  may  apply  for  a  judicial  examination 
and  a  valuation  of  the  deficiency  or  damage  before  effecting  the  discharge. 

This  measure  shall  not  prejudice  the  master's  means  of  defence,  even  when  it  is 
applied  for  by  him. 

1006.  If  the  goods  are  delivered  without  previous  examination  or  under  protest, 
on  a  receipt  or  a  cancelled  bill  of  lading  which  states  the  deficiency  or  damage, 
the  consignee  may  apply  for  their  judicial  examination  within  forty-eight  hours 
reckoned  from  the  total  or  partial  dehvery. 

When  the  said  time  has  expired,  no  claim  for  deficiency  or  damage  shall  be 
admitted. 

1007.  If  there  are  no  external  signs  of  deficiency  or  damage  on  the  parcels, 
the  judicial  examination  may  be  validly  made,  even  when  the  goods  are  in  the  control 
of  the  consignee,  provided  that  it  is  effected  within  seventy-two  hours,  reckoned  from 
the  dehvery,  and  on  previous  proof  of  identity. 

§  4.    Rights  and  obligations  of  the  charterer. 

1008.^)  A  charterer  of  a  vessel  may  sub-freight  her  either  as  a  whole  or  partially, 
without  the  consent  of  the  ship-o\vner,  but  subject  to  being  always  liable  to  the  latter 
for  the  performance  of  the  contract. 

Although  the  affreightment  is  made  at  a  fixed  sum,  any  advantage  which  he  ob- 
tains in  the  sub-affreightment  shall  belong  to  the  charterer. 

1009.  The  sale  of  a  chartered  vessel  does  not  extinguish  the  right  acquired  by 
the  charterer ;  and  the  new  owner  shall  be  bound  to  respect  and  fulfil  the  affreight- 
ment made  by  the  contractor  thereof,  saving  his  right  to  claim  compensation  from 
the  latter  for  the  damage  which  he  suffers  thereby. 

1010.  The  principal  obhgations  of  the  charterer  consist  in  loading  and  unloading 
the  vessel  in  the  agreed  time  and  paying  the  agreed  freight. 


1)  Art.  1946  C.  C. 
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1011.  La  carga  i  descarga  de  la  nave  se  hara  en  el  plazo  principal  que  designe 
la  poliza,  o  en  el  suplementario  de  las  estadias  o  sobrestadias  si  las  hubiere. 

1012.  No  limitandose  el  fletamento  a  un  numero  fijo  de  toneladas,  el  fletador 
podra  cargar  toda  la  nave,  estando  vacia,  o  la  parte  que  estuviere  libre  al  tiempo 
del  contrato. 

1013.  Siendo  insuficiente  el  porte  de  la  nave  parcialmente  fletada  para  recibir 
toda  la  carga  contratada,  los  fletadores  seran  preferidos  segun  la  prioridad  de  sus 
contratos ;  i  si  estos  f ueren  de  una  misma  fecha,  cargaran  a  prorrata  de  las  cantidades 
de  peso  o  cabida  que  cada  uno  hubiere  contratado. 

En  ambos  casos  el  fletante  indemnizara  a  los  fletadores  los  perjuicios  que  les 
cause  la  falta  de  cumplimiento  o  el  cumplimiento  imperfecto  de  sus  respectivos 
contratos. 

El  fletador  que  hubiere  cargado  primero  la  nave  quedara  en  posesion  de  la  parte 
que  tuviere  ocupada,  sea  cual  fuere  la  fecha  de  su  fletamento. 

1014.  El  fletador  que  no  embarque  la  totalidad  de  la  carga  contratada  pagara 
el  flete  de  la  parte  que  deje  de  cargar. 

1015.  Si  el  fletador  cargare  mayor  cantidad  de  mereaderias  que  la  convenida, 
pagara  por  el  exeeso  el  mismo  flete  que  hubiere  estipulado  en  la  poliza  de  fletamento. 

1016.  El  fletador  no  puede  cargar  mereaderias  de  ilicito  comercio  ni  otras  que 
las  designadas  o  manifestadas  al  fletante ;  i  si  las  cargare,  seran  de  su  cuenta  todos  los 
dafios  i  perjuicios  que  sobrevengan  a  la  nave  i  a  los  cofletadores. 

Cargando  mereaderias  prohibidas  con  conocimiento  del  fletante,  ambos  res- 
ponderan  definitiva  i  soUdariamente  de  todos  los  perjuicios  que  sufran  la  nave  i  los 
demas  cargadores,  aunque  entre  si  hubieren  pactado  lo  contrario. 

1017.  Si  por  hecho  del  cargador  o  de  su  consignatario  la  nave  fletada  para  un 
viaje  de  ida  i  vuelta  regresare  sin  carga,  se  debera  al  fletante  todo  el  flete  estipulado 
i  una  indemnizacion  por  la  demora. 

1018.  Cuando  el  capitan  se  viere  precisado  a  arribar  para  hacer  reparaciones 
urjentes  en  el  casco,  aparejos  o  pertrechos  de  la  nave,  los  fletadores  deberan  esperar 
treinta  dias  sin  indemnizacion,  a  menos  que  prefieran  descargar  sus  mereaderias. 

Si  las  descargaren  dentro  del  plazo  indicado,  pagaran  integramente  el  flete  con- 
venido ;  pero  si  lo  hicieren  despues  de  vencido,  solo  abonaran  el  que  corresponda  en 
proporcion  del  camino  andado. 

Estando  fletada  la  nave  por  meses,  el  fletador  no  debera  flete  alguno  durante  el 
tiempo  de  la  reparacion,  ni  un  aumento  de  flete  si  estuviere  ajustada  por  viaje. 

1019.  Si  la  nave  no  pudiere  ser  utilmente  reparada,  el  capitan  debera  fletar 
otra  por  su  cuenta  i  verificar  en  ella  el  trasporte  sin  derecho  a  un  aumento  de  flete. 

En  este  caso  sera  de  su  obligacion  acompanar  la  carga  hasta  entregarla  en  el 
lugar  de  su  destino. 

No  encontrandose  otra  nave  en  los  puertos  que  esten  a  ciento  treinta  quilo- 
metros  de  distancia,  el  capitan  depositara  la  carga  por  cuenta  de  los  fletadores,  dan- 
doles  el  aviso  correspondiente  i  exijira  el  flete,  sin  otra  indemnizacion,  en  proporcion 
a  la  distancia  que  la  hubiere  porteado. 

1020.  Siempre  que  por  maUcia  o  neglijencia  del  capitan  no  se  proporcionare 
nave  que  trasporte  el  cargamento,  los  fletadores  podran  buscarla  i  fletarla  por  cuenta 
i  bajo  la  responsabiUdad  del  fletante,  despues  de  haber  hecho  al  capitan  dos  inter- 
pelaciones  judiciales  dentro  de  los  ultimos  quince  dias  del  plazo  que  senala  el  art.  1018. 

El  fletamento  celebrado  por  los  cargadores  se  Uevara  a  efecto  a  pesar  de  la  opo- 
sicion  del  capitan. 

1021.  Justificando  los  cargadores  que  la  nave  no  se  haUaba  en  estado  de  nave- 
gar  cuando  recibio  la  carga,  no  estaran  obligados  a  pagar  flete  alguno,  i  podran  recla- 
mar  del  fletante  los  danos  i  perjuicios  que  hubieren  sufrido. 

La  prueba  es  admisible  no  obstante  el  acta  de  visita  de  que  trata  el  numero  3." 
del  art.  899. 

1022.  Antes  o  despues  de  haber  embarcado  toda  la  carga  o  parte  de  ella,  el  fle- 
tador podra  desistir  del  fletamento,  sea  total  o  parcial,  pagando  la  mitad  del  flete 
convenido. 
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1011,  The  loading  and  unloading  of  the  vessel  shall  be  effected  within  the 
principal  time  defined  by  the  charter-party,  or  in  the  supplementary  time  of  the 
lay-days  or  extra  lay-days,  if  any. 

1012,  If  the  affreightment  is  not  hmited  to  a  fixed  number  of  tons,  the  freighter 
may  load  the  whole  vessel,  if  she  is  empty,  or  the  part  which  is  free  at  the  time  of  the 
contract. 

1013,  If  the  tonnage  of  a  partially  chartered  vessel  is  insufficient  to  receive 
aU  the  contracted  cargo,  the  freighters  shall  be  preferred  according  to  the  priority 
of  their  contracts ;  and  if  these  are  of  the  same  date,  they  shall  load  in  proportion 
to  the  quantities  of  weight  or  bulk  for  which  each  has  contracted. 

In  both  cases  the  ship-owner  shall  compensate  the  freighters  for  the  damage  caused 
them  by  the  want  of  performance  or  by  the  imperfect  performance  of  their  respective 
contracts. 

The  freighter  who  has  first  loaded  the  vessel  shall  remain  in  possession  of  the 
part  wliich  he  has  occupied  whatever  be  the  date  of  the  affreightment. 

1014.  A  freighter  who  does  not  ship  the  whole  of  the  contracted  cargo  shall  pay 
the  freight  of  the  part  which  he  fails  to  load. 

1015,  If  the  freighter  loads  a  greater  quantity  of  goods  than  that  agreed,  he  shall 
pay  the  same  freight  for  the  excess  as  he  has  agreed  in  the  contract  of  affreightment. 

1016,  A  freighter  may  not  load  goods  of  iUicit  traffic  nor  other  than  those  pointed 
out  or  sho'mi  to  the  ship-owner;  and  if  he  loads  them,  all  the  damage  which  happens 
to  the  vessel  and  the  co-freighters  shall  be  borne  by  him. 

If  he  loads  prohibited  goods  with  the  knowledge  of  the  ship-owner,  both  shall  be 
definitively  and  jointly  and  severally  liable  for  all  the  damage  suffered  by  the  vessel 
and  the  other  shippers,  although  they  have  agreed  to  the  contrary  as  between  them- 
selves. 

1017.  If  tlirough  the  act  of  the  freighter  or  of  his  consignee  a  vessel  chartered 
for  a  round  voyage  returns  without  a  cargo,  all  the  agreed  freight  shall  be  due  to  the 
ship-owner  with  compensation  for  the  delay. 

1018,  When  the  master  finds  himself  compelled  to  put  in  for  the  purpose  of 
making  urgent  repairs  to  the  hull,  tackle  or  stores  of  the  vessel,  the  freighters  must 
wait  thirty  days  without  compensation,  unless  they  prefer  to  unload  their  goods. 

If  they  unload  them  within  the  said  time,  they  shall  pay  the  agreed  freight  in 
full;  but  if  they  do  so  after  the  expiration,  they  shall  only  pay  the  freight  which 
corresponds  to  the  proportion  of  the  way  traversed. 

If  the  vessel  is  chartered  by  the  month,  the  charterer  shall  not  owe  any  freight 
during  the  time  of  the  reparation,  nor  an  increase  of  freight,  if  it  was  agreed  by  the 
voyage. 

1019.  If  the  vessel  cannot  be  usefully  repaired,  the  master  must  charter  another 
on  his  own  account  and  effect  the  transport  therein  with  no  right  to  an  increase  of 
freight. 

In  this  event  he  shall  be  bound  to  accompany  the  cargo  until  deUvery  of  it  in 
the  place  of  its  destination. 

If  there  is  no  other  vessel  to  be  found  in  ports  which  are  within  the  distance 
of  one  hundred  and  thirty  kilometres,  the  master  shall  deposit  the  cargo  for  the 
account  of  the  freighters,  and  shall  give  them  the  corresponding  notice  and  demand 
the  freight,  with  no  other  compensation,  in  proportion  to  the  distance  which  he  has 
carried  the  cargo. 

1020.  ^Vhenever  by  mahce  or  neghgence  of  the  master  a  vessel  is  not  provided 
to  carry  the  cargo,  the  freighters  may  seek  one  and  charter  her  for  the  amount  and 
on  the  responsibihty  of  the  ship-owTier,  after  having  made  two  judicial  demands 
on  the  master  within  the  last  fifteen  daj's  of  the  time  named  in  article  1018. 

The  affreightment  made  by  the  shippers  shall  be  carried  into  effect  in  spite 
of  the  opposition  of  the  master. 

1021.  If  the  shippers  prove  that  the  vessel  was  not  in  a  seaworthy  condition 
when  she  received  the  cargo,  they  shall  not  be  obhged  to  pay  any  freight,  and  may 
claim  from  the  sliip-owiier  the  damage  which  they  have  suffered. 

The  proof  is  admissible  notwithstanding  the  minute  of  survey  dealt  with 
by  No.  3  of  article  899. 

1022.  Before  or  after  having  shipped  the  whole  or  part  of  the  cargo  the  freighter 
may  abandon  the  affreightment,  whether  total  or  partial,  on  paying  half  the  agreed 
freight. 
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En  el  segundo  caso  pagara  tambien  los  gaatoa  de  descarga  i  los  perjuicios  que 
cause  esta  operacion. 

Laa  reglas  precedentes  son  aplicables  al  desistimiento  del  fletamento  por  viaje 
redondo. 

Si  el  fletamento  fuere  ajustado  por  meses,  el  falso  flete  que  debe  pagar  el  fletador 
sera  el  correspondiente  a  la  mi  tad  de  la  duracion  probable  del  viaje,  calculada  por 
peritoa. 

1023.  El  fletador  que  voluntariamente  i  fuera  de  los  casos  de  fuerza  insuperable 
descargare  sus  mercaderias  antes  de  llegar  al  puerto  del  destino  de  la  nave,  pagara 
integramente  el  flete  convenido  i  los  gaatoa  de  la  arribada  hecha  con  tal  objeto. 

1024.  En  los  fletamentos  por  meses  o  dias  el  flete  corre  desde  el  dia  en  que 
comienza  la  carga  hasta  el  en  que  concluye  la  descarga  en  el  puerto  de  la  consignacion. 

Para  el  efecto  de  fijar  el  importe  de  los  fletes,  el  mes  principiado  se  tendr4  por 
concluido. 

1025.  Fletada  la  nave  por  un  tiempo  determinado,  el  flete  corre  desde  el  dia 
del  contrato. 

1026.  En  el  fletamento  por  peso  el  flete  se  calculara  aobre  el  peso  en  bruto;  i 
en  defecto  de  un  convenio  especial,  ae  entendera  que  las  partes  se  ban  referido  a  la 
unidad  de  peso  usada  en  el  lugar  de  la  carga. 

1027.  Se  deben  fletes:  1.°  Por  las  mercaderias  que  el  capitan  vende  durante  el 
viaje  para  subvenir  a  las  necesidades  urjentes  de  la  nave;  —  2.°  Por  las  mercaderias 
deterioradas  o  disminuidaa  por  caso  fortuito,  vicio  propio  de  las  mismas,  mala 
calidad  o  condicion  de  loa  envases ;  —  3.  °  Por  las  que  f ueren  deliberadamente  arro- 
jadas  a  la  mar  para  salvar  la  nave  i  el  cargamento;  —  4.°  Por  el  aumento  de  peso 
o  volumen  de  las  mercaderiaa  cargadas. 

1028.  No  se  debe  flete  por  las  mercaderias  perdidas  en  naufrajio  o  varamiento, 
robadas  por  piratas  o  violentamente  tomadas  por  enemigos. 

En  todos  estos  casos  el  fletador  tiene  derecho  para  exijir  la  restitucion  de  la  parte 
del  flete  que  hubiere  anticipado. 

1029.  Salvadas  o  rescatadaa  laa  mercaderias,  el  fletador  pagara  el  flete  que 
hubieren  devengado  hasta  el  lugar  del  naufrajio  o  apresamiento. 

Si  reparada  la  nave  fueren  conducidas  en  ella  hasta  el  puerto  de  su  deatino  las 
mercaderiaa  aalvadas,  el  fletador  abonara  el  flete  integro,  sin  perjuicio  de  lo  que  se 
resuelva  sobre  la  averia. 

1030.  Tampoco  se  debe  flete  alguno  por  las  mercaderiaa  que  fueren  salvadas 
en  la  mar  o  en  la  costa  sin  la  cooperacion  del  capitan  o  tripulaciou. 

1031.  El  flete  es  debido  i  exijible  desde  el  momento  en  que  se  ponen  a  disposi- 
cion  del  consignatario  las  mercaderiaa  porteadas. 

1032.  El  fletante  no  esta  obUgado  a  recibir  en  pago  del  flete  mercaderias,  sanas 
o  averiadas;  pero  los  cargadores  podran  abandonarle  por  el  flete  los  hquidos  cuyas 
vasijas  hubieren  perdido  maa  de  la  niitad  de  su  contenido. 

1033.  El  fletante  no  soporta  diminucion  alguna  en  los  fletes  devengados  con 
arreglo  a  la  poliza,  fuera  de  loa  casos  espresados  por  la  lei. 

1034.  El  capitan  no  puede  retener  a  bordo  la  carga  para  asegurar  el  pago  del 
flete;  pero  podra  sohcitar  el  deposito  de  eUa  hasta  que  se  le  abone. 

1035.  La  capa  sera  pagada  al  capitan  en  la  misma  proporcion  que  loa  fletes  i 
con  las  modificacionea  a  que  estos  se  liaDen  aujetos  aegun  los  casos. 

1036.  El  cargamento  esta  afecto  privilejiadamente  al  pago  de  los  fletes,  capa  e 
indemnizaciones  que  deban  los  cargadores  en  razon  del  fletamento. 

El  privilejio  dura  treinta  dias  contados  desde  la  conclusion  de  la  descarga;  i  el 
fletante  podra  solicitar  dentro  de  eUos  la  venta  judicial  de  las  mercaderias  que 
hasten  para  cubrir  loa  creditoa  enunciados,  aun  cuando  el  consignatario  se  haya 
constituido  en  quiebra. 

Las  mercaderias  que  pendiente  aquel  plazo  pasaren  a  tercera  mano  por  un  titulo 
legal,  quedan  hbres  de  toda  responsabihdad  por  el  mero  trascurao  de  los  ocho  dias 
siguientes  a  la  entrega  de  ellas. 

Vencidos  los  treinta  dias,  los  creditos  del  fletante  se  consideraran  como  creditos 
comunes. 
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In  the  second  case  he  shall  also  pay  the  expenses  of  discharge  and  the  damage 
caused  by  this  operation. 

The  preceding  rules  apply  to  abandonment  of  an  affreightment  for  the  round 
voyage. 

If  an  affreightment  is  agreed  by  the  month,  the  suppositious  freight  to  be  paid 
by  the  freighter  shall  be  that  which  corresponds  to  half  the  probable  duration  of  the 
voyage,  as  calculated  by  experts. 

1023.  A  freighter  who  voluntarily  and  apart  from  cases  of  vis  major  discharges 
his  goods  before  arriving  at  the  port  of  the  destination  of  the  vessel,  shall  pay 
the  agreed  freight  in  full  and  the  expenses  of  the  call  which  is  made  with  that 
object. 

1024.  In  affreightments  by  the  month  or  day  the  freight  runs  from  the  day  on 
which  the  loading  commences  until  that  whereon  the  unloading  terminates  in  the 
port  of  consignment. 

For  the  purpose  of  fixing  the  amount  of  the  freights,  a  broken  month  shall  be 
held  a  concluded  one. 

1025.  When  a  vessel  is  chartered  for  a  certain  time,  the  freight  runs  from  the 
day  of  the  contract. 

1026.  In  an  affreightment  by  weight,  the  freight  shall  be  calculated  on  the  gross 
weight ;  and  in  default  of  a  special  agreement  it  shall  be  understood  that  the  parties 
have  referred  to  the  unity  of  weight  used  in  the  place  of  loading. 

1027.  Freights  are  due:  1.  For  goods  which  the  master  sells  during  the  voyage 
for  the  purpose  of  supplying  the  urgent  necessities  of  the  vessel;  —  2.  For  goods 
which  have  deteriorated  or  diminished  by  a  fortuitous  event,  inherent  defect  thereof, 
bad  quality  or  condition  of  the  coverings;  —  3.  For  those  which  are  deliberately 
thrown  into  the  sea  in  order  to  salve  the  vessel  and  cargo ;  —  4.  For  increase  of  weight 
or  volume  of  the  sliipped  goods. 

1028.  Freight  is  not  due  for  goods  which  are  lost  by  shipwTeck  or  stranding, 
or  robbery  by  pirates  or  are  violently  taken  by  enemies. 

In  all  these  events,  the  freighter  is  entitled  to  demand  restoration  of  the  part 
of  the  freight  which  he  has  paid  in  advance. 

1029.  When  goods  are  salved  or  ransomed,  the  freighter  shall  pay  freight  which 
they  have  earned  up  to  the  place  of  the  shipwreck  or  capture. 

If  on  the  ship  being  repaired  the  salved  goods  are  carried  therein  to  the  port 
of  their  destination,  the  freighter  shall  pay  the  entire  freight,  without  prejudice 
to  any  decision  concerning  average. 

1030.  Nor  is  any  freight  due  for  goods  which  are  salved  at  sea  or  on  the  coast 
without  the  co-operation  of  the  master  or  crew. 

1031.  The  freight  is  due  and  payable  from  the  time  when  the  goods  carried  are 
placed  at  the  disposal  of  the  consignee. 

1032.  A  ship-owner  is  not  bound  to  receive  goods,  either  sound  or  damaged, 
in  payment  of  the  freight ;  but  the  shippers  may  in  exchange  for  the  freight  abandon 
in  his  favour  liquids  whose  receptacles  have  lost  more  than  half  their  contents. 

1033.  A  ship-owner  does  not  bear  any  diminution  in  freights  which  are  earned 
according  to  the  contract,  apart  from  the  cases  expressed  by  the  law. 

1034.  A  master  cannot  retain  the  cargo  on  board  in  order  to  insure  payment 
of  the  freight;  but  he  may  apply  for  the  deposit  thereof  until  it  is  paid  to  him. 

1035.  Primage  shall  be  paid  to  the  master  in  the  same  proportion  as  the 
freights  and  with  the  alterations  to  which  the  latter  are  subject,  as  the  case  may  be. 

1036.  The  cargo  is  subject  to  the  privileged  payment  of  the  freights,  primage 
and  compensation  due  by  the  shippers  by  reason  of  the  affreightment. 

The  privilege  lasts  thirty  days  reckoned  from  the  conclusion  of  the  discharge, 
and  the  sliip-owner  may  apply  within  that  time  for  the  judicial  sale  of  sufficient  goods 
to  meet  the  said  credits,  even  when  the  consignee  has  become  bankrupt. 

Goods  which  pass  to  a  third  hand  by  a  lawful  title  during  that  time,  are  free 
from  all  habihty  by  the  simple  expiration  of  eight  days  following  the  delivery  thereof. 

On  the  expiration  of  the  thirty  days,  the  credits  of  the  ship-owner  shall  be  con- 
sidered ordinary  credits. 

B  14 


jQg  Chile:  C6d.  de  Com.     Libro  III.    Del  comercio  maritimo. 

§  5.°    De  la  rescision  del  fletamento. 

1037.  Fuera  de  los  casos  de  rescision  anteriormente  previstos,  el  fletamento, 
sea  total  o  parcial,  se  rescinde  sin  indemnizaeion,  antes  de  principiarse  el  viaje,  por 
lais  siguientes  causas:  1.°  La  prohibicion  de  esportar  del  lugar  de  la  carga  o  de  im- 
portar  al  de  la  descarga  el  todo  o  parte  de  las  mercaderias  comprendidas  en  una 
misma  poliza,  a  no  ser  que  el  f letador  quiera  cargar  otras  mercaderias  permitidas ; 
—  2.°  La  interdiccion  de  comercio,  declaracion  de  guerra  entre  la  Repiiblica  i  la 
nacion  a  que  estuviere  destinada  la  nave,  i  el  bloqueo  del  puerto  de  la  descarga;  — 
3.°  Cualquier  otro  caso  fortuito  o  de  fuerza  mayor  que  impida  el  viaje. 

Si  el  caso  fortuito  fuere  imputable  a  culpa  de  alguna  de  las  partes,  habra  lugar 
a  la  rescision  con  indemnizaeion  de  danos  i  perjuicios. 

1038.  Si  por  alguna  de  las  causas  espresadas  se  rescindiere  el  fletamento  despues 
de  hallarse  cargada  la  nave,  el  fletador  soportar4  todos  los  costos  de  la  descarga,  i  el 
fletante  los  salaries  i  gastos  de  la  tripulacion,  sin  perjuicio  del  derecho  que  este  hu- 
biere  adquirido  al  pago  de  estadias,  sobrestadias  i  averia  comun  por  dano  ocurrido 
d.ntes  de  la  rescision. 

1039.  Suspendida  temporalmente  la  salida  de  la  nave  por  cerramiento  del  puerto, 
por  embargo  emanado  de  orden  superior  o  por  cualquier  otro  acontecimiento  de 
fuerza  mayor,  subsistira  el  fletamento  sin  derecho  a  indemnizaeion,  i  los  gastos  de 
manutencion  i  salario  de  la  tripulacion  seran  pagados  como  averia  comun. 

En  el  caso  propuesto  el  fletador  podra  descargar  i  volver  a  cargar  sus  merca- 
derias; i  si  despues  de  haber  cesado  la  causa  que  suspendio  la  salida  de  la  nave 
no  recargare  dentro  del  plazo  acordado  al  efecto,  sera  obligado  a  pagar  estadias. 

1040.  Sobreviniendo  durante  el  viaje  algunos  de  los  sucesos  espresados  en  los 
niimeros  1.°  i  2.°  del  art.  1037,  el  capitan  seguira  las  instrucciones  que  para  tales 
casos  hubiere  recibido  del  fletador;  i  si  obrando  en  conformidad  con  eUas  arribare  al 
puerto  que  se  le  hubiere  designado  o  regresare  al  de  partida,  cobrara  solo  el  flete  de 
Ida,  aun  cuando  la  nave  estuviere  fletada  por  viaje  redondo. 

1041.  Careciendo  de  instrucciones  en  los  casos  referidos,  el  capitan  procedera 
en  la  forma  que  determina  el  numero  15.°  del  art.  905  e  inmediatamente  dara  cuenta 
al  fletador. 

No  recibiendo  instrucciones  dentro  de  un  plazo  razonable  a  juicio  del  juzgado  de 
comercio  o  de  la  justicia  ordinaria  del  puerto  de  arribada,  el  capitan  pedira  el  depo- 
sito  de  la  carga,  el  pago  del  flete  solo  de  ida  i  la  venta  de  las  mercaderias  que  hasten 
para  cubrirlo. 

Los  gastos  hechos  i  los  salaries  devengados  durante  la  detencion  de  la  nave, 
seran  reputados  averia  comun  i  pagados  como  tal;  pero  los  costos  de  la  descarga, 
deposito  i  venta  seran  de  la  esclusiva  cuenta  del  fletador. 

1042.  Si  la  nave  volviere  al  puerto  de  salida  por  tiempo  contrario  o  por  temor 
de  piratas  o  de  enemigos,  i  los  cargadores  convinieren  en  su  total  descarga,  el  fletante 
no  podra  negarse  a  hacerla,  i  en  tal  caso  tendra  derecho  para  exijir  por  entero  el  flete 
correspondiente  al  viaje  de  ida,  aunque  la  nave  se  haUe  fletada  por  viaje  redondo. 

Si  el  fletamento  estuviere  ajustado  por  meses,  los  cargadores  pagaran  el  flete 
que  corresponda  al  numero  de  meses  que  hubiera  debido  durar  el  viaje  de  ida,  cal- 
culado  por  peritos. 

1043.  Los  fletadores  podran  tambien  descargar  totalmente  la  nave  i  concluir 
el  viaje,  si  6sta  arribare  a  un  puerto  distinto  del  de  la  espedicion  por  alguna  de  las 
causas  indicadas  en  el  inciso  primero  del  articulo  precedente. 

En  tal  caso  los  fletadores  deberan  pagar  el  flete  integro  por  el  viaje  de  ida,  si  el 
puerto  de  arribada  estuviere  a  mas  de  la  mitad  de  la  distancia  que  medie  entre  el  de  la 
espedicion  i  el  del  destino  de  la  nave,  i  solo  la  mitad  si  la  distancia  fuere  menor. 

1044.  Arribando  la  nave  a  un  puerto  distinto  del  de  su  destino  por  falta  de  vi- 
veres,  proveniente  de  no  haber  sido  bien  aprovisionada,  o  por  averias  que  procedan 
de  la  impericia  del  capitan,  los  cargadores  tendran  derecho  para  rescindir  el  contrato 
i  sohcitar  indemnizaeion  de  los  danos  que  les  sobrevengan. 

1045.  Si  la  nave  fuere  detenida  durante  su  viaje  por  orden  de  alguna  potencia 
estranjera,  subsistira  el  fletamento;  pero  no  se  debera  flete  alguno  por  el  tiempo  de  la 
detencion  si  el  fletamento  estuviere  ajustado  por  meses,  ni  aumento  de  flete  si  lo 
estuviere  por  viaje. 
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§  5.    Rescission  of  the  affreightment. 

1037.  Apart  from  the  cases  of  rescission  which  have  ah-eady  been  provided  for, 
an  affreightment,  whether  total  or  partial,  is  rescinded  wthout  compensation, 
before  the  beginning  of  the  voyage,  for  the  following  reasons:  1.  Prohibition  of 
exporting  the  whole  or  part  of  the  goods  comprised  in  the  same  charter  from  the 
place  of  loading  or  importing  into  that  of  discharge,  unless  the  freighter  wishes  to 
load  other  and  permitted  goods;  —  2.  Interdiction  of  commerce,  declaration  of  war 
between  the  Republic  and  the  nation  to  which  the  vessel  is  bound,  and  the  blockade 
of  the  port  of  discharge;  —  3.  Any  other  fortuitous  event  or  vis  major  which  prevents 
the  voyage. 

If  the  fortuitous  event  is  imputable  to  the  fault  of  one  of  the  parties,  rescission 
may  be  had  together  with  compensation  for  damage. 

1038.  If  the  affreightment  is  rescinded  for  any  of  the  said  reasons  after  the  vessel 
is  loaded  the  freighter  shall  bear  all  the  expenses  of  the  discharge,  and  the  ship-owner 
the  pay  and  expenses  of  the  crew,  without  prejudice  to  the  right  acquired  by  the 
latter  to  the  payment  for  lay-days,  extra  lay-days  and  general  average  for  damage 
which  has  occurred  before  the  rescission. 

1039.  If  the  saiUng  of  the  vessel  is  temporarily  suspended  through  the  closing 
of  the  port,  through  an  arrest  by  superior  order  or  by  any  other  event  of  vis  major, 
the  affreightment  shall  subsist  with  no  right  to  compensation,  and  the  expenses  of 
maintenance  and  pay  of  the  crew  shall  be  paid  as  general  average. 

In  the  suggested  event,  the  freighter  may  unload  and  again  load  his  goods;  and 
if  after  the  cessation  of  the  cause  which  suspended  the  saiUng  of  the  vessel  he  does 
not  reload  wthin  the  time  agreed  for  the  purpose,  he  shall  be  obhged  to  pay  demurrage. 

1040.  If  any  of  the  events  expressed  in  numbers  1  and  2  of  article  1037  occur 
during  the  voyage,  the  master  shall  follow  the  instructions  which  he  has  received 
from  the  charterer  for  such  cases;  and  if,  acting  in  conformity  therewith,  he  calls  at 
a  port  which  has  been  pointed  out  to  him  or  returns  to  the  port  of  departure,  he  shall 
only  recover  the  outward  freight,  even  when  the  vessel  is  chartered  for  a  round  voyage. 

1041.  If  he  is  without  instructions  in  the  said  cases,  the  master  shaU  act  as 
determined  by  number  15  of  article  915,  and  shall  immediately  report  to  the  charterer. 

If  he  does  not  receive  instructions  within  a  time  which  is  reaonable  in  the  judg- 
ment of  the  commercial  court  or  of  the  ordinary  court  of  the  port  of  refuge,  the 
master  shall  apply  for  the  deposit  of  the  cargo,  payment  of  the  outward  freight 
only,  and  sale  of  sufficient  goods  to  meet  it. 

The  expenses  incurred  and  the  wages  earned  during  the  detention  of  the  vessel 
shall  be  considered  general  average  and  paid  as  such;  but  the  expenses  of  the  dis- 
charge, deposit  and  sale  shall  be  exclusively  borne  by  the  charterer. 

1042.  If  the  vessel  returns  to  the  port  of  saiUng  through  adverse  weather  or 
fear  of  pirates  or  of  enemies,  and  the  shippers  agree  to  her  total  discharge,  the 
ship-owner  cannot  refuse  to  effect  it,  and  in  that  case  he  shall  be  entitled  to  claim 
the  whole  of  the  freight  for  the  outward  voyage,  although  the  vessel  is  chartered 
for  a  round  voyage. 

If  the  affreightment  is  agreed  by  the  month,  the  shippers  shall  pay  the  freight 
corresponding  to  the  number  of  months  which  the  outward  voyage  would  have 
lasted,  as  calculated  by  experts. 

1043.  The  freighters  may  also  wholly  discharge  the  vessel  and  terminate  the 
voyage,  if  she  calls  at  a  port  different  from  that  of  the  departure  for  any  of  the  reasons 
indicated  in  the  first  paragraph  of  the  preceding  article. 

In  that  case,  the  freighters  must  pay  the  whole  freight  for  the  outward  voyage, 
if  the  port  of  call  is  more  than  half  the  distance  between  that  of  the  departure  and 
that  of  the  destination  of  the  vessel,  and  only  half  the  freight  if  the  distance  is  less. 

1044.  If  the  vessel  calls  at  a  port  different  from  that  of  her  destination  through 
want  of  provisions,  proceeding  from  her  not  having  been  well  provisioned,  or  through 
damage  arising  from  the  unskilfulness  of  the  master,  the  shippers  shall  be  entitled 
to  rescind  the  contract  and  apply  for  compensation  for  the  damage  occasioned  to  them. 

1045.  If  the  vessel  is  detained  during  the  voyage  by  order  of  any  foreign  power, 
the  affreightment  shall  subsist,  but  no  freight  shall  be  owed  for  the  time  of  the  deten- 
tion if  the  affreightment  is  agreed  by  the  month,  nor  increase  of  freight  if  it  is  by 
the  voyage. 
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La  cesacion  del  flete  en  el  primero  de  los  casos  Lndicados  se  entiende  sin  per- 
juicio  de  lo  dispuesto  en  el  art.  1039. 

§  6.°    Del  conocimiento. 

1046.  Llamase  conocimiento  o  poliza  de  cargo  la  escritura  privada  en  que  el 
capitan  i  cargador  reconocen  el  hecho  del  embarque  de  las  mercaderias  i  espresan 
las  condiciones  del  trasporte  convenido. 

1047.  El  conocimiento  debe  contener:  1.°  El  nombre,  matricula  i  porte  de  la 
nave;  —  2.°  El  nombre,  apellido  i  domicilio  del  capitan;  —  3.°  Los  nombres  i 
apellidos  del  cargador  i  consignatario ;  —  4.  °  La  calidad,  cantidad,  numero  i  marca 
de  los  bultos;  —  5.°  El  puerto  de  la  carga  i  el  de  la  descarga;  —  6.°  El  flete  i 
capa  contratada;  —  7.°  La  fecha  i  las  firmas  del  capitan  i  cargador. 

1048.  El  conocimiento  sera  estendido  al  menos  en  cuatro  orijinales  de  un  mismo 
tenor  i  fecha :  Uno  para  el  cargador,  —  otro  para  el  consignatario,  —  otro  para  el 
capitan  i  —  otro  para  el  naviero. 

Cada  conocimiento  llevara  la  indicacion  del  numero  que  le  corresponda  en  el 
orden  de  los  ejemplares  que  se  hubieren  firmado. 

El  capitan  firmara  ademas  tantos  cuantos  le  exija  el  cargador. 

1049.  El  cargador  presentara  al  capitan  los  conocimientos  dentro  de  veLnti- 
cuatro  horas  de  concluida  la  carga  de  sus  mercaderias,  i  ambos  deberan  firmarlos  en 
el  mismo  termino  bajo  responsabilidad  de  danos  i  perjuicios,  aun  cuando  no  se  hu- 
biere  estendido  poliza  de  fletamento. 

El  ejemplar  destinado  al  cargador  sera  escrito  por  el  capitan,  o  llenado  por  61 
siendo  impreso. 

1050.1)  Si  gi  capitan  o  alguno  de  sus  parientes  dentro  del  grado  prohibido  para 
la  testificacion  fuere  cargador,  los  conocimientos  seran  firmados  por  los  dos  princi- 
pales  oficiales  de  la  nave. 

1051.  Los  conocimientos  pueden  ser  estendidos  o  a  favor  de  una  persona  de- 
terminada  con  la  clausula  a  la  orden,  o  a  favor  de  una  persona  determinada  sin  dicha 
clausula,  o  a  favor  del  portador. 

En  el  primer  caso,  los  derechos  del  fletador  sobre  la  carga  se  trasmiten  por  endoso, 
ejecutado  con  arreglo  a  las  prescripciones  que  contiene  el  parrafo  5  del  titulo  X, 
Libro  II  de  este  Codigo ;  en  el  segundo,  por  cesion  notificada  al  capitan  en  la  forma 
que  espresa  el  art.  1903  del  Codigo  Civil;  i  en  el  tercero,  por  la  mera  tradicion  del 
conocimiento. 

El  fletante  puede  oponer  al  cesionario  todas  las  escepciones  que  podria  hacer 
valer  contra  el  cedente,  siempre  que  se  deriven  del  fletamento. 

1052.  El  capitan  que  recibe  carga  sin  reconocerla  previamente  podra  indicar 
en  los  conocimientos,  con  cualquiera  de  las  frases  usuales  en  el  comercio  maritimo, 
que  la  especie,  peso,  numero  o  medida  de  las  mercaderias  le  son  desconocidos,  salvo 
que  los  cargadores  se  ofrezcan  a  verificar  esas  calidades  a  presencia  del  capitan  i  a 
costa  de  ellos. 

A  pesar  de  tal  indicacion,  el  capitan  es  responsable  tanto  del  numero  de  tone- 
ladas,  cajas,  fardos,  balas  i  cualesquiera  otros  bultos,  cuanto  de  la  calidad  interior 
de  las  mercaderias  que  estos  contengan,  siempre  que  durante  el  viaje  hubieren  side 
abiertos  sin  necesidad. 

1053.  Los  cargadores  no  podran  desembarcar  sus  mercaderias  ni  variar  la  con- 
signacion,  sin  restituir  al  capitan  todos  los  conocimientos  que  les  hubiere  entregado. 

Si  el  capitan  consintiere  el  desembarque  o  el  cambio  de  la  consignacion  sin  haber 
retirado  los  conocimientos,  sera  responsable  de  la  carga  al  portador  lejitimo  de  ellos. 

1054.  Siempre  que  los  cargadores  no  puedan  devolver  los  conocimientos,  de- 
beran otorgar  fianza  a  satisfaccion  del  capitan  por  el  integro  valor  de  la  carga;  i  no 
otorgandola,  aquel  no  podra  ser  compelido  a  entregar  las  mercaderias  ni  a  firmar 
nuevos  conocimientos  para  distinta  consignacion. 

1055.  Falleciendo  el  capitan  o  cesando  en  su  oficio  antes  de  hacerse  a  la  vela, 
los  cargadores  exijiran  al  sucesor  la  revahdacion  de  los  conocimientos;  i  no  exijien- 
dola,  el  sucesor  respondera  solamente  de  la  carga  existente  a  bordo  cuando  entro 
a  ejercer  su  empleo. 

1)  Art.  347,  u.°  1  i  2  C.  de  P.  C. 
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The  cessation  of  the  freight  in  the  first  of  the  said  cases  is  to  be  understood  as 
without  prejudice  to  the  provisions  of  article  1039. 

§  6.    Bills  of  lading. 

1046.  The  private  document  in  which  the  master  and  shipper  acknowledge 
the  fact  of  the  shipment  of  the  goods  and  state  the  terms  of  the  agreed  transport 
is  called  a  bill  of  lading  or  contract  of  shipment. 

1047.  A  bill  of  lading  must  contain:  1.  The  name,  register  and  tonnage  of  the 
vessel;  — •  2.  The  name,  surname  and  address  of  the  master;  —  3.  The  names  and 
surnames  of  the  shipper  and  consignee;  — 4.  The  quaUty,  quantity,  number  and 
mark  of  the  packages ;  —  5.  The  port  of  loading  and  that  of  the  discharge ;  —  6.  The 
freight  and  primage  contracted  for;  —  7.  The  date  and  the  signatures  of  the  master 
and  shipper. 

1048.  The  bill  of  lading  shall  be  drafted  in  at  least  four  originals  of  the  same 
tenor  and  date :  —  One  for  the  shipper ;  —  Another  for  the  consignee ;  —  Another  for 
the  master  and  another  for  the  managing  owner. 

Each  bill  of  lading  shall  bear  a  statement  of  its  number  in  the  order  of  the  copies 
which  have  been  signed. 

The  master  shall  also  sign  as  many  as  the  shipper  demands  of  him. 

1049.  The  shipper  shall  present  the  bills  of  lading  to  the  master  within  twenty- 
four  hours  from  the  end  of  the  loading  of  his  goods,  and  both  must  sign  them  at  the 
same  time,  under  liability  for  damages,  even  when  a  charter-party  has  not  been 
drawn  up. 

The  copy  intended  for  the  shipper  shall  be  written  by  the  master,  or  filled  in 
by  him,  if  it  is  printed. 

1050.1)  If  the  master  or  any  of  his  relations  within  the  prohibited  degree  for 
witnessing  is  shipper,  the  bills  of  lading  shall  be  signed  by  the  two  principal  officers 
of  the  vessel. 

1051.  Bills  of  lading  may  be  drafted  in  favour  of  a  certain  person  with  the 
expression  "to  order",  or  in  favour  of  a  certain  person  without  the  said  expression, 
or  in  favour  of  the  bearer. 

In  the  first  case,  the  rights  of  the  freighter  over  the  cargo  are  transferred  by 
indorsement,  executed  according  to  the  provisions  contained  in  §  5  of  Title  X, 
Book  II  of  this  Code ;  and  in  the  second  case,  by  an  assignment  notified  to  the  master 
as  expressed  by  article  1903  of  the  Civil  Code,  and  in  the  third  case,  by  mere  delivery 
of  the  bill  of  lading. 

The  ship-owner  may  set  up  all  the  defences  against  the  assignee  which  he  could 
rely  upon  against  the  assignor,  provided  they  are  derived  from  the  affreightment. 

1052.  A  master  who  receives  cargo  wthout  previously  examining  it,  may 
indicate  in  the  bills  of  lading,  with  any  of  the  phrases  usual  in  maritime  commerce, 
that  the  kind,  weight,  number  or  measure  of  the  goods  are  unknown  to  him,  unless  the 
shippers  offer  to  effect  those  operations  in  the  presence  of  the  master  and  at  their 
expense. 

In  spite  of  that  indication,  the  master  is  responsible  both  for  the  number  of  tons, 
cases,  bundles,  bales  and  any  other  packages,  and  for  the  internal  quahty  of  the  goods 
which  they  contain,  whenever  they  have  been  unnecessarily  opened  during  the  voyage. 

1053.  Shippers  may  not  unload  their  goods  or  change  the  consignment, 
without  returning  to  the  master  all  the  biUs  of  lading  which  he  has  deUvered  to  them. 

If  the  master  consents  to  the  unloading  or  change  of  the  consignment  without 
having  withdrawn  the  bills  of  lading,  he  shall  be  responsible  for  the  cargo  to  the 
lawful  holder  thereof. 

1054.  Wlienever  the  shippers  cannot  return  the  bills  of  lading,  they  must 
execute  a  security  to  the  satisfaction  of  the  master  for  the  entire  value  of  the  cargo ; 
and  if  they  fail  to  execute  it,  the  latter  cannot  be  compelled  to  dehver  the  goods  or 
to  sign  new  bills  of  lading  for  a  different  consignment. 

1055.  If  the  master  dies  or  retires  from  his  office  before  setting  sail,  the  shippers 
shall  require  his  successor  to  confirm  the  bills  of  lading;  and  if  this  is  not  required, 
the  successor  shall  only  be  responsible  for  the  cargo  on  board  when  he  entered  on 
his  employment. 

1)  Art.  347,  No.  1  and  2  of  the  C.  of  C.  P. 
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El  capitan  que  revalide  los  conocimientos  de  au  antecesor  sin  previo  examen 
de  su  conformidad  con  la  carga,  responderd  de  laa  f altas  que  ulteriormente  se  notaren. 

Si  para  la  revaUdacion  el  capitan  exijiere  el  reconocimiento  de  la  carga,  los  costos 
de  esta  dilijencia  seran  de  cuenta  del  naviero,  sin  perjuicio  de  su  derecho  para  cobrar- 
los  del  capitan  cesante,  si  este  dejo  de  serlo  por  haber  dado  motivo  para  su  remocion. 

1056.  Antes  de  principiarse  la  descarga,  el  portador  de  un  conocimiento  debera 
presentarlo  al  capitan  para  que  se  le  entreguen  directamente  las  mercaderiaa ;  i  omi- 
tiendo  hacerlo,  seran  de  su  cuenta  los  gastos  de  almacenaje  i  comision  de  deposito, 
si  el  capitan  lo  hubiere  solicitado. 

1057.  El  portador  de  un  conocimiento  no  responde  del  cumplimiento  de  las 
obligaciones  contenidas  en  la  poUza  del  contrato,  a  menos  que  el  conocimiento  lleve 
la  clausula  segun  la  poliza  de  fletamento  u  otra  equivalente. 

1058.  El  consignatario  devolvera  al  capitan  los  conocimientos  al  tiempo  de 
recibir  la  carga,  i  en  uno  de  los  ejemplares  pondra  el  recibo  correspondiente. 

Siendo  moroso  en  la  entrega  del  conocimiento  con  recibo,  el  consignatario  res- 
pondera  al  capitan  de  los  danos  i  perjuicios  que  le  ocasione  la  dilacion. 

No  incurre  en  mora  el  consignatario  que  retarda  la  entrega  del  recibo  hasta  el 
resultado  del  reconocimiento  de  sus  mercaderias. 

1059.  Se  prohibe  al  capitan  hacer  entrega  de  la  carga  toda  vez  que  concurran 
a  exijirla  varios  portadores  de  conocimientos  relativos  a  unas  mismas  mercaderias. 

1060.  Llegado  el  caso  previsto  en  el  articulo  anterior,  el  capitan  pondrd  la  carga 
a  disposicion  del  juzgado  de  comercio  para  que  ordene  su  deposito  con  noticia  de  los 
interesados,  oiga  a  estos  i  resuelva  acerca  de  la  propiedad  i  entrega  de  las  mercaderias. 

Los  interesados  i  el  depositario  deberan  solicitar  la  venta  de  las  mercaderias  que 
por  su  naturaleza  o  por  su  estado  se  hallen  espuestas  a  sufrir  algun  deterioro. 

El  producto  de  la  venta,  deducidos  los  costos  i  comisiones  de  deposito,  sera 
judicialmente  consignado. 

1061.  Los  conocimientos  redactados  i  firmados  en  la  forma  indicada  en  el 
art.  1047,  hacen  fe  entre  las  partes  interesadas  en  la  carga  i  entre  estas  i  los  asegura- 
dores,  salva  la  prueba  de  fraude  o  colusion. 

1062.  Hallandose  disconformes  los  conocimientos  de  un  mismo  cargamento, 
se  estari  al  contenido  del  presentado  por  el  capitan,  si  estuviere  escrito  en  su  totalidad 
o  llenado  de  mano  del  mismo  cargeidor  o  del  dependiente  encargado  de  la  espedicion 
de  su  trafico,  o  al  contexto  del  exhibido  por  el  cargador,  siendo  escrito  o  llenado 
por  el  capitan. 

Si  los  conocimientos  presentados  tuvieren  respectivamente  la  enunciada  calidad 
prelativa,  se  estara  al  resultado  de  las  demas  pruebas  que  rindan  las  partes. 

1063.  En  defecto  de  poliza  de  fletamento,  se  entiende  que  este  ha  sido  ajustado 
en  los  terminos  i  con  las  condiciones  que  espresen  los  conocimientos. 

Las  dudas  que  ofrezca  la  poliza  de  fletamento  seran  resueltas  por  los  cono- 
cimientos. 

1064.  El  conocimiento  cancela  los  recibos  provisionales  de  fecha  anterior  que 
el  capitan  i  sus  subaltemos  hubieren  dado  al  cargador. 

1065.  No  se  admitira  al  capitan  la  escepcion  de  que  firmo  los  conocimientos  en 
confianza  i  bajo  la  promesa  de  que  se  le  entregaria  la  carga  designada  en  ellos. 

1066.  Las  demandas  entre  el  capitan  i  cargador  que  se  refieran  a  la  carga  seran 
necesariamente  apoyadas  en  el  conocimiento ;  i  sin  la  exhibicion  de  este,  no  se  les 
dara  curso. 

§  7.°    De  los  pasajeros. 

1067.  En  defecto  de  convenio  entre  el  capitan  i  el  pasajero,  el  precio  del  tras- 
porte  sera  fijado  por  el  juzgado  de  comercio,  oyendo  previamente  el  dictamen  de 
peritos,  si  lo  creyere  necesario. 

1068.  El  pasajero  tiene  derecho  a  ser  alimentado  por  el  capitan,  salvo  convenio 
en  contrario. 

Si  se  entablare  reclamacion  sobre  la  cantidad  o  calidad  de  los  ahmentos,  seran 
estas  determinadas  por  el  juzgado  de  comercio  respectivo,  quien  tomara  para  este 
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A  master  who  confirms  the  bills  of  lading  of  his  predecessor  without  previous 
examination  of  their  agreement  with  the  cargo,  shall  be  responsible  for  deficiencies 
which  are  afterwards  noticed. 

K  the  master  requires  an  examination  of  the  cargo  for  the  purpose  of  the  con- 
firmation, the  expenses  of  the  measure  shall  be  borne  by  the  managing  owner,  without 
prejudice  to  his  right  to  recover  them  from  the  retiring  master,  if  the  latter  ceased 
to  be  such  through  having  given  grounds  for  his  removal. 

1056.  Before  beginning  the  discharge,  the  holder  of  a  bill  of  lading  must  present 
it  to  the  master  in  order  that  the  goods  may  be  directly  delivered  to  him ;  and  if  he 
omits  to  do  so,  the  expenses  of  warehouse  rent  and  commission  on  deposit  shall  be 
borne  by  him,  if  the  master  has  applied  for  it. 

1057.  The  holder  of  a  bill  of  lading  is  not  responsible  for  the  performance  of 
the  obhgations  contained  in  the  charter-party,  unless  the  bill  of  lading  bears  the 
phrase  according  to  the  charter-party  or  some  equivalent. 

1058.  The  consignee  shall  return  the  bills  of  lading  to  the  master  at  the  time  of 
receiving  the  shipment,  and  on  one  of  the  copies  he  shall  place  the  corresponding 
receipt. 

If  the  consignee  is  dilatory  in  delivering  the  biU  of  lading  with  the  receipt,  he 
shall  be  hable  to  the  master  for  the  damage  occasioned  to  him  by  the  delay. 

A  consignee  who  delays  the  dehvery  of  the  receipt  until  the  result  of  the  examina- 
tion of  liis  goods  is  not  guilty  of  undue  delay. 

1059.  The  master  is  forbidden  to  make  dehvery  of  the  shipment  whenever 
several  holders  of  bills  of  lading  which  relate  to  the  same  goods  apply  for  dehvery. 

1060.  If  the  event  happens  which  is  provided  for  by  the  preceding  article,  the 
master  shall  place  the  shipment  at  the  disposal  of  the  commercial  court  in  order 
that  it  may  order  its  deposit  with  notice  to  the  persons  interested,  may  hear  the 
latter  and  decide  on  the  ownership  and  dehvery  of  the  merchandise. 

The  persons  interested  and  the  depositary  must  apply  for  the  sale  of  goods  which 
by  their  nature  or  condition  are  liable  to  suffer  any  deterioi-ation. 

The  proceeds  of  the  sale,  after  deducting  the  expenses  and  commissions  for  the 
deposit,  shall  be  paid  into  court. 

1061.  Bills  of  lading  dra^vn  up  and  signed  in  the  way  indicated  by  article  1047, 
are  evidence  between  the  parties  interested  in  the  shipment  and  between  them  and 
the  insurers,  saving  proof  of  fraud  or  collusion. 

1062.  If  biUs  of  lading  of  the  same  cargo  disagree,  the  contents  of  that  produced 
by  the  master  shall  prevail,  if  it  is  wholly  written  or  filled  in  by  the  hand  of  the  actual 
sliipper  or  the  subordinate  entrusted  with  the  despatch  of  his  traffic,  or  the  contents 
of  that  produced  by  the  shipper,  if  it  is  written  or  filled  in  by  the  master. 

If  both  the  bills  of  lading  produced  have  the  aforesaid  characteristics,  the  result 
of  the  other  evidence  given  by  the  parties  shall  prevail. 

1063.  In  the  absence  of  the  charter-party,  it  is  understood  that  it  has  been 
agreed  on  the  terms  and  conditions  expressed  by  the  bills  of  lading. 

Doubts  arising  from  the  charter-party  shall  be  decided  by  the  biUs  of  lading. 

1064.  The  bill  of  lading  cancels  the  provisional  receipts  of  earher  date  which 
the  master  or  his  officers  have  given  to  the  shipper. 

1065.  The  master  shall  not  be  allowed  the  defence  that  he  signed  the  biUs  of 
lading  in  the  confidence  and  on  the  j)romise  that  the  cargo  therein  defined  would  be 
delivered  to  him. 

1066.  Claims  between  the  master  and  shipper,  which  refer  to  the  shipment, 
shall  necessarily  depend  upon  the  bill  of  laduig;  and  without  the  production  of  the 
latter  they  shall  not  be  allowed  to  proceed. 

§  7.    The  passengers. 

1067.  In  default  of  an  agreement  between  the  master  and  a  passenger,  the  fare 
shaU  be  fixed  by  the  commercial  court,  after  hearhig  the  opinion  of  experts,  if  the 
court  thinks  it  necessary. 

1068.  Passengers  are  entitled  to  be  fed  by  the  master,  saving  an  agreement 
to  the  contrary. 

If  a  claim  is  initiated  respecting  the  quantity  or  quahty  of  the  food,  they  shall 
be  determined  by  the  proper  commercial  judge,  who  for  this  purpose  shall  take  into 
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efecto  en  consideracion  el  precio  pagado  por  el  trasporte  i  la  cantidad  i  calidad  de  los 
alimentos  consumidos  por  el  capitan  i  la  tripulacion. 

1069.  Si  un  pasajero  se  embarcare  clandestinamente,  el  capitan  podra  usar  del 
derecho  que  le  confieren  los  incisos  primero  i  tercero  del  art.  995,  con  las  modifi- 
caciones  que  reclama  el  trasporte  de  personas. 

1070.  Sea  en  el  puerto  de  salida,  sea  en  el  de  escala  o  en  el  de  arribada,  el  pasa- 
jero debera  embarcarse  el  dia  i  bora  que  senale  el  capitan;  i  si  por  su  culpa  partiere 
la  nave  sin  el,  debera  pagar  integramente  el  pasaje  convenido. 

1071.  Hallandose  la  nave  pronta  para  darse  a  la  vela,  los  pasajeros  no  podran 
bajar  a  tierra  sin  permiso  del  capitan,  bajo  la  responsabilidad  que  impone  el  articulo 
precedente. 

1072.  El  pasajero  no  puede  ceder  a  otro,  sin  consentimiento  del  capitan,  su 
derecho  a  ser  trasportado. 

1073.1)  Si  el  pasajero  desistiere  voluntariamente  del  viaje  antes  que  la  nave  se 
haya  heclio  a  la  vela,  pagara  al  capitan  la  mitad  del  pasaje  estipulado;  i  ocurriendo 
el  desistimiento  durante  la  navegacion,  lo  abonara  integramente. 

1074.  El  contrato  se  rescinde  sin  indemnizacion  por  la  suspension  del  viaje 
dntes  de  la  salida  de  la  nave,  siempre  que  tal  suceso  fuere  causado  por  fuerza  mayor, 
o  un  caso  fortuito  que  no  traiga  su  orijen  de  culpa  del  capitan. 

Suspendido  o  interrumpido  el  viaje  despues  de  principiado,  el  capitan  cobrara 
solamente  el  pasaje  que  corresponda  a  la  distancia  andada,  si  esta  fuere  de  alguna 
utilidad  al  pasajero. 

1075.  Si  en  el  caso  propuesto  en  el  art.  1018  el  pasajero  resolviere  esperar 
la  reparacion  de  la  nave,  no  estara  obligado  a  aumentar  el  pasaje  estipulado. 

En  ese  mismo  caso  el  pasajero  podra  continuar  su  viaje  en  otra  nave,  abonando 
el  pasaje  a  prorrata  de  la  parte  del  viaje  que  hubiere  realizado. 

1076.  Se  prohibe  al  capitan  arribar  o  detenerse  en  parte  alguna  a  sobcitud  o 
en  el  interes  de  los  pasajeros. 

Con  todo,  si  un  pasajero  fuere  atacado  de  una  enfermedad  contajiosa,  debera 
desembarcarle  en  un  lugar  habitado,  aun  contra  la  voluntad  del  mismo  pasajero. 

1077.  Consumidas  o  inutiUzadas  las  provisiones  de  los  pasajeros  en  el  caso  de  la 
escepcion  determinada  en  el  art.  1068,  por  cualquier  motivo  que  sea,  el  capitan  de- 
bera proporcionarles  los  viveres  necesarios  a  un  precio  razonable. 

1078.  La  obligacion  de  pagar  el  pasaje  estd  subordinada  al  evento  del  arribo 
de  la  nave  al  puerto  de  su  destino. 

1079.  Muriendo  el  pasajero  antes  de  principiarse  el  viaje,  sus  berederos  deberan 
pagar  la  mitad  del  pasaje  convenido,  deducidos  los  costos  de  manutencion  si  estu- 
vieren  comprendidos  en  el  precio  de  trasporte. 

Pero  si  la  muerte  acaeciere  durante  el  viaje,  seran  obligados  a  abonar  el  pasaje 
integramente. 

1080.2)  No  se  debe  aumento  alguno  de  pasaje  por  las  personas  nacidas  durante 
la  navegacion. 

1081.  El  pasajero  se  reputa  cargador  de  los  objetos  que  lleva  en  la  nave,  i  go- 
zard  de  los  derechos  de  tal,  siempre  que  ponga  dichos  objetos  al  cuidado  i  guarda 
del  capitan. 

Pero  si  el  pasajero  los  mantuviere  bajo  su  propia  custodia,  el  capitan  no  sera 
responsable  de  la  perdida  o  danos  que  sufran  sLno  en  el  caso  de  que  procedan  de  su 
propio  hecho  o  del  hecbo  de  la  tripulacion. 

1082.  Los  objetos  que  el  pasajero  introduce  en  la  nave  estan  afectos  privilejiada- 
mente  al  pago  del  pasaje  i  de  los  gastos  que  hubiere  causado  durante  el  viaje. 

1083.  Fuera  de  la  obUgacion  que  el  art.  889  impone  a  los  pasajeros,  6stos  tienen 
la  de  prestar  asistencia  al  capitan  en  todos  los  casos  urjentes  que  la  reclamen  para  la 
salvacion  de  la  nave. 

Titulo  V.    De  los  riesgos  i  danos  del  trasporte  maritimo. 

§  1.°    Definiciones  i  reglas  jenerales. 

1084.  Son  averias  en  la  acepcion  legal  de  esta  palabra:  1.°  Todos  los  danos 
que  sufre  la  nave,  cargada  o  en  lastre,  antes  de  darse  a  la  vela,  durante  el  viaje  o 

1)  Art.  2019  C.  C.         2)  Art.  2017  C.  C. 
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consideration  the  fare  and  the  quantity  and  quality  of  the  food  consumed  by  the 
master  and  crew. 

1069.  If  a  passenger  embarks  clandestinely,  the  ma.ster  may  avail  himself  of 
the  right  conferred  on  him  by  the  first  and  third  paragraphs  of  article  995  with  the 
alterations  which  the  carriage  of  persons  requires. 

1070.  Whether  in  the  port  of  saihng,  in  that  of  call  or  in  that  of  compulsory 
arrival,  a  passenger  must  embark  on  the  day  and  hour  appointed  by  the  master; 
and  if  the  vessel  sails  without  him  through  his  fault,  he  must  pay  the  whole  of  the 
agreed  fare. 

1071.  When  the  vessel  is  ready  to  set  sail,  passengers  cannot  land  without  the 
permission  of  the  master,  under  the  liabihty  imposed  by  the  preceding  article. 

1072.  Without  the  consent  of  the  master,  a  passenger  cannot  assign  his  right 
to  be  carried  to  another. 

1073.1)  If  a  passenger  voluntarily  abandons  the  voyage  before  the  vessel  has 
set  sail,  he  shall  pay  the  master  half  the  agreed  fare ;  and  if  the  abandonment  occurs 
during  the  navigation,  he  shall  pay  the  whole  of  it. 

1074.  The  contract  is  rescinded  without  compensation  by  the  suspension  of 
the  voyage  before  the  sailing  of  the  vessel,  provided  that  that  event  is  caused  by 
vis  major,  or  fortuitous  event  which  does  not  originate  in  the  fault  of  the  master. 
When  the  voyage  is  suspended  or  interrupted  after  it  is  begun,  the  master  shall  only 
recover  the  fare  which  corresponds  to  the  distance  traversed,  if  this  is  of  any  advan- 
tage to  the  passenger. 

1075.  If,  in  the  event  suggested  in  article  1018  a  passenger  decides  to  await 
the  repairing  of  the  vessel,  he  shall  not  be  bound  to  increase  the  agreed  fare. 

In  the  same  event  a  passenger  can  continue  his  voj'age  in  another  vessel  on 
paying  the  fare  in  proportion  to  the  part  of  the  voyage  which  he  has  made. 

1076.  The  master  is  forbidden  to  call  or  remain  in  any  place  at  the  request  or 
in  the  interest  of  the  passengers. 

However,  if  a  passenger  is  attacked  by  a  contagious  iUness,  he  must  put  him 
ashore  at  an  inhabited  place,  although  contrary  to  the  wish  of  the  said  passenger. 

1077.  When,  in  the  event  of  the  exception  mentioned  in  article  1068,  the  pro- 
visions of  the  passengers  are  consumed  or  spoilt  from  any  reason  whatever  the  master 
must  supply  them  with  the  necessary  food  at  a  reasonable  price. 

1078.  The  obligation  to  pay  the  fare  is  subject  to  the  event  of  the  arrival  of 
the  vessel  at  the  port  of  her  destination. 

1079.  When  a  passenger  dies  before  the  commencement  of  the  voyage,  his 
heirs  must  pay  half  the  agreed  fare,  after  deducting  the  expenses  of  maintenance 
if  they  are  included  in  the  price  of  transport. 

But  if  the  death  occurs  during  the  voyage,  they  shall  be  obUged  to  pay  the  fare 
in  fuU. 

1080.2)  No  increase  of  fare  is  due  for  persons  born  during  the  navigation. 

1081.  A  passenger  is  considered  to  be  the  shipper  of  the  articles  which  he 
carries  in  the  vessel,  and  shall  enjoy  his  rights  in  that  character,  provided  that  he 
places  the  said  articles  in  the  care  and  custody  of  the  master. 

But  if  the  passenger  keeps  them  in  his  own  custody,  the  master  shall  not  be 
responsible  for  their  loss  or  damage  except  when  they  proceed  from  his  own  act  or 
the  act  of  the  crew. 

1082.  The  articles  which  the  passenger  brings  on  to  the  vessel  are  subjected 
to  the  privileged  payment  of  the  fare  and  of  the  expenses  which  he  has  caused  during 
the  voyage. 

1083.  Apart  from  the  obhgation  imposed  on  passengers  by  article  889,  they  have 
the  duty  of  rendering  assistance  to  the  master  in  all  urgent  cases  which  require  it 
for  the  saving  of  the  vessel. 

Title  V.    The  risks  and  losses  connected  with  carriage  by  sea. 

§  1.    Definitions  and  general  rules. 

1084.  The  following  consitute  average  in  the  legal  acceptation  of  the  word: 
1.  All  damage  suffered  by  a  vessel,  whether  loaded  or  in  ballast,  before  she  sets  sail, 

1)  Art.  2019  of  the  C.  C.         ^)  Art.  2017  of  the  C.  C. 
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despues  de  fondeada  en  el  puerto  de  su  destine,  i  los  que  reciben  las  mercaderias 
desde  su  embarque  en  lanchas  u  otros  buques  menores  en  el  lugar  de  la  espedicion 
hasta  su  desembarque  en  el  de  la  consignacion ;  —  2.°  Todos  los  gastos  estraordi- 
narios  e  imprevistos  ejecutados  durante  el  viaje  para  la  conservacion  de  la  nave, 
de  la  carga  o  de  ambas  a  la  vez. 

1085.  No  son  averias  en  los  casos  ordinarios:  1.°  Los  pilotajes  de  costas  i 
puertos ;  —  2.  °  Los  gastos  de  lanchas  i  remolques ;  —  3.  °  Los  derechos  Uamados 
de  puerto;  —  4.°  Los  gastos  de  alijo  de  la  nave  que  por  falta  de  agua  no  pueda 
hacerse  a  la  vela  o  entrar  al  puerto  de  su  destino  con  toda  su  carga;  —  5.°  En 
jeneral,  todos  los  gastos  ordinarios  de  la  navegacion. 

Todos  los  gastos  enunciados  son  de  la  esclusiva  cuenta  del  naviero,  a  menos  que 
en  las  polizas  de  fletamento  o  conocimientos  se  hubiere  estipulado  otra  cosa. 

1086.  A  falta  de  convenciones  especiales,  la  responsabilidad,  liquidacion  i  pago 
de  las  averias  seran  determinados  en  conformidad  con  las  disposiciones  de  este  titulo. 

1087.1)  En  el  arreglo  de  averias  hecho  fuera  del  territorio  de  la  Repiiblica,  se 
observaran  las  leyes  i  usos  del  lugar  donde  se  verifique. 

1088.  La  averia  es  gruesa  o  comun,  simple  o  particular. 

§  2.  °    De  la  averia  comun,  de  la  resolucion  de  la  averia  i  de  la  echazon. 

1089.  Son  averia  comun  no  solo  los  danos  que  en  virtud  de  deliberaciones  moti- 
vadas  i  antes  o  despues  de  emprendido  el  viaje  se  causan  conjunta  o  separadamente 
a  la  nave  i  su  carga  para  salvarlas  de  un  inminente  riesgo  de  mar,  sino  tambien  los 
daiios  sobrevinientes  por  consecuencia  directa  e  inevitable  del  sacrificio,  i  los  gastos 
imprevistos  ejecutados  en  beneficio  comun  en  las  epocas  i  forma  indicadas. 

1090.  Corresponden  a  la  clase  de  averias  comunes:  1.°  La  entrega  de  cualquier 
cosa  hecha  a  los  enemigos  o  piratas  por  composicion  i  a  titulo  de  rescate  de  la  nave, 
del  cargamento  o  de  ambas  cosas  a  la  vez ;  —  2.  °  Los  sueldos  i  gastos  de  los  rehenes 
durante  su  detencion  hasta  su  regreso  a  la  nave  o  a  su  domicilio;  —  3.°  Los 
gastos  hechos  para  reclamar  conjuntamente  la  hbertad  de  la  nave  i  carga  cap- 
turadas,  i  los  costos  de  residencia  del  capitan,  oficiales  i  tripulacion  durante  la 
detencion,  inolusos  los  sueldos  i  manutencion ;  —  4.  °  Los  danos  que  recibe  la  nave 
o  el  cargamento  defendiendose  contra  enemigos  o  piratas,  la  perdida  de  municiones 
de  guerra  consumidas  en  el  combate,  i  las  recompensas  prometidas  o  dadas  a  los 
hombres  de  mar  para  estimular  su  valor;  —  5.°  Los  gastos  de  curacion,  manuten- 
cion i  asistencia  de  los  hombres  de  mar  i  pasajeros,  heridos,  mutilados  o  estropeados 
en  defensa  de  la  nave  o  en  el  servicio  de  la  maniobra  durante  el  combate,  i  los 
sueldos' que  los  primeros  devenguen  hasta  su  completo  restablecimiento ;  —  6.°  Los 
salarios,  manutencion  i  rescate  del  hombre  de  mar  que  hubiere  sido  preso  o  detenido 
hallandose  ocupado  en  tierra  o  en  mar  en  servicio  de  la  nave;  —  7.°  Los  salarios  i 
manutencion  de  los  hombres  de  mar  correspondientes  al  tiempo  en  que  la  nave 
espere  un  convoi  o  permanezca  en  un  puerto  neutral  por  temor  fundado  de  enemigos 
o  piratas  o  por  haUarse  bloqueado  el  puerto  de  su  destino ;  —  8.  °  La  perdida  de 
las  cosas  arrojadas  a  la  mar  para  alijar  la  nave,  sea  que  pertenezcan  a  esta,  al 
cargamento  o  a  la  tripulacion,  i  el  daiio  que  cause  la  echazon  a  las  que  quedaren  a 
bordo;  —  9.°  La  cortadura  o  inutilizacion  deliberada  de  los  masteleros,  vergas, 
cables,  amarras,  velas  o  cualquier  otro  objeto  accesorio  de  la  nave;  —  10.°  El 
abandono  voluntario  de  las  anclas,  botes,  lanchas  i  demas  aparejos  para  salvar  la 
nave  de  un  abordaje  o  de  cualquier  otro  riesgo  de  mar;  —  11.°  Los  danos  causa- 
dos  por  el  forzamiento  de  velas  para  preservar  la  nave  o  la  carga  de  un  peligro 
inminente;  —  12.°  El  dano  intencionahnente  causado  a  la  nave  para  estinguir  un 
incendio  o  facilitar  el  desagiie,  la  echazon,  el  alijo  o  la  estraccion  de  la  carga,  i  el 
ocasionado  por  consecuencia  de  estas  operaoiones;  —  13.°  Los  gastos  de  ahjo  o 
trasbordo  de  una  parte  de  la  carga  con  el  designio  de  tomar  un  puerto  que  no  sea 
el  del  destino  de  la  nave  i  salvarla  de  la  persecucion  de  enemigos  o  piratas,  de  una 
tempestad  o  de  cualquier  otro  riesgo  de  mar,  i  la  perdida  de  las  mercaderias  alijadas 
o  trasbordadas  o  el  deterioro  que  en  eUas  causare  el  alijo,  trasbordo  o  reembarco; 
14.°  Los  salarios  i  manutencion  de  la  tripulacion  en  los  casos  de  arribada  forzosa 
en  beneficio  comun,  pero  solo  los  correspondientes  al  tiempo  estrictamente  indispen- 
sable para  satisfacer  la  necesidad  que  la  hubiere  causado;  los  derechos  de  entrada 
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during  the  voyage  or  after  anchoring  in  the  port  of  her  destination,  and  that  received 
by  the  goods  from  their  being  shipped  in  hghtei's  or  other  small  vessels  in  the  starting 
place  until  they  are  disembarked  in  the  place  of  consignment;  —  2.  All  the  extra- 
ordinary and  unforeseen  expenses  incurred  during  the  voyage  for  the  preservation 
of  the  vessel,  of  the  cargo  or  of  both  at  the  same  time. 

1085.  The  folio wng  do  not  constitute  average  in  ordinary  cases :  1 .  Coast  and 
harbour  pilotage;  —  2.  The  expense  of  hghters  and  towage;  —  3.  Port-dues;  — 
4.  The  expense  of  hghtening  the  vessel  when  for  want  of  water  she  cannot  sail  or 
enter  the  port  of  her  destination  with  all  her  cargo ;  —  5.  In  general,  all  the  ordinary 
expenses  of  the  navigation. 

All  the  said  expenses  are  borne  exclusively  by  the  ship-owner,  unless  it  is 
otherwise  agreed  in  the  charter-parties  or  bills  of  lading. 

1086.  In  default  of  special  agreements,  the  liability  for,  adjustment  and  payment 
of  the  average  shall  be  determined  in  conformity  with  the  provisions  of  this  Title. 

1087.^)  In  an  adjustment  of  average  which  is  made  outside  the  territory  of  the 
Republic,  the  laws  and  usages  of  the  place  where  it  is  effected  shall  be  observed. 

1088.  Average  is  general  or  common,  simple  or  particular. 

§  2.    General  average;  the  resolution  to  cause  the  average  and  jettison. 

1089.  General  average  is  not  only  the  damage  which  by  virtue  of  decisions, 
taken  either  before  or  after  commencing  the  voyage,  is  caused  to  the  vessel  and  her 
cargo,  either  together  or  separately,  in  order  to  save  them  from  an  imminent  sea 
risk,  but  also  the  damage  which  supervenes  as  the  direct  and  inevitable  result  of 
the  sacrifice,  and  the  unforeseen  expenses  incurred  for  the  common  benefit  at  the 
periods  and  in  the  maimer  indicated. 

1090.  The  following  belong  to  the  class  of  general  average:  1.  The  deUvery  of 
anything  to  enemies  or  pirates  as  an  arrangement  and  by  way  of  ransom  of  the 
vessel  or  the  cargo,  or  of  both  at  once;  —  2.  The  wages  and  expenses  of  hostages 
during  their  detention,  until  their  return  to  the  vessel  or  their  dweUing-place ;  — 
3.  The  expenses  incurred  in  claiming  the  hberty  of  the  captured  vessel  and  cargo, 
together  with  the  expenses  of  the  residence  of  the  master,  officers  and  crew  during 
the  detention,  including  their  pay  and  maintenance;  —  4.  The  damage  suffered  by 
the  vessel  and  cargo  when  defending  herself  against  enemies  or  pirates,  the  loss  of 
munitions  of  war  expended  in  the  fight,  and  the  rewards  promised  or  given  to  the 
seamen  in  order  to  stimulate  their  valor ;  —  5.  The  expenses  of  treatment,  maintenance 
and  attendance  of  the  seamen  and  passengers  who  are  wounded,  maimed  or  crippled  in 
defence  of  the  vessel  or  in  helping  to  manoeuvre  during  the  fight,  and  the  pay  earned  by 
the  former  up  to  their  complete  restoration;  —  6.  The  pay,  maintenance  and  ransom 
of  seamen  who  have  been  taken  prisoner  or  detained  while  engaged  on  land  or  at  sea 
in  the  service  of  the  vessel;  —  7.  The  pay  and  maintenance  of  seamen  during  the 
time  that  the  vessel  is  awaiting  a  convoy  or  remains  in  a  neutral  port  through  well- 
founded  fear  of  enemies  or  pirates  or  through  the  port  of  her  destination  being 
blockaded ;  —  8.  The  loss  of  things  thrown  into  the  sea  in  order  to  lighten  the  vessel, 
whether  they  belong  to  her,  to  the  cargo  or  to  the  crew,  and  the  damage  caused  to 
the  things  remaining  on  board  by  the  jettison;  —  9.  The  dehberate  cutting  away 
or  mutilation  of  masts,  yards,  cables,  warps,  sails  and  any  other  accessory  of  the  vessel ; 
—  10.  The  voluntary  abandonment  of  anchors,  boats,  long-boats  and  other  appurte- 
nances (tackle  etc.)  for  saving  the  vessel  from  a  collision  or  any  other  sea  risk;  — 
11.  The  damage  caused  by  press  of  sail  in  order  to  preserve  the  vessel  or  cargo  from 
an  imminent  danger;  —  12.  The  damage  intentionally  caused  to  the  vessel  in  order 
to  extinguish  a  fire  or  facihtate  pumping  her  out,  jettison,  hghtening  or  extraction 
of  the  cargo,  and  that  occasioned  as  the  consequence  of  these  operations;  —  13.  The 
exjjenses  of  hghtening  or  transhipment  of  a  part  of  the  cargo  with  the  design  of 
making  a  port  which  is  not  that  of  the  destination  of  the  vessel  and  of  saving  her 
from  the  pm-suit  of  enemies  or  pirates,  from  a  storm  or  from  any  other  sea  risk, 
and  the  loss  of  goods  jettisoned  or  transhipped  or  the  deterioration  caused  to  them 
by  the  hghtening,  transhipment  or  reshipment ;  —  14.  The  pay  and  maintenance  of 
the  crew  in  cases  of  compulsory  call  for  the  common  benefit,  but  only  those  corres- 
ponding to  the  strictly  indispensable  time  for  satisfying  the  necessity  which  has 
caused  it;  the  port  dues  for  entering  and  leaving,  the  expenses  of  discharge  and 
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i  salida  del  puerto,  los  gastos  de  descarga  i  recarga,  i  el  alquiler  de  los  almacenes 
en  que  se  depositen  las  mercaderiaa  que  no  puedan  permanecer  a  bordo  durante  la 
reparacion;  —  15.  °  El  quebranto  de  valor  de  las  mercaderiaa  vendidas  en  una  arri- 
bada  forzosa  para  reparar  la  nave  de  un  dafio  sufrido  por  un  accidente  que  cons- 
tituya  averia  comun,  el  provecho  maritimo,  la  comision  de  los  prestamos  a  la  gruesa 
tomados  para  cubrir  los  gastos  de  reparacion,  i  el  premio  del  eeguro  de  esos  mismos 
gastos;  —  16.°  Los  danos  causados  conjunta  o  separadamente  a  la  nave  o  carga  por 
el  varamiento  voluntario  ejecutado  con  el  fin  de  salvarlas  de  un  riesgo  de  mar, 
i  los  gastos  hechos  para  poner  a  flote  la  nave;  —  17.°  Los  gastos  causados  en  el 
reconocimiento,  clasificacion  i  distribucion  de  una  averia  comun;  —  18.°  En  jeneral, 
todas  las  perdidas,  danos  i  gastos  que  reunan  las  circunstancias  que  enuncia  el 
art.  1089. 

1091.  Para  determinar  la  responsabilidad  del  asegurador  de  la  nave  i  la  del 
dador  a  la  gruesa  sobre  el  casco  i  quilla,  seran  tambien  considerados  como  averia 
comun  los  daiios  que  la  nave  sufra  i  los  gastos  que  ejecute  navegando  en  lastre,  con 
tal  que  sean  de  la  naturaleza  de  los  indicados  en  el  art.  1089. 

1092.  Las  averias  comunes  son  de  la  responsabilidad  de  la  nave,  del  flete  i  de 
las  mercaderiaa  que  existan  en  eUa  al  tiempo  de  correrse  el  riesgo,  i  seran  pagadas 
por  contribucion  de  los  propietarios  de  los  objetos  enunciados. 

En  consecuencia,  contribuyen  al  pago  de  la  averia  comun:  1.°  La  nave  por 
el  valor  que  tenga  en  el  puerto  de  la  descarga;  —  2.°  El  flete  integro  que  de- 
vengue  la  nave  por  los  pasajeros,  las  mercaderias  salvadas  i  las  sacrificadas  en 
beneficio  comun,  previa  deduccion  de  los  gastos  de  manutencion  i  sueldos  del 
capitan  i  de  la  tripulacion ;  —  3.  °  Las  mercaderias  existentes  a  bordo,  inclusas  las 
que  fueren  trasportadas  en  el  combes  o  bajo  de  la  cubierta  sin  los  debidos  cono- 
cimientos ;  —  4.  °  Las  mercaderias  vendidas  para  ocurrir  a  las  necesidades  de  la 
nave  i  la  cantidad  en  que  se  estimen  las  mercaderias  sacrificadas ;  —  5.  °  La  moneda 
metalica  perteneciente  a  la  nave,  cargadores  i  pasajeros,  segun  el  curso  del  cambio 
en  el  lugar  donde  termine  el  viaje. 

Contribuyen  tambien  los  sueldos  del  capitan  i  tripulacion  en  el  caso  de 
rescate. 

1093.  La  regla  establecida  en  el  inciso  primero  del  articulo  precedente  es  apU- 
cable  al  caso  en  que  la  salvacion  de  la  nave  o  su  carga  no  sea  debida  a  los  medios  de- 
liberadamente  empleados  para  su  preservacion. 

Es  igualmente  aplicable  al  caso  en  que  la  nave  i  carga,  salvadas  de  un  siniestro, 
perezcan  despues  en  otro  ocurrido  en  el  progreso  de  la  navegacion,  siempre  que  se 
salven  algunos  de  los  objetos  existentes  a  bordo  en  la  epoca  del  primero. 

1094.  No  gozan  del  beneficio  de  la  contribucion:  1.°  La  averia  que  no  pase 
de  la  centesima  parte  del  valor  de  la  nave  o  de  la  carga  a  que  pertenezcan  los  ob- 
jetos o  las  mercaxierias  sacrificadas;  —  2.°  Las  mercaderias  que  fueren  embarcadas 
sin  los  debidos  conocimientos ;  —  3.  °  Las  mercaderias  cargadas  sobre  el  combes 
de  la  nave  sin  el  consentimiento  unanime  de  todas  las  personas  designadas  en  el 
niimero  7.°  del  art.  907. 

En  este  ultimo  caso  el  fletante  respondera  de  la  perdida  o  averia,  aun  cuando 
las  mercaderias  hubieren  sido  colocadas  sobre  el  combes  con  anuencia  del  cargador 
a  quien  pertenezcan. 

1095.  Las  mercaderias  arrojadas  al  mar  i  recobradas  despues  entrardn  en  la 
regulacion  de  la  averia  solo  por  el  valor  del  menoscabo  que  hubieren  sufrido,  mas  los 
gastos  hechos  para  salvarlas. 

Si  el  importe  de  esas  mercaderias  hubiere  sido  incluido  en  la  averia  comun  i  pa- 
gado  a  los  propietarios  antes  de  verificado  el  recobro,  estos  devolveran  la  cuota  re- 
cibida,  reteniendo  unicamente  lo  que  les  correaponda  en  razon  del  deterioro  i  gastos 
del  salvamento. 

1096.  No  contribuyen  a  la  indemnizacion  de  la  averia  comun:  l.°Las  muni- 
ciones  de  guerra  ni  las  de  boca  destinadas  al  consumo  de  la  nave ;  —  2.  °  La  ropa  i 
vestidos  ya  usados  del  capitan,  oficiales  i  tripulacion;  —  3.°  La  ropa  i  vestidos 
tambien  usados  de  cada  uno  de  los  cargadores,  sobrecargos  i  pasajeros  hasta  con- 
currencia  del  valor  que  se  asigne  a  los  que  el  capitan  escluya  de  la  contribucion; 
—  4.°  Las  mercaderias  perdidas  en  un  siniestro  anterior. 
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reloading,  and  the  hire  of  warehouses  for  depositing  the  goods  which  cannot  remain 
on  board  during  tlie  repair;  —  15.  Depreciation  in  the  value  of  goods  sold  on  a  com- 
pulsory call  in  order  to  repair  damage  to  the  vessel  caused  by  an  accident  which 
makes  it  general  average,  the  sea  profit,  the  commission  on  bottomry  loans  borrowed 
to  meet  the  expenses  of  repair,  and  the  premium  of  insurance  on  those  expenses ;  — 
16.  The  damage  caused  to  the  vessel  and  cargo,  whether  jointly  or  severally,  by 
voluntary  beaching  carried  out  with  the  object  of  salving  them  from  a  sea  risk, 
and  the  expenses  incurred  for  floating  the  vessel;  —  17.  The  expenses  caused  by  the 
examination,  adjustment  and  apportionment  of  general  average;  —  18.  In  general, 
all  the  losses,  damage  and  expenses  incurred  under  the  circumstances  mentioned 
in  article  1089. 

1091.  For  the  purpose  of  determining  the  Uability  of  an  insurer  of  the  vessel 
and  that  of  a  lender  on  a  bottomry  bond  covering  the  hull  and  keel,  the  damage 
suffered  by  the  vessel  and  the  expenses  which  she  incurs  by  sailing  in  ballast  shall 
also  be  considered  as  general  average,  provided  that  they  are  of  the  nature  of  those 
indicated  by  article  1089. 

1092.  The  vessel,  the  freight  and  the  goods  which  are  on  board  at  the  time  of 
the  risk  being  run  are  hable  for  general  average,  which  shall  be  paid  by  the  contribu- 
tion of  the  owners  of  the  said  objects. 

Consequently,  the  following  contribute  to  the  payment  of  general  average: 
1.  The  vessel,  at  her  value  at  the  port  of  discharge;  —  2.  The  entire  freight  earned 
by  the  vessel  for  passengers,  salved  goods  and  those  sacrificed  for  the  common  benefit, 
after  deducting  the  expenses  of  maintenance  and  the  pay  of  the  master  and  crew ;  — 
3.  The  goods  existing  on  board,  including  those  which  were  carried  in  the  waist  (deck 
cargo),  or  below  decks  without  proper  biUs  of  lading;  —  4.  Goods  sold  to  meet  the 
necessities  of  the  vessel  and  the  sum  at  which  the  sacrificed  goods  are  valued;  — 
5.  The  cash  belonging  to  the  vessel,  shippers  and  passengers,  according  to  the  rate  of 
exchange  in  the  place  where  the  voyage  terminates. 

In  the  event  of  a  ransom,  the  pay  of  the  master  and  crew  also  contribute. 

1093.  The  rule  enacted  in  the  first  paragraph  of  the  preceding  article  applies 
to  the  case  in  which  the  salving  of  the  vessel  and  her  cargo  is  not  due  to  the  means 
employed  after  deliberation  for  their  preservation. 

It  likewise  applies  to  the  case  in  wliich  the  vessel  and  cargo,  which  have  been 
salved  from  one  casualty,  afterwards  perish  in  another  which  has  occurred  during 
the  course  of  the  navigation,  provided  that  some  of  the  articles  are  salved  which 
were  on  board  at  the  time  of  the  first  casualty. 

1094.  The  following  shall  not  enjoy  the  advantage  of  contribution:  1.  Average 
which  does  not  exceed  one  hundredth  part  of  the  value  of  the  vessel  or  of  the  cargo 
to  which  the  articles  or  sacrificed  goods  belong;  —  2.  Goods  which  have  been  shipped 
without  the  proper  bills  of  lading;  —  3.  Goods  loaded  in  the  waist  of  the  vessel  (deck 
cargo)  without  the  unanimous  consent  of  all  the  persons  named  in  number  7  of 
article  907. 

In  the  last  case  the  ship-owner  shall  bo  hable  for  the  loss  or  damage,  although 
the  goods  have  been  placed  in  the  waist  with  the  assent  of  the  shipper  to  whom 
they  belong. 

1095.  Goods  thro\vn  into  the  sea  and  afterwards  recovered  shall  come  into 
the  adjustment  of  the  average  only  at  the  amount  of  the  depreciation  which  they  have 
suffered,  plus  the  expenses  incurred  in  salving  them. 

If  the  value  of  those  goods  has  been  included  in  the  general  average  and  paid 
to  the  owners  before  the  recovery  has  taken  place,  the  latter  shall  return  the  amount 
received,  retaining  only  what  belongs  to  them  by  reason  of  the  deterioration  and 
expenses  of  .salving. 

1096.  The  following  do  not  contribute  to  the  compensation  for  general  average : 

1.  Munitions  of  war  and  food  supplies  intended  for  the  consumption  of  the  vessel;  — 

2.  The  under-clothing  and  garments  of  the  master,  officers  and  crew,  which  have 
already  been  used;  —  3.  The  under-clothing  and  garments,  hkewise  used,  of  each 
of  the  sliippers,  supercargoes  and  passengers  up  to  the  level  of  the  value  which  is 
assigned  to  those  which  the  master  excludes  from  the  contribution ;  —  4.  Goods  lost 
in  a  previous  casualty. 
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1097.  Corresponde  a  la  junta  de  oficiales  de  la  nave  resolver  la  ejecucion  de  los 
danos  i  gastos  que  constituyan  averia  comun. 

Los  cargadores  o  sus  sobrecargos  seran  citados  a  la  junta  i  oidos  por  esta  para 
que,  instruidos  del  acuerdo,  hagan  la  protesta  que  les  convenga ;  pero  no  tendran  voto 
deUberativo. 

Las  resoluciones  de  la  mayoria  de  la  junta  seran  ejecutadas  a  pesar  de  la  opo- 
sicion  de  los  cargadores  o  sobrecargos  i  bajo  la  responsabilidad  de  los  miembros  que 
lai)  hubieren  acordado. 

En  este  case  quedara  a  salvo  el  derecho  de  los  cargadores  que  se  reputen  perjudi- 
cados  para  reclaniar  indemnizaciones  de  los  vocales  de  la  junta  que  hubieren  votado 
la  averia  con  dolo,  neglijencia  o  ignorancia. 

Habiendo  empate,  el  capitan  tendra  voto  de  calidad. 

1098.  Si  la  inminencia  del  peligro  no  permitiere  al  capitan  esplorar  la  opinion 
de  los  oficiales  de  la  nave  ni  oir  a  los  cargadores  o  sobrecargos,  podra  resolver  por  si 
solo  i  bajo  su  responsabilidad  la  ejecucion  del  dano  o  gastos  que  juzgue  necesarios 
a  la  salvacion  comun. 

Podra  asimismo  separarse  del  acuerdo  de  la  junta,  siempre  que  lo  juzgue  opuesto 
al  interes  comun;  pero  en  este  caso  el  solo  respondera  de  los  danos  i  perjuicios  que 
causen  sus  resoluciones. 

1099.2)  Permitiendolo  la  urjencia  del  caso,  el  capitan  estendera  en  el  diario  de 
navegacion  las  resoluciones  de  la  junta  antes  de  llevarlas  a  efecto. 

El  acta  espresara  la  citacion  i  audiencia  de  los  cargadores  o  sobrecargos  presentes, 
las  razones  que  hubieren  motivado  la  resolucion,  i  los  votos  contraries  con  los  funda- 
mentos  alegados  por  los  vocales  disidentes,  i  sera  firmada  personalmente  o  a  ruego 
per  todas  las  personas  que  hubieren  asistido  a  la  junta. 

El  capitan  pondra  una  copia  autorizada  del  acta  en  la  secretaria  del  juzgado  de 
comercio  del  primer  puerto  chileno  adonde  arribe  dentro  de  veinticuatro  horas,  con- 
tadas  desde  el  momento  en  que  la  nave  sea  admitida  a  hbre  platica,  ratificando  al 
mismo  tiempo  con  todos  los  hechos  que  aquella  contenga. 

Si  el  puerto  de  la  primera  arribada  fuere  estranjero,  la  presentacion  i  ratificacion 
del  acta  se  haran  ante  el  consul  chileno,  i  en  su  defecto  ante  las  autoridades  que  de- 
signa  el  inciso  segundo  del  numero  17.°  del  art.  905. 

1100.  Omitida  la  citacion  i  audiencia  de  los  cargadores  o  sobrecargos  presentes, 
estos  quedaran  exonerados  de  contribuir  a  la  averia  comun,  i  el  capitan  debera  satis- 
facer  por  ellos  la  cuota  que  les  corresponda  en  la  distribucion,  salvo  en  el  caso 
previsto  en  el  inciso  primero  del  articulo  1098. 

1101.*)  Tan  pronto  como  cese  el  peligro  que  hubiere  obHgado  al  capitan  a  re- 
solver por  si  solo  una  averia  comun,  debera  estender  i  firmar  en  el  diario  de  navegacion 
una  relacion  circunstanciada  del  suceso,  espresando  en  ella  los  motives  de  su  deter- 
minacion  i  los  que  hubiere  tenido  para  omitir  la  reunion  de  la  junta  i  la  audiencia 
de  los  cargadores  o  sobrecargos. 

Los  oficiales  de  la  nave  i  los  dueiios  o  representantes  de  la  carga  podran  abs- 
tenerse  de  firmar  la  relacion;  pero  si  la  firmaren,  deberan  ratificar  oportunamente 
su  contenido  bajo  la  solemnidad  del  juramento. 

La  relacion  sera  presentada  i  ratificada  por  el  capitan  en  la  forma  i  dentro  del 
termino  que  prescribe  el  art.  1099. 

1102.  Siempre  que  la  junta  de  oficiales  o  el  capitan  por  si  solo  resolviere 
arrojar  a  la  mar  parte  de  la  carga  o  algunos  objetos  accesorios  de  la  nave,  la 
echazon  se  hara  en  el  orden  siguiente:  1.°  Las  mercaderias  colocadas  sobre  el 
combes  de  la  nave;  —  2.°  Los  objetos  menos  necesarios  al  servicio  de  la  tripu- 
lacion  o  de  la  nave;  —  3.°  Las  mercaderias  mas  pesadas  i  de  menos  valor;  — 
4.  °  Las  que  se  hallen  en  el  primer  puente  i  despues  las  del  segundo,  siendo  unas  i 
otras  de  una  misma  clase. 

Este  orden  podra  ser  alterado  por  el  capitan  de  acuerdo  con  los  oficiales  de  la  nave, 
si  asi  lo  exijieren  las  condiciones  del  arrumaje  de  la  carga  i  demas  circunstancias  del  caso. 

1103.  Concluida  la  echazon,  el  capitan  anotara  al  pie  de  la  relacion  respectiva 
los  objetos  arrojados  i  los  danos  que  la  nave  i  el  resto  de  la  carga  hubieren  sufrido  por 
consecuencia  inmediata  i  directa  de  la  operacion. 

1)  las?         «)  Art.  888  C.  de  P.  C.         3)  Art.  888  C.  de  P.  C. 
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1097.  It  is  the  duty  of  the  meeting  of  the  ship's  officers  to  decide  on  effecting 
the  sacrifice  which  constitutes  general  average. 

The  shippers  or  their  supercargoes  shall  be  summoned  to  the  meeting  and  heard 
by  the  meeting  in  order  that,  on  being  informed  of  the  decision,  they  may  make  such 
protest  as  they  think  fit;  but  they  shall  not  have  a  vote  in  the  decision. 

The  decisions  of  the  majority  of  the  meeting  shall  be  carried  out  in  spite  of  the 
opposition  of  the  shippers  or  supercargoes  and  on  the  responsibility  of  the  members 
who  have  passed  the  resolution. 

In  this  event,  the  right  of  the  shippers  who  consider  themselves  prejudiced, 
to  claim  compensation  from  the  members  of  the  meeting  who  have  voted  for 
the  sacrifice  from  fraud,  negUgence  or  ignorance,  shall  remain  intact. 

If  there  is  a  tie,  the  master  shall  have  a  casting  vote. 

1098.  If  the  imminence  of  the  danger  does  not  allow  the  master  to  ascertain 
the  opinion  of  the  ship's  officers  or  to  hear  the  shippers  or  supercargoes,  he  may  by 
himself  alone  and  under  his  responsibiUty,  decide  to  incur  the  damage  or  expenses 
which  he  deems  necessary  for  the  common  salvation. 

He  may  likewise  depart  from  the  decision  of  the  meeting,  whenever  he  deems  it 
opposed  to  the  common  interest;  but  in  this  case  he  shall  alone  be  liable  for  the 
losses  caused  by  his  decisions. 

1099,2)  If  the  urgency  of  the  case  so  permits,  the  master  shall  write  out  the 
decisions  of  the  meeting  in  the  log  before  carrying  them  into  effect. 

The  minute  shall  express  the  citation  and  hearing  of  the  shippers  or  supercargoes 
present,  the  reasons  which  have  occasioned  the  decision,  and  the  contrary  votes 
with  the  grounds  alleged  by  the  dissentient  voters,  and  shall  be  signed  either  at 
will  or  on  request  by  all  the  persons  who  have  been  present  at  the  meeting. 

The  master  shall  place  an  authenticated  copy  of  the  minute  in  the  office  of  the 
Commercial  Court  of  the  first  Chilean  port  where  he  arrives,  within  twenty-four 
hours  reckoned  from  the  time  that  the  vessel  is  admitted  to  free  'pratique,  and  at 
the  same  time  he  shall  confirm  all  the  facts  stated  therein. 

If  the  port  of  the  first  call  is  foreign,  the  presentation  and  confirmation  of  the 
minute  shall  be  effected  before  the  Chilean  consul,  and,  in  his  default,  before  the 
authorities  defined  by  the  second  paragraph  of  number  17  of  article  905. 

1100.  If  the  citation  and  hearing  of  the  shippers  or  supercargoes  present  are 
omitted,  they  shall  be  exonerated  from  contributing  to  the  general  average,  and 
instead  of  them,  the  master  shall  pay  their  contribution  to  the  apportionment, 
except  in  the  event  provided  for  by  the  first  paragraph  of  article  1098. 

1101.^)  As  soon  as  the  peril  ends  which  has  obliged  the  master  to  decide  for 
himself  on  some  general  average,  he  must  write  out  and  sign  a  detailed  report  of 
the  event  in  the  log,  and  express  therein  the  reasons  of  his  determination  and  those 
which  he  had  for  omitting  to  assemble  the  meeting  and  to  hear  the  shippers  or 
supercargoes. 

The  officers  of  the  vessel  and  the  owners  or  representatives  of  the  cargo  may 
refrain  from  signing  the  report ;  but  if  they  sign  it,  they  must  in  good  time  confirm 
its  contents  with  the  formahty  of  an  oath. 

The  report  shall  be  presented  and  confirmed  by  the  master  in  the  maimer 
and  at  the  time  prescribed  by  article  1099. 

1102.  Whenever  the  officers'  meeting  or  the  master  alone  decides  to  throw  into 
the  sea  part  of  the  cargo  or  some  accessory  articles  of  the  vessel,  the  jettison  shall 
be  effected  in  the  following  order:  1.  The  goods  placed  in  the  waist  of  the  vessel;  — 
2.  The  articles  which  are  the  least  necessary  for  the  service  of  the  crew  or  of  the  vessel ; 
—  3.  The  goods  which  are  the  heaviest  and  of  least  value ;  —  4.  Goods  which  are  in 
the  first  hold  and  afterwards  those  in  the  second  hold,  if  both  are  of  the  same  class. 

This  order  may  be  altered  by  the  master  in  agreement  with  the  officers  of  the 
vessel,  if  the  conditions  of  the  stowage  of  the  cargo  and  the  other  circumstances 
of  the  case  so  require. 

1103.  At  the  conclusion  of  the  jettison,  the  master  shall  note  at  the  foot  of  the  cor- 
responding report  the  jettisoned  articles  and  the  damage  suffered  by  the  vessel  and 
the  rest  of  the  cargo  as  the  immediate  and  direct  consequence  of  the  operation. 

2)  Art.  888  of  the  C.  of  C.  P.         »)  Art.  888  of  the  C.  of  C.  P. 


112  Chile:   Cod.  de  Com.     Libro  III.    Dol  oomercio  marltirno. 

La  anotacion  sera  firmada  por  el  capitan  i  los  oficiales  de  la  nave,  i  podri  ser 
rectificada  al  tiempo  de  la  descarga,  si  por  la  precipitacion  i  conflicto  de  la  echazon 
se  hubiere  omitido  mencionar  alguno  de  los  objetos  arrojados. 

§  3.°    De  la  justificacion,  regulacion  i  repartimiento  de  las  averias  comunes. 

1104.  La  justificacion,  regulacion  i  repartimiento  de  la  averia  comun  se 
haran  a  solicitud  del  capitan  ante  el  tribunal  competente  del  puerto  de  la  descarga, 
eea  chileno  o  estranjero,  con  citacion  i  audiencia  instructiva  de  todos  los  interesados 
presentes  o  sus  consignatarios  en  la  forma  que  determine  la  lei. 

No  haUandose  presentes  todos  los  interesados,  bastara  la  citacion  i  audiencia 
de  los  dos  principales  consignatarios. 

A  falta  de  personas  que  representen  legalmente  a  los  interesados  ausentes,  se 
nombrara  un  curador  de  bienes  que  jestione  por  eUos. 

1105.  Si  el  capitan  no  cumpliere  oportunamente  la  obligacion  que  le  impone  el 
inciso  primero  del  articulo  anterior,  el  naviero,  los  cargadores  i  cualquiera  otra  persona 
interesada  podran  provocar  el  juicio  sobre  arreglo  de  la  averia  comun,  salvo  su  de- 
recho  para  exijir  indemnizacion  de  los  danos  i  perjuicios  que  les  cause  la  demora. 

1106.  Las  operaciones  enunciadas  en  el  art.  1104  podran  ser  ejecutadas  en  el 
puerto  de  la  espedicion  en  los  siguientes  casos:  l.°Cuando  a  juicio  del  juzgado  de 
comercio  hubiere  sido  imposible  realizar  la  justificacion,  regulacion  i  distribucion 
de  la  averia  en  el  puerto  de  la  descarga ;  —  2.  °  Siempre  que,  acaeciendo  la  echazon 
en  un  punto  cercano  al  puerto  de  la  procedencia,  la  nave  regresare  a  el  o  arribare 
a  otro  inmediato,  i  el  propietario  de  las  mercaderias  arrojadas  las  reemplazare  con 
otras  de  igual  clase  i  calidad. 

1107.  Se  entiende  por  puerto  de  descarga,  no  solo  el  del  destino  de  la  espedicion, 
sino  tambien  el  puerto  en  que  se  desembarque  la  mayor  parte  del  cargamento,  aten- 
dido  su  valor,  i  el  en  que  se  concluya  el  viaje  por  innavegabilidad,  revocacion  o  acorta- 
miento  forzado  del  mismo,  salvo  que  en  el  primero  de  estos  tres  ultimos  casos  la  carga 
sea  conducida  en  otra  nave. 

1108.^  Las  averias  seran  justificadas  con  el  acta  o  relacion  de  que  tratan  los 
art.  1099  i  1101,  siendo  ratificada  por  las  personas  que  la  hubieren  suscrito. 

El  capitan  podra  confirmar  el  contenido  del  acta  con  la  declaracion  de  los  pasa- 
jeros,  i  en  su  defecto  con  la  de  los  hombres  de  la  tripulacion. 

El  acta  admite  prueba  en  contrario  i  su  falta  puede  ser  suphda  por  cualquiera 
de  los  medios  probatorios  que  sanciona  este  Codigo. 

1109.2  ^  presentar  el  acta  el  capitan  pedira  el  nombramiento  de  peritos  que 
juramentados  reconozcan  i  presencien  la  apertura  de  las  escotiUas,  i  acto  continuo 
informen  por  escrito  acerca  de  lo  que  hubieren  observado  relativamente  al  estado 
de  la  nave  i  carga. 

1110.3  En  vista  de  las  pruebas  que  rindan  los  interesados,  el  juzgado  declarara 
la  lejitimidad  o  ilejitimidad  de  la  averia. 

En  el  primer  caso  hara  la  correspondiente  clasif  icacion  de  las  averias  i  dispondra 
que  los  interesados  nombren  peritos,  tanto  para  el  justiprecio  de  la  nave,  carga,  perdi- 
das  i  deterioros,  cuanto  para  la  liquidacion  i  prorrateo  de  la  averia  comun. 

En  el  segundo  condenara  al  capitan  al  pago  de  los  danos  i  perjuicios  a  que  hu- 
biere lugar  por  derecho. 

1111.  Aceptado  i  jurado  el  cargo,  los  peritos  tasadores  estimaran  las  merca- 
derias perdidas,  i  el  menoscabo  que  hubieren  sufrido  las  salvadas. 

Las  mercaderias  perdidas  se  estimaran,  deducidos  el  flete,  derechos  de  impor- 
tacion  i  gastos  ordinarios,  por  el  precio  corriente  que  tengan  otras  de  la  misma  clase 
en  el  puerto  de  la  descarga. 

La  especie  i  calidad  de  las  mercaderias  perdidas  seran  justificadas  por  los  cono- 
cimientos,  i  en  su  defecto  por  las  facturas  o  cualquiera  otra  prueba  legal. 

Las  perdidas  i  danos  causados  a  la  nave  en  su  casco  i  accesorios  seran  estimados 
por  el  valor  que  tengan  al  tiempo  de  la  averia  los  objetos  sacrificados. 

1112.  Las  mercaderias  salvadas  seran  estimadas,  previa  su  inspeccion  i  recono- 
cimiento,  por  el  precio  corriente  del  puerto  de  la  descarga,  deducidos  los  fletes,  de- 

1)  Art.  889  i  890  C.  de  P.  C.  2)  Art.  888  C.  de  P.  C. 

3)  Art.  891,  894  i  896  C.  de  P.  C. 
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The  note  shall  be  signed  by  the  master  and  officers  of  the  vessel,  and  may  be 
corrected  at  the  time  of  the  discharge,  if  in  the  hurry  and  confusion  of  the  Jettison 
mention  of  any  of  the  articles  thrown  away  has  been  omitted. 

§  3.    Proof,  adjustrnent  and  apfortionmenl  of  general  average. 

1104.  The  proof,  adjustment  and  apportionment  of  general  average  shall  be 
effected  on  the  application  of  the  master  to  the  competent  tribunal  of  the  port  of 
discharge,  whether  Chilean  or  foreign,  on  summoning  and  hearing  all  the  interested 
persons  present  or  their  consignees  in  the  way  determined  by  law. 

If  all  the  persons  interested  are  not  present,  it  shall  suffice  to  summon  and  hear 
the  two  principal  consignees. 

In  default  of  persons  to  legally  represent  the  interested  persons  who  are  absent, 
a  curator  honorum  shall  be  appointed  to  act  for  them. 

1105.  If  the  master  fails  to  fulfil  in  good  time  the  obhgation  imposed  on  him 
by  the  first  paragraph  of  the  preceding  article,  the  managing  owner,  the  shippers 
and  any  other  interested  person  may  institute  proceedings  for  the  adjustment 
of  the  general  average,  saving  their  right  to  demand  compensation  for  the  damage 
caused  them  by  the  delay. 

1106.  The  operations  mentioned  in  article  1 104  may  be  carried  out  in  the  port 
of  saihng,  in  the  following  events:  1.  When,  in  the  opinion  of  the  commercial  court, 
it  has  been  impossible  to  effect  the  proof,  adjustment  and  apportionment  of  the 
average  in  the  port  of  discharge ;  —  2.  Whenever  the  jettison  occurs  in  a  place  near 
the  port  of  sailing  and  the  vessel  returns  thereto  or  arrives  at  another  close  by,  and 
the  owner  of  the  jettisoned  goods  replaces  them  with  others  of  the  hke  kind  and 
quahty. 

1107.  By  the  port  of  discharge  is  meant  not  only  that  of  the  destination  of  the 
expedition,  but  also  the  port  wherein  the  greater  part  of  the  cargo,  judged  by  its 
value,  is  unloaded,  and  that  wherein  the  voyage  is  concluded  by  reason  of  unsea- 
worthiness or  the  revocation  or  compulsory  termination  thereof,  except  when,  in 
the  first  of  these  three  last  events,  the  cargo  is  carried  in  another  vessel. 

1108.^^)  The  average  shall  be  proved  by  the  minute  or  report  dealt  with  by 
articles  1099  and  1101,  as  confirmed  by  the  persons  who  have  signed  it. 

The  master  may  confirm  the  contents  of  the  minute  by  the  declaration  of  the 
passengers,  and  in  default  thereof,  by  that  of  the  members  of  the  crew. 

The  minute  aOows  e\'idence  to  the  contrary  and  its  absence  may  be  supplied 
by  any  of  the  means  of  proof  sanctioned  by  this  Code. 

1109.-)  On  presenting  the  minute,  the  master  shall  ask  for  the  appointment 
of  experts  who,  being  sworn,  may  examine  and  be  present  at  the  opening  of  the 
hatchways,  and  forthwith  report  in  wTiting  on  what  they  have  observed  in  relation 
to  the  condition  of  the  vessel  and  cargo. 

1110.^)  On  hearing  the  evidence  given  by  the  persons  interested,  the  judge  shall 
declare  the  lawfulness  or  unlawfulness  of  the  average. 

In  the  first  event  he  shall  make  the  proper  classification  of  the  average  and 
direct  the  persons  interested  to  appoint  experts,  both  for  the  valuation  of  the  vessel, 
cargo,  losses  and  deterioration,  and  for  the  adjustment  and  apportionment  of  the 
general  average. 

In  the  second  event,  he  shall  condemn  the  master  to  pay  the  damages  as  allowed 
by  the  law. 

1111.  After  accepting  the  office  and  taking  the  oath,  the  expert  valuers  shall 
appraise  the  goods  lost,  and  the  deterioration  suffered  by  the  goods  salved   . 

The  goods  lost  shall  be  appraised,  after  deducting  the  freight,  import  duties 
and  ordinary  expenses,  at  the  current  price  of  other  goods  of  the  same  class  in  the 
port  of  discharge. 

The  species  and  quality  of  the  goods  lost  shall  be  proved  by  the  bills  of  lading, 
and  in  default  thereof  by  the  invoices  or  some  other  la^vful  evidence. 

The  losses  and  damage  caused  to  the  vessel  in  her  huU  and  accessories  shall  be 
appraised  at  the  value  of  the  sacrificed  articles  at  the  time  of  the  average. 

1112.  After  their  inspection  and  examination,  the  salved  goods  shall  be  appraised 
at  the  price  current  in  the  port  of  discharge,  after  deducting  the  freights,  import 


1)  Arts.  889  and  890  of  the  C.  of  C.  P.  2)  Art.  888  of  the  C.  of  C.  P. 

3)  Arts.  891,  894  and  896  of  the  C.  of  C.  P. 
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rechos  de  importacion,  gastos  ordinaries  i  la  averia  particular  que  hubieren  sufrido 
durante  la  navegacion. 

Haciendose  la  liquidacion  i  reparto  de  la  averia  comun  en  el  puerto  de  la  proce- 
dencia  de  la  nave,  las  mercaderias  salvadas  seran  estimadas  segun  el  precio  corriente 
que  tengan  al  tiempo  de  la  carga,  agregando  los  gastos  del  embarque,  i  escluyendo 
la  prima  del  seguro  si  la  hubiere. 

En  los  casos  de  revocacion  del  viaje  o  de  venta  de  mercaderias  en  un  puerto  de 
arribada  forzosa  para  subvenir  a  las  necesidades  urjentes  de  la  nave,  la  estimacion 
de  las  mercaderias  salvadas  se  hara  por  el  precio  corriente  del  lugar  donde  ocurra  la 
revocacion  o  la  venta. 

La  nave  i  sus  accesorios  seran  apreciados  segun  el  estado  de  servicio  en  que  se 
encuentren. 

1113.  Si  la  calidad  de  las  mercaderias  salvadas  fuere  superior  a  la  que  espresen 
los  conocimientos,  contribuiran  al  pago  de  la  averia  por  la  estimacion  que  de  eUas 
se  haga. 

Las  mercaderias  perdidas  seran  pagadas,  en  el  caso  propuesto,  por  el  precio  que 
se  les  asigne  segun  la  calidad  declarada. 

Si  al  contrario  la  calidad  de  las  mercaderias  salvadas  fuere  inferior  a  la  que 
enuncien  los  conocimientos,  contribuiran  por  el  valor  que  se  les  fije  con  arreglo  a  la 
calidad  indicada. 

Las  mercaderias  perdidas  seran  pagadas  al  precio  corriente. 

1114.  Verificado  el  justiprecio  de  que  tratan  los  art.  1111  i  1112,  los  peritos 
encargados  de  la  liquidacion  i  prorrateo  de  la  averia  comun  formaran  tres  estados 
jenerales:  el  primero  del  pasivo  repartible,  el  segundo  del  activo  contribuyente  i  el 
tercero  del  repartimiento  de  la  averia  entre  los  interesados. 

1115.  El  pasivo  repartible  comprendera :  1.°  Los  gastos  ejecutados  en  beneficio 
comun ;  —  2.  °  El  monto  de  los  desembolsos  hechos  durante  el  viaje  o  en  el  puerto 
de  la  descarga  para  reponer  los  objetos  pertenecientes  a  la  nave,  sacrificados  en 
provecho  comun ;  —  3.  °  El  precio  corriente  que  tengan  en  el  puerto  de  la  descarga 
las  mercaderias  perdidas  i  el  importe  del  menoscabo  de  las  averiadas;  —  4.°  El 
flete  correspondiente  a  las  mercaderias  perdidas ;  —  5.  °  Los  salarios  de  los  peritos 
que  intervengan  en  la  justificacion,  regulacion  i  repartimiento  de  la  averia  comun. 

Los  valores  indicados  en  el  niimero  3.°  figuraran  en  este  estado  por  la  estimacion 
que  hagan  los  peritos  tasadores. 

1116.  El  activo  contribuyente  se  compondra:  1.°  Del  precio  corriente  que 
tengan  en  el  lugar  de  la  descarga  las  mercaderias  salvadas,  perdidas  i  averiadas ;  — • 
2.  °  Del  valor  que  tengan  al  tiempo  del  siniestro  los  objetos  pertenecientes  a  la  nave 
que  hubieren  sido  sacrificados;  —  3.°  Del  valor  de  la  nave  i  sus  accesorios  i  del 
flete  integro,  hechas  las  deducciones  enunciadas  en  el  niimero  2.°  del  art.  1092. 

En  este  estado  no  figurara  en  partida  separada  el  flete  de  las  mercaderias  arro- 
jadas. 

1117.  En  el  tercero  se  distribuira  sueldo  a  libra  entre  los  contribuyentes  el  im- 
porte total  de  la  averia. 

1118.  Los  contribuyentes  que  no  hubieren  sufrido  averia  comun,  pagaran  la 
cuota  que  les  corresponda  en  el  estado  del  repartimiento. 

Los  que  la  hubieren  sufrido  compensaran  su  credito  con  su  d6bito  hasta  la  can- 
tidad  concurrente,  i  cobraran  o  pagaran  la  diferencia. 

1119.1)  Todas  las  operaciones  de  la  Uquidacion  seran  presentadas  al  tribunal 
que  conozca  de  ella  para  su  aprobacion,  previa  audiencia  instructiva  de  los  intere- 
sados presentes  o  de  sus  lejitimos  representantes. 

1120.  El  capitan  hara  efectivo  el  repartimiento  i  respondera  a  los  interesados 
en  el  de  los  daiios  i  perjuicios  que  les  cause  su  neglijencia  o  morosidad. 

1121.  Los  contribuyentes  satisfaran  sus  respectivas  cuotas  dentro  de  setenta 
i  dos  horas,  contadas  desde  la  que  designe  la  notificacion  del  auto  aprobatorio  del 
repartimiento. 

No  pagando  dentro  de  este  termino,  el  capitan  pedira  la  venta  de  las  merca- 
derias salvadas  hasta  la  cantidad  necesaria  para  cubrir  las  cuotas  insolutas  i  los 
gastos  de  la  ejecucion. 

»)  Art.  895  C.  de  P.  C. 
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duties,  ordinary  expenses  and  particular  average  which  they  have  suffered  during 
the  navigation. 

When  the  adjustment  and  apportionment  of  the  general  average  are  effected 
in  the  port  whence  the  vessel  sailed,  the  salved  goods  shall  be  appraised  according 
to  their  current  price  at  the  time  of  loading,  adding  the  expenses  of  shipment,  but 
excluding  the  premium  of  insurance,  if  any. 

In  the  event  of  the  voyage  being  revoked  or  the  goods  being  sold  in  a  port  of 
compulsory  call  in  order  to  meet  the  urgent  necessities  of  the  vessel,  the  valuation 
of  the  salved  goods  shall  be  made  at  the  price  current  in  the  place  where  the  revoca- 
tion or  sale  occurs. 

The  vessel  and  her  accessories  shall  be  appraised  according  to  the  condition  for 
service  wherein  they  happen  to  be. 

1113.  If  the  quahty  of  salved  goods  is  superior  to  that  stated  in  the  bills  of 
lading,  they  shall  contribute  to  the  payment  of  the  average  at  the  valuation  which 
shall  be  made  thereof. 

In  the  suggested  event,  the  goods  lost  shall  be  paid  for  at  the  price  which  is  attri- 
buted to  them  according  to  the  quality  declared. 

If,  on  the  contrary,  the  quahty  of  the  salved  goods  is  inferior  to  that  stated  by 
the  bills  of  lading,  they  shall  contribute  at  the  value  attributed  to  them  according 
to  the  quahty  indicated. 

The  goods  lost  shall  be  paid  for  at  the  current  price. 

1114.  When  the  valuation  dealt  with  by  articles  1111  and  1112  has  been  made, 
the  experts  entrusted  with  the  adjustment  and  apportionment  of  the  general  average 
shall  draw  up  three  general  statements :  the  first,  that  of  the  losses  to  be  appor- 
tioned, the  second  that  of  the  contributing  assets,  and  the  third  that  of  the  apportion- 
ment of  the  average  among  the  persons  interested. 

1115.  The  divisible  losses  shall  comprise:  1.  The  expenses  incurred  for  the 
common  benefit;  —  2.  The  amount  of  the  disbursements  made  during  the  voyage 
or  in  the  port  of  discharge  for  replacing  the  articles  belonging  to  the  vessel,  which 
were  sacrificed  for  the  common  advantage;  —  3.  The  current  price  of  the  lost  goods 
in  the  port  of  discharge,  and  the  amount  of  the  deterioration  of  those  which  are 
damaged;  —  4.  The  freight  of  the  lost  goods;  —  5.  The  remuneration  of  the  ex- 
perts who  take  part  in  the  proof,  adjustment  and  apportionment  of  the  general 
average. 

The  values  mentioned  in  number  3  shall  figure  in  this  statement  at  the  valuation 
made  by  the  expert  adjusters. 

1116.  The  contributing  assets  shall  be  composed:  1.  Of  the  current  price  in 
the  place  of  discharge  of  the  salved,  lost  and  damaged  goods;  —  2.  Of  the  value  of 
the  articles  belonging  to  the  vessel  which  have  been  sacrificed,  as  at  the  time  of  the 
disaster;  —  3.  Of  the  value  of  the  vessel  and  her  accessories  and  of  the  entire  freight, 
after  making  the  deductions  mentioned  in  number  2  of  article  1092. 

The  freight  of  the  jettisoned  goods  shall  not  figure  in  this  statement  as  a  separate 
item. 

1117.  In  the  third  statement  the  total  amount  of  the  average  shall  be  appor- 
tioned pro  rata  among  the  contributors. 

1118.  Contributors  who  have  not  suffered  general  average,  shall  pay  the  con- 
tribution which  apphes  to  them  in  the  statement  of  the  apportionment. 

Those  who  have  suffered  it  shall  set  off  their  credit  against  their  debit  up  to 
the  coincident  sum,  and  shall  recover  or  pay  the  difference. 

1119.1)  All  the  operations  of  the  adjustment  shall  be  produced  to  the  tribunal 
which  has  cognizance  thereof,  for  its  approbation,  after  hearing  the  persons  interested 
who  are  present  or  their  lawful  representatives. 

1120.  The  master  shall  enforce  the  apportionment  and  shaU  be  hable  to  those 
interested  therein  for  the  damage  caused  to  them  by  his  neghgence  or  delay. 

1121.  The  contributors  shaU  pay  their  respective  proportions  within  seventy- 
two  hoiurs,  reckoned  from  the  time  defined  in  the  notification  of  the  decree  approving 
the  apportionment. 

If  they  do  not  pay  within  this  term,  the  master  shall  apply  for  the  sale  of  the 
salved  goods  to  the  amount  necessary  for  meeting  the  unpaid  contributions  and  the 
expenses  of  execution. 


»)  Art.  895  of  the  C.  of  C.  P. 
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1122.  El  capitan  no  sera  obligado  a  entregar  a  los  contribuyentes  sus  merca- 
derias  hasta  que  sea  cubierta  la  contribucion,  salvo  que  el  interesado  en  recibirlas 
le  otorgue  fianza  soUdaria  por  el  importe  de  su  cuota. 

1123.  El  dueno  de  las  mercaderias  perdidas  o  deterioradas  puede  reclamar 
directamente  de  su  asegurador  la  indemnizacion  correspondiente,  salvo  el  derecho 
de  este  para  repetir  lo  pagado  de  todos  los  que  deban  contribuir  a  la  averia  comun. 

§  4.°    De  la  averia  'particular. 

1124.  Averia  particular  es  todo  dano  que  sufre  la  nave,  o  el  cargamento  desde 
su  embarque  hasta  su  descarga,  por  accidente  de  mar  o  fuerza  mayor,  vicio  propio 
de  la  cosa  o  hecho  del  naviero,  capitan,  tripulacion,  cargadores,  pasajeros  o  cual- 
quiera  otra  persona,  i  todo  gasto  ejecutado  en  esclusivo  provecho  de  la  nave,  del 
cargamento  o  de  una  parte  de  este. 

1125.  Pertenecen  a  la  clase  de  averias  particulares :  1.°  Las  cosas  que  toman 
los  apresadores  de  la  nave  sin  preceder  convenio,  i  las  que  les  entrega  espontanea- 
mente  cualquiera  de  los  cargadores  para  salvar  sus  mercaderias ;  —  2.  °  Los  gastoa 
de  la  reclamacion  entablada  para  obtener  separadamente  la  libertad  de  la  nave  o 
la  del  cargamento,  i  los  salarios  i  manutencion  de  los  hombres  de  mar  durante  el 
juicio;  —  3."  La  perdida  de  la  nave  i  resto  de  la  carga  despues  del  alijo;  — 
4.  °  Los  gastos  de  salvamento ;  —  5.  °  La  reparacion  de  los  barriles,  pipas  o  cuales- 
quiera  otras  vasijas,  i  los  gastos  hechos  para  la  conservacion  de  las  mercaderias 
averiadas,  salvo  que  el  dano  provenga  inmediatamente  de  una  causa  que  lo  caracterice 
de  averia  comun;  —  6.°  La  diferencia  entre  el  precio  de  venta  i  el  que  tengan  en 
el  puerto  de  su  destino  las  mercaderias  vendidas  para  subvenir  a  \as  necesidades 
urjentes  de  la  nave  en  el  caso  de  arribada  forzosa  por  fortuna  de  mar;  —  7.°  Los 
gastos  de  la  arribada  ejecutada  con  el  fin  de  aprovisionar  la  nave  o  repararla  de  los 
daiios  causados  por  tempestad  u  otro  accidente  de  mar;  —  8.°  Los  salarios  i 
manutencion  de  los  hombres  de  mar  durante  la  detencion  por  orden  lejitima  o  fuerza 
mayor,  sea  que  la  nave  haj'^a  sido  fletada  por  viaje,  sea  que  lo  haya  sido  por  nieses; 

—  9.°  El  aumento  de  flete  i  los  gastos  de  descarga  en  el  caso  de  innavegabilidad 
declarada,  siempre  que  las  mercaderias  scan  conducidas  en  otra  nave  por  cuenta 
de  los  cargadores;  —  10.°  La  manutencion  i  salario  de  la  tripulacion,  mientras  la 
nave  permanezca  en  cuarentena  ordinaria;  —  11.°  En  jeneral,  todos  los  danos  i 
gastos  que  no  redunden  en  beneficio  comun  de  la  nave  i  su  carga,  i  que  no  merezcan 
el  concepto  de  averia  comun  conforme  al  art.  1089. 

1126.  El  propietario  de  la  cosa  que  hubiere  sufrido  el  dano  o  causado  el  gasto 
soportara  la  averia  particular,  sin  perjuicio  de  su  derecho  para  reclamar  la  com- 
petente  indemnizacion,  si  hubiere  sido  ocasionada  por  hecho  de  un  tercero. 

1127.  Se  esceptuan  de  la  regla  anterior:  1.°  El  echamiento  a  pique  de  la  nave 
incendiada  o  de  la  mas  inmediata  a  ella,  para  evitar  la  propagacion  del  incendio; 

—  2.  °  Los  salarios  i  ahmentos  de  la  tripulacion  en  el  caso  de  detencion  de  la  nave 
fletada  por  meses ;  —  3.  °  Los  gastos  de  una  cuarentena  imprevista  al  tiempo  de 
celebrarse  el  fletamento,  i  los  salarios  i  manutencion  de  los  hombres  de  mar  durante 
la  misma;  —  4.°  El  dano  de  las  mercaderias  confundidas  por  voluntad  de  los  car- 
gadores o  por  caso  fortuito,  siempre  que  no  sea  posible  determinar  el  dueiio  de  las 
averiadas  o  perdidas;  —-5.°  Los  danos  que  el  abordaje  de  dudosa  imputacion 
produzca  a  las  naves  que  chocan  o  se  amarran. 

En  todos  los  casos  anteriores  la  averia  sera  pagada  por  contribucion  de  los  in- 
teresados. 

1128.  En  caso  de  seguro  total  o  parcial  de  la  nave  o  su  cargamento,  los  asegura- 
dores  pagaran  la  averia  particular  segun  las  reglas  establecidas  en  el  titulo  De  los 
seguros  viaritimos. 

§  5.°    Del  abordaje. 

1129.  El  dano  causado  por  el  abordaje  fortuito  sera  soportado  sin  repeticion 
por  la  nave  que  lo  hubiere  sufrido,  sin  perjuicio  del  seguro  si  lo  hubiere. 

1130.  Si  el  abordaje  fuere  ocasionado  por  dolo,  neghjencia  o  impericia  del 
capitan  o  tripulacion  de  una  de  las  naves  que  choquen,  el  dano  sera  indemnizado 
por  el  culpable. 

Siendo  causado  por  hecho  de  los  dos  capitanes  o  de  las  dos  tripulaciones,  cada 
nave  soportara  el  daiio  que  le  sobrevenga. 
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1122.  The  master  shall  not  be  bound  to  deliver  their  goods  to  the  contributors 
until  the  contribution  is  met,  unless  the  person  interesed  on  receiving  them  gives 
him  a  joint  and  several  guaranty  for  the  amount  of  his  portion. 

1123.  The  owner  of  the  lost  or  deteriorated  goods  may  claim  the  corresponding 
indemnity  directly  from  his  insurer,  saving  the  right  of  the  latter  to  reclaim  the 
amount  of  the  payment  from  all  who  have  to  contribute  to  the  general  average. 

§  4.    Particular  average. 

1124.  Particular  average  is  all  damage  suffered  by  a  vessel  or  by  the  cargo  from  its 
shipment  to  its  discharge,  by  an  accident  of  the  sea  or  vis  major,  inherent  defect  of  the 
thing  or  an  act  of  the  managing  owner,  master,  crew,  shippers,  passengers  or  any 
other  person,  and  all  expenses  incurred  for  the  exclusive  advantage  of  the  vessel, 
of  the  cargo  or  of  a  part  thereof. 

1125.  The  following  belong  to  the  class  of  particular  average:  I.  Things  taken 
by  the  captors  of  the  vessel  wthout  previous  agreement,  and  those  which  any  of 
the  shippers  spontaneously  give  them  in  order  to  save  their  merchandise;  —  2.  The 
expenses  of  a  claim  filed  in  order  to  obtain  separately  the  freedom  of  the  vessel  or 
that  of  the  cargo,  and  the  pay  and  maintenance  of  the  seamen  during  the  action;  — 
3.  Loss  of  the  vessel  and  the  remainder  of  the  cargo  after  hghteiiing  her;  —  4.  The 
expenses  of  salvage;  —  5.  The  repair  of  the  casks,  pipes  and  other  receptacles,  and 
the  expenses  incurred  for  preserving  damaged  goods,  unless  the  damage  arises 
directly  from  a  cause  which  classes  it  as  general  average ;  —  6.  The  difference  between 
the  sale  price  and  that  current  in  the  port  of  their  destination  of  the  goods  sold 
in  order  to  meet  the  urgent  necessities  of  the  vessel  in  the  event  of  compulsory  call 
through  the  perils  of  the  sea;  —  7.  The  expenses  of  a  call  made  \\ith  the  object  of 
provisioning  the  vessel  or  of  repairing  her  from  the  damage  caused  by  tempest  or 
other  accident  of  the  sea ;  —  S.  The  pa3'  and  maintenance  of  the  seamen  during  deten- 
tion by  lawful  order  or  vis  major,  whether  the  vessel  has  been  chartered  by  the  voyage 
or  by  the  month;  —  9.  The  increase  of  the  freight  and  the  expenses  of  discharge, 
in  the  event  of  declared  unseaworthiness,  whenever  the  goods  are  carried  in  another 
vessel  on  account  of  the  shippers ;  —  10.  The  maintenance  and  pay  of  the  crew, 
while  the  vessel  remains  in  ordinary  quarantine;  —  11.  Generally,  all  the  damage 
and  expenses  which  do  not  redound  to  the  common  benefit  of  the  vessel  and  her 
cargo,  and  which  do  not  fulfil  the  definition  of  general  average  according  to 
article  1089. 

1126.  The  owner  of  the  thing  which  has  suffered  the  damage  or  caused  the 
expense  shall  bear  particular  average,  \vithout  prejudice  to  his  right  to  claim 
the  corresponding  compensation,  if  it  has  been  occasioned  by  the  act  of  a  third 
person. 

1127.  There  are  excepted  from  the  preceding  rule :  1 .  The  scuttling  of  a  buining 
vessel  or  of  the  nearest  vessel  to  her,  in  order  to  avoid  the  spread  of  the  fire ;  —  2.  The 
pay  and  food  of  the  crew  in  the  event  of  the  detention  of  a  vessel  chartered  by  the 
month;  —  3.  The  expenses  of  a  quarantine  which  was  not  foreseen  at  the  time  of 
making  the  affreightment,  and  the  pay  and  maintenance  of  the  seamen  during  the 
same;  —  4.  Damage  to  goods  which  have  been  mixed  (confusio)  by  the  wish  of 
the  shippers  or  by  fortuitous  event,  whenever  it  is  not  possible  to  determine  the 
owner  of  the  damaged  or  lost  goods;  —  5.  Damage  produced  to  vessels  which  collide 
or  become  entangled  by  a  collision  of  doubtful  responsibihty. 

Li  all  the  foregoing  cases  the  average  shall  be  paid  by  contribution  of  the  persons 
interested. 

1128.  In  the  case  of  a  total  or  partial  insurance  of  the  vessel  or  her  cargo,  the 
insurers  shall  pay  particular  average  according  to  the  rules  enacted  in  the  Title 
''Marine  Insurance" . 

§  5.    Collision. 

1129.  The  damage  caused  by  accidental  collision  shall  be  borne  by  the  vessel 
which  has  suffered  it,  without  any  right  against  the  other  vessel,  but  without  prejudice 
to  the  insurance,  if  any. 

1130.  If  the  collision  is  occasioned  by  fraud,  negUgence  or  unskilfulness  of  the 
master  or  crew  of  one  of  the  colliding  vessels,  the  damage  shall  be  borne  by  the  guilty 
vessel. 

If  it  is  caused  by  the  act  of  the  two  masters  or  of  the  two  crews,  each  vessel 
shall  bear  the  damage  which  happens  to  her. 
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1131.  En  los  casos  de  abordaje  culpable  el  capitan  es  responsable  al  naviero 
de  la.s  averias  de  la  nave  i  cargamento,  salvo  su  derecho  contra  los  oficiales  i  tripu- 
laeion  toda  vez  que  el  abordaje  les  fuere  imputable. 

1132.  Si  el  abordaje  ocurriere  cuando  la  nave  se  halla  dirijida  por  un  pUoto 
leman,  el  capitan  condenado  al  pago  de  la  averia  podra  reclamar  de  este  la  corres- 
pondiente  indemnizacion. 

1133.  En  caso  de  duda  acerca  de  la  causa  del  abordaje,  las  naves  que  hubieren 
chocado  se  repartiran  el  dano  por  mitad. 

1134.  El  abordaje  se  presume  fortuito;  pero  se  reputara  culpable  de  parte  del 
capitan  de  la  nave  que  se  encuentre  en  alguno  de  los  casos  siguientes:  1.°  Si  la 
nave  estuviere  mal  fondeada  por  inobservancia  de  los  reglamentos  i  usos  del  puerto, 
o  si  tuviere  sus  anclas  sin  las  boyas  necesarias ;  —  2.  °  Si  la  nave  zarpare  de  noche 
sin  haberse  puesto  previamente  en  franquia,  o  navegare  a  todas  velas  a  la  in- 
mediacion  de  otra  que  estuviere  fondeada  o  a  la  capa;  —  3.°  Si  a  la  entrada  de 
un  puerto  la  nave  tratare  de  tomar  la  delantera  a  otra  que  la  preceda,  o  si  a  la  salida 
no  cediere  el  paso  a  la  nave  que  entrare  al  puerto ;  —  4.  °  Si  navegando  con  viento 
en  popa,  en  una  direccion  tal  que  pueda  encontrarse  con  otra  en  un  punto  de 
interseccion,  no  tomare  las  precauciones  necesarias  para  evitar  el  abordaje;  — 
5.  °  Si  la  nave,  cualquiera  que  sea  el  punto  donde  se  encuentre,  no  tuviere  farol  con 
luz  encendida,  siendo  de  noche. 

1135.  Si  despues  del  abordaje  perece  la  nave  al  dirijirse  a  un  puerto  de  arribada 
para  reparar  sus  averias,  se  presume  que  la  perdida  ha  sido  causada  por  aquel 
accidente. 

§  6.°    De  la  arribada  forzosa. 

1136.  Llamase  arribada  forzosa  la  entrada  necesaria  de  la  nave  a  un  puerto 
o  lugar  distinto  del  prefijado  para  el  viaje  convenido. 

1137.  La  arribada  forzosa  es  lejitima  o  ilejitima. 

Es  lejitima  la  que  procede  de  caso  fortuito  inevitable,  e  ilejitima  la  que  trae  su 
orijen  del  dolo,  neghjencia  o  impericia  del  capitan. 

1138.  Son  justas  causas  de  arribada:  1.°  La  falta  de  viveres;  —  2.°  El  temor 
fundado  de  enemigos  o  piratas ;  —  3.  °  Cualquier  accidente  en  la  tripulacion  o  la 
nave  que  la  inhabilite  para  continuar  el  viaje. 

1139.  La  justicia  de  la  causa  no  lejitima  la  arribada  en  los  casos  siguientes: 
1 .  °  Si  la  falta  de  viveres  proviniere  de  su  corrupcion  o  perdida  por  mala  colocacion 
o  descuido  en  su  custodia  i  conservacion,  o  de  no  haberse  hecho  el  aprovisiona- 
miento  necesario  segun  el  uso  i  circunstancia  de  la  navegacion ;  —  2.  °  Si  el  riesgo 
de  enemigos  o  piratas  no  fuere  manifiesto  i  fundado  en  hechos  positivos  i  justifi- 
cables ;  — •  3.  °  Si  la  peste  u  otras  enf ermedades  de  la  tripulacion  procedieren  de  la 
mala  calidad  de  los  viveres  que  formen  el  aprovisionamiento  de  la  nave;  —  4.° Si 
la  inliabiUtacion  de  la  nave  proviniere  de  no  haberla  reparado,  pertrechado  i  equi- 
pado  convenientemente  para  el  viaje,  de  alguna  disposicion  desacertada  del  capitan 
o  de  no  haber  tomado  la  que  convenia  para  evitar  el  descalabro. 

1140.  La  resolucion  de  la  arribada  forzosa  corresponde  a  la  junta  de  oficiales 
de  la  nave,  i  se  Uevara  a  efecto  lo  que  acuerde  la  mayoria  de  los  vocales,  computada 
en  los  terminos  del  art.  1097. 

Los  cargadores  presentes  o  sobrecargos  seran  citados  a  la  junta  para  los  efectos 
que  indica  el  articulo  precitado. 

El  acta  sera  redactada,  firmada  i  presentada  en  la  forma  que  prescribe  el  art.  1099, 
i  las  protestas  seran  Uteralmente  insertadas  en  ella. 

1141.  Los  gastos  de  la  arribada  lejitima  proveniente  de  un  hecho  que  cons- 
tituya  averia  comun,  seran  de  la  responsabihdad  de  la  nave  i  del  cargamento,  pero 
si  la  arribada  trajere  su  orijen  de  un  hecho  constitutivo  de  averia  particular,  los  gastos 
seran  de  la  esclusiva  cuenta  de  la  nave. 

Los  gastos  de  la  arribada  ilejitima  son  de  la  responsabihdad  del  naviero,  salvo 
su  derecho  para  reclamar  la  debida  indemnizacion  de  la  persona  que  la  hubiere 
causado. 

1142.  El  naviero  i  capitan  no  son  responsables  a  los  cargadores  de  los  danos 
i  pcrjuicios  que  les  ocasione  la  arribada  lejitima. 

Pero  si  la  arribada  fuere  ilejitima,  ambos  seran  solidariamente  obhgados  a  in- 
demnizar  a  los  cargadores. 
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1131.  In  cases  of  culpable  collision  the  master  is  responsible  to  the  managing 
owner  for  the  damage  to  the  vessel  and  cargo,  saving  his  right  against  the  officers 
and  crew  whenever  the  collision  is  imputable  to  them. 

1132.  If  the  coUision  occurs  when  the  vessel  is  under  the  direction  of  a  coast 
pilot,  the  master  who  has  been  condemned  to  pay  for  the  damage  may  claim  the 
corresponding  compensation  from  him. 

1133.  In  the  event  of  doubt  about  the  cause  of  the  collision,  the  vessels  who 
have  coUided  shall  share  the  damage  in  moieties. 

1134.  Collisions  are  presumed  to  be  fortuitous ;  but  if  the  vessel  happens  to  be 
in  any  of  the  following  cases,  it  shall  be  considered  culpable  on  the  part  of  the  master; 

1.  If  the  vessel  is  badly  moored  through  non-observance  of  the  regulations  and  usages 
of  the  port,  or  if  her  anchors  are  without  the  necessary  buoys;  — -  2.  If  the  vessel  sails 
at  night  without  having  been  previously  placed  in  the  fair-way,  or  navigates  under 
full  saU  in  the  vicinity  of  another  vessel  wliich  is  moored  or  lymg-to;  —  3.  If  at  the 
entrance  of  a  port  the  vessel  endeavours  to  pass  another  in  front  of  her,  or  if  on  leaving 
she  does  not  give  way  to  a  vessel  entering  the  port ;  —  4.  If  when  saihng  with  a  wind 
right  aft  in  such  a  direction  that  she  may  meet  another  at  a  point  of  intersection, 
she  does  not  take  the  precautions  necessary  for  avoiding  the  collision ;  —  5.  If  the 
vessel  has  no  hghts  at  night-time,  wherever  she  may  be. 

1135.  If  the  vessel  after  the  coUision  perishes  while  bound  to  a  port  of  call  for 
the  purpose  of  repairing  her  damage,  it  is  presumed  that  the  loss  has  been  caused  by 
that  accident. 

§  6.    Compulsory  call  (Forced  refuge). 

1136.  The  necessary  entry  of  a  vessel  into  a  port  or  place  which  is  different 
from  that  pre-arranged  for  the  agreed  voyage,  is  called  compulsory  arrival  or  call. 

1137.  A  compulsory  call  is  lawful  or  unlawful. 

It  is  lawful  when  it  proceeds  from  a  fortuitous  and  unavoidable  event,  and  un- 
lawful when  it  derives  its  origin  from  the  fraud,  negUgence  or  unskilfulness  of  the 
master. 

1138.  The  followng  are  just  causes  of  compulsory  call:   1.  Want  of  victuals;  — 

2.  Well  founded  fear  of  enemies  or  pirates;  —  3.  Any  accident  to  the  crew  or  vessel 
which  unfits  her  for  continuing  the  voyage. 

1139.  The  justice  of  the  cause  does  not  make  the  call  lawful  in  the  following 
events :  1 .  If  the  want  of  provisions  arises  from  their  going  bad  or  their  loss  by  bad 
storage  or  carelessness  in  their  custody  and  preservation,  or  from  not  having  made 
the  provisioning  which  is  necessary  according  to  the  usages  and  cu'cumstances  of 
the  voyage ;  —  2.  If  the  risk  of  enemies  or  pirates  is  not  manifest  and  based  on  positive 
and  provable  facts ;  —  3.  If  the  plague  or  other  illnesses  of  the  crew  proceed  from  the 
bad  quality  of  the  victuals  which  form  the  provisioning  of  the  vessel;  —  4.  If  the 
unseaworthiness  of  the  vessel  arises  from  not  having  repaired,  stored  and  fitted  her 
out  suitably  for  the  voyage,  from  any  improper  order  of  the  master  or  from  not 
having  taken  the  proper  stej)s  to  avoid  the  casualty. 

1140.  The  decision  to  resort  to  a  compulsory  call  is  the  duty  of  the  meeting 
of  the  ship's  officers,  and  what  is  decided  by  the  majority  of  the  voters,  counted 
according  to  article  1097,  shall  be  carried  into  effect. 

The  shippers  who  are  present  or  the  supercargos  shall  be  summoned  to  the 
meeting  for  the  effects  indicated  by  the  aforesaid  article. 

The  minute  shall  be  drawn  up,  signed  and  presented  as  prescribed  by  article  1099, 
and  the  protests  shall  be  hteraUy  inserted  therein. 

1141.  The  expenses  of  a  lawful  call  arising  from  an  act  which  constitutes  general 
average,  shall  be  borne  by  the  vessel  and  the  cargo,  but  if  the  call  derives  its  origin 
from  an  act  which  constitutes  a  particular  average,  the  expenses  shall  be  exclusively 
borne  by  the  vessel. 

The  expenses  of  an  unlawful  call  are  the  responsibiUty  of  the  managing  owner, 
saving  his  right  to  claim  proper  compensation  from  the  person  who  has  caused  it. 

1142.  The  managing  owner  and  master  are  not  liable  to  the  shippers  for  the 
damage  occasioned  by  a  lawful  call. 

But  if  the  call  is  unlawful,  both  shall  be  jointly  and  severally  bound  to  compensate 
the  shippers. 
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1143.  El  capitan  no  podra  descargar  las  mercaderias  en  el  puerto  de  arribada 
forzosa  sino  en  los  siguientes  casos:  1.°  Si  los  cargadores  lo  exijieren  para  prevenir 
el  dano  de  las  mercaderias;  —  2.°  Si  la  descarga  fuere  indispensable  para  hacer 
la  reparacion  de  la  nave;  —  3.°  Si  se  reconociere  que  el  cargamento  ha  sufrido 
averia. 

En  los  dos  liltimos  casos  el  capitan  solicitara  la  competente  autorizacion  del 
juzgado  de  comercio;  i  si  el  puerto  de  arribada  fuere  estranjero,  del  consul  chileno, 
o  en  su  defecto  de  la  autoridad  local. 

Los  gastos  de  la  descarga  i  recarga  seran  de  cuenta  de  los  cargadores. 

1144.  Notandose  que  la  carga  ha  sufrido  averia,  el  capitan  hara  la  protesta  que 
prescribe  el  niimero  17.°  del  art.  905  ante  la  autoridad  competente,  i  cumplira  las 
ordenes  que  el  cargador  presente  o  su  consignatario  le  comunique  acerca  de  las  mer- 
caderias averiadas. 

1145.  No  encontrandose  el  propietario  de  las  mercaderias  averiadas  o  persona 
que  le  represente,  el  capitan  pedira  al  juzgado  de  comercio,  al  ajente  consular  o  a  la 
autoridad  local  en  sus  respectivos  casos  el  nombramiento  de  peritos  para  que,  previo 
conocimiento  de  las  mercaderias  averiadas,  informen  acerca  de  la  naturaleza  i  es- 
tension  de  la  averia,  de  los  medios  de  repararla  o  evitar  su  propagacion,  i  si  sera  o  no 
conveniente  el  reembarque  i  conduccion  de  las  mercaderias  al  puerto  de  la  consig- 
nacion. 

En  vista  del  informe  de  los  peritos,  la  autoridad  que  conozca  del  caso  proveera 
la  reparacion  i  reembarque  de  las  mercaderias,  o  que  se  mantengan  en  deposito, 
segun  viere  convenir  a  los  intereses  del  propietario;  i  el  capitan  llevara  a  efecto  bajo 
su  responsabilidad  lo  que  se  decretare. 

1146.  Ordenandose  la  reparacion  i  reembarque,  el  capitan  empleara  sucesiva- 
mente,  para  cubrir  los  gastos  que  tales  operaciones  demanden,  los  arbitrios  que  se 
espresan  a  continuacion :  l.°Tomar  de  la  caja  de  la  nave  la  cantidad  necesaria,  con 
calidad  de  reintegro  i  abono  del  in  teres  corriente;  —  2.'^  Contratar  un  prestamo 
a  la  gruesa  sobre  las  mismas  mercaderias,  previa  la  autorizacion  que  prescribe  el 
numero  8.  °  del  art.  898 ;  —  3.  °  Solicitar  de  la  autoridad  competente  la  venta  en 
raartillo  de  las  mercaderias  averiadas,  hasta  la  cantidad  indispensable  para  cubrir 
los  gastos. 

El  capitan,  o  el  dador  en  su  caso,  tiene  privilejio  sobre  todos  los  acreedores  para 
ser  reintegrado  del  capital  e  intereses  del  pr6stamo  con  el  producto  de  las  mercaderias 
averiadas. 

1147.  Decretandose  el  deposito,  el  capitan  dara  cuenta  al  cargador  o  a  su  con- 
signatario para  que  resuelva  lo  que  mejor  le  convenga. 

Pero  si  el  mal  estado  de  las  mercaderias  ofreciere  un  inminente  peligro  de  perdida 
o  aumento  de  deterioro,  el  capitan  pedira  se  proceda  inmediatamente  a  su  venta  en 
martillo;  pagara  con  su  producto  los  gastos  causados  i  los  fletes  que  hubiere  deven- 
gado  la  nave  en  proporcion  del  camlno  andado,  i  depositara  el  resto  a  la  orden  del 
interesado,  dandole  desde  luego  el  correspondiente  aviso. 

1148.  El  capitan  esta  obligado,  bajo  responsabilidad  de  danos  i  perjuicios,  a 
continuar  el  viaje  tan  luego  como  cese  la  causa  de  la  arribada  forzosa. 

Pero  si  esta  fuere  motivada  por  temor  de  enemigos  o  piratas,  el  capitan  no  podra 
hacerse  de  nuevo  a  la  mar  sin  el  previo  acuerdo  de  la  junta  de  oficiales  en  la  forma 
que  determina  el  art.  1097. 

1149.  Corresponde  al  capitan  la  custodia  de  las  mercaderias  descargadas  hasta 
que  se  entreguen,  reembarquen,  depositen  o  vendan;  i  salvo  los  casos  fortuitos  o  de 
fuerza  mayor,  sera  personalmente  responsable  de  su  conservation. 

§  7.°    Dd  naufrajio  i  varamiento. 

1150.  Perdiendo  la  esperanza  de  salvar  la  nave,  i  permitiendolo  la  urjencia  del 
caso,  el  capitan  reunira  la  junta  de  oficiales  en  la  forma  que  dispone  el  art.  1097,  i 
sometera  a  su  deliberacion  si  atendidas  las  circunstancias  debe  o  no  abandonarse 
la  nave. 

Resolviendose  el  abandono,  el  capitan  cumplira  las  obhgaciones  que  le  imponen 
los  numeros  8.  °  i  9.°  del  art.  905;  i  si  Uegare  a  consumarse  el  naufrajio,  recojera  los 
fragmentos  de  la  nave  i  los  restos  del  cargamento. 

1151.  Naufragando  la  nave  que  va  en  convoi  o  en  conserva,  se  distribuira  entre 
las  demas  que  la  acompanen,  en  proporcion  al  espacio  que  cada  una  tenga  desembara- 
zado,  la  parte  de  la  carga  i  pertrechos  que  se  hubieren  salvado. 
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1143.  The  master  may  not  discharge  the  goods  in  the  port  of  compulsory  call 
except  in  the  following  events :  1 .  If  the  shippers  demand  it  for  preventing  damage 
to  the  goods;  —  2.  If  the  discharge  is  indispensable  for  effecting  the  repair  of  the 
vessel;  —  3.  If  it  is  known  that  the  cargo  has  suffered  damage. 

In  the  last  two  cases,  the  master  shall  apply  for  the  authorisation  of  the  competent 
commercial  court;  and  if  the  port  of  call  is  foreign,  of  the  Chilean  Consul,  or  in  his 
default,  of  the  local  authoritj'. 

The  expenses  of  the  discharge  and  reloading  shall  be  borne  by  the  shippers. 

1144.  If  it  is  noticed  that  the  cargo  has  suffered  damage,  the  master  shall  make 
the  protest,  prescribed  by  number  17  of  article  905,  to  the  competent  authoritj', 
and  shall  comply  with  the  orders  given  him  by  the  shipper,  if  present,  or  by  his 
consignee,  concerning  the  damaged  goods. 

1145.  If  the  owner  of  the  damaged  goods  or  the  person  who  represents  him 
is  not  to  be  found,  the  master  shall  applj'  to  the  commercial  court,  to  the  consular 
agent  or  to  the  local  authority,  as  the  case  may  be,  for  the  appointment  of  experts 
in  order  that,  after  previous  examination  of  the  damaged  goods,  they  maj'  report 
on  the  nature  and  extent  of  the  damage,  of  the  means  of  repairing  it  or  preventing 
it  spreading,  and  whether  re-shipping  and  carriage  of  the  goods  to  the  port  of  con- 
signment is  suitable  or  not. 

On  inspecting  the  report  of  the  experts,  the  authority  with  cognisance  of  the 
case  shall  order  the  repair  and  re-shipping  of  the  goods,  or  that  they  be  kept  on 
deposit,  as  seems  convenient  to  the  interests  of  the  owner ;  and  the  master  shall  carry 
the  terms  of  the  order  into  effect  on  his  own  responsibility. 

1146.  If  repair  and  re-shipping  are  ordered,  the  master  shall  successively  employ 
the  means  hereinafter  expressed,  for  the  purpose  of  meeting  the  expenses  required 
by  such  operations :  1.  To  take  the  necessary  amount  from  the  coffers  of  the  vessel, 
subject  to  repayment  and  pajang  the  current  interest;  —  2.  To  contract  a  bottomry 
loan  on  the  said  goods,  with  the  previous  authorisation  prescribed  by  number  8  of 
article  898;  —  3.  To  apply  to  the  competent  authority  for  sale  by  auction  of  the 
damaged  goods,  to  the  quantity  which  is  indispensable  for  meeting  the  expenses. 

The  master,  or  the  lender,  as  the  case  may  be,  has  jirivilege  over  all  the  creditors 
for  being  repaid  the  principal  and  interest  of  the  loan  out  of  the  proceeds  of  the  sold 
goods. 

1147.  When  deposit  is  ordered,  the  master  shaU  report  to  the  shipper  or  his 
consignee  in  order  that  he  may  decide  what  best  suits  him. 

But  if  the  bad  condition  of  the  goods  offers  an  imminent  danger  of  loss  or  increase 
of  deterioration,  the  master  shall  apply  to  proceed  immediately  to  a  sale  by  auction ; 
he  shall  with  their  proceeds  pay  the  expenses  incurred  and  the  freights  earned  by 
the  vessel  in  proportion  to  the  way  traversed,  and  shall  deposit  the  rest  to  the  order 
of  the  person  interested,  and  shall  give  him  proper  notice  forth\vith. 

1148.  The  master  is  bound,  under  hability  for  damage,  to  continue  the  voya^ 
as  soon  as  the  cause  of  the  compulsory  call  ceases. 

But  if  it  is  founded  on  fear  of  enemies  or  pirates,  the  master  may  not  again  put 
to  sea  without  the  previous  decision  of  the  officer's  meeting  as  determined  by  art.  1097. 

1149.  It  is  the  duty  of  the  master  to  guard  the  discharged  goods  until  they  are 
delivered,  re-shipped,  deposited  or  sold;  and  he  shall  be  personally  hable  for  their 
preservation,  except  in  fortuitous  events  or  in  those  of  vis  major. 

§  7.    Shipwreck  and  stranding. 

1150.  When  he  loses  the  hope  of  saving  the  vessel,  and  the  urgency  of  the  case 
aUows  it,  the  master  shall  assemble  the  meeting  of  officers,  as  provided  by  article  1097, 
and  shall  submit  to  their  decision  whether,  having  regard  to  the  circumstances,  he 
ought  to  abandon  the  vessel  or  not. 

When  abandonment  is  decided  on,  the  master  shall  fulfil  the  obhgations  imposed 
on  him  by  numbers  8  and  9  of  article  905 ;  and  if  the  shipwreck  happens  to  take  place, 
he  shall  collect  the  fragments  of  the  vessel  and  the  remains  of  the  cargo. 

1151.  When  a  vessel  travelUng  in  convoj'  or  company  is  wrecked,  the  part  of 
the  cargo  and  stores  which  have  been  salved  shall  be  distributed  among  the  others 
which  accompany   her,    in  proportion  to  the  unoccupied  space  of  each   vessel. 
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Si  alguno  de  los  capitanes  rehusare  sin  justa  causa  recibir  la  parte  de  la  carga  que 
le  corresponda,  el  capitan  naufrago  protestara  contra  6\,  ante  dos  oficiales  de  mar, 
los  dafios  i  perjuicios  que  cause  su  negativa,  i  ratificara  la  protesta  en  el  primer  puerto 
de  arribada  dentro  del  termino  legal. 

Una  copia  de  la  protesta  sera  agregada  al  proceso  informativo  de  que  trata  el 
numero9.°  del  art.  905. 

1152.  El  capitan  que  reciba  mercaderias  naufragas  no  esta  obligado  a  variar 
de  rumbo  para  trasportarlas  al  puerto  de  la  consignacion ;  pero  debera  conducirlas 
al  del  destine  de  su  nave  i  entregarlas  a  los  propietarios  o  consignatarios. 

Por  falta  de  unos  i  otros,  pondra  las  mercaderias  a  disposicion  del  juzgado  de 
comercio  para  que  ordene  su  deposito  por  cuenta  de  los  interesados. 

1153.  Case  que,  sin  variar  de  rumbo  i  continuando  el  mismo  viaje,  sea  posible 
descargar  las  mercaderias  naufragas  en  el  puerto  a  que  fueren  destinadas,  el  capitan 
podra  arribar  con  este  objeto,  siempre  que  lo  consientan  los  cargadores  o  sobrecargos 
i  los  pasajeros  i  oficiales  de  la  nave,  consultados  en  la  forma  que  prescribe  el  articulo  1097, 
que  el  puerto  no  sea  de  peligroso  acceso,  i  que  no  haya  temor  fundado  de  enemigos 
o  piratas. 

Los  danos  i  perjuicios  que  cause  la  arribada  ejecutada  sin  el  consentimiento  de 
todas  las  personas  enunciadas,  seran  de  la  responsabilidad  del  capitan. 

1154.  En  los  casos  previstos  en  los  dos  articulos  anteriores,  las  mercaderias 
porteadas  responden  privilejiadamente  del  pago  del  flete  i  de  los  gastos  de  arribada, 
descarga  i  cualquier  otro  que  se  haga  por  causa  i  en  beneficio  de  ellas. 

El  capitan  de  la  nave  que  verifica  el  trasporte  de  las  mercaderias  naufragas 
gozara  del  privilejio  que  establece  el  inciso  final  del  art.  1146  por  las  cantidades  que 
anticipe  i  el  interes  corriente. 

El  flete,  si  no  hubiere  convenio,  sera  regulado  por  peritos  en  el  puerto  de  la  des- 
carga, habida  consideracion  a  la  distancia  andada,  la  dilacion  que  sufra  la  nave,  las 
dificultades  vencidas  i  los  riesgos  corridos  para  recojer  i  poner  a  bordo  las  mercaderias. 

1155.  El  capitan  que,  sin  liaUarse  presente  en  los  momentos  del  naufrajio, 
encontrare  mercaderias  naufragas,  estara  obligado  a  recojerlas,  trasportarlas  i  entre- 
garlas al  propietario  o  a  la  persona  que  le  represente,  cobrando  los  gastos  i  fletes  que 
correspondan. 

1156.  Siempre  que  el  capitan  naufrago  o  alguu  corresponsal  de  los  cargadores 
o  consignatarios  rehuse  anticipar  las  cantidades  necesarias  para  pagar  los  fletes  i 
gastos,  el  juzgado  de  comercio  mandara  vender  en  martiUo  la  parte  de  los  objetos 
salvados  que  considere  suficiente  para  cubrir  su  monto. 

1157.  Ninguna  persona  privada  podra  entrar  a  la  nave  so  pretesto  de  socor- 
rerla  del  naufrajio  o  varamiento,  emprender  el  salvamento  de  la  que  se  encuentre 
encallada  o  quebrantada,  ni  recojer  objetos  naufragos  que  floten  en  la  mar  o  salgan 
a  la  costa,  sin  el  espreso  consentimiento  del  capitan  presente  o  del  oficial  que  le  re- 
emplace. 

1158.  Las  personas  que  tengan  conocimiento  de  un  naufrajio  o  varamiento  en 
las  costas  de  la  Republica,  o  de  la  salida  a  eUas  de  los  fragmentos  de  una  nave  o  de  los 
restos  de  un  cargamento,  cumpliran  las  obligaciones  que  impone  el  art.  635  del  Codigo 
Civil,  quedando  sujetas  a  la  accion  i  pena  que  el  establece  siempre  que  se  apropien 
objetos  naufragos. 

En  el  caso  de  piUaje  la  conducta  de  los  individuos  que  no  denuncien  el  naufrajio 
o  varamiento  sera  examinada  por  la  autoridad  competente  para  investigar  su  compli- 
cidad  en  aquel  delito. 

1159.  El  funcionario  publico  a  quien  se  denuncie  un  naufrajio  o  varamiento 
ocurrido  en  el  distrito  de  su  cargo,  se  trasladara  inmediatamente  al  lugar  del  suceso, 
i  dictara  todas  las  providencias  conducentes  a  la  salvacion  de  los  hombres  de  mar, 
de  la  nave,  sus  papeles,  libros  i  cargamento  i  a  la  conservacion  de  los  objetos  que  se 
puedan  salvar. 

Evacuadas  estas  dilijencias,  dara  cuenta  al  juzgado  de  comercio  mas  inmediato 
para  que  proceda  al  cumplimiento  de  las  disposiciones  que  contienen  los  art.  636, 
637,  638  i  639  del  Codigo  Qvil. 
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If  any  of  the  masters  refuses  without  just  cause  to  receive  his  share  of  the  cargo, 
the  shipwTecked  master  shall,  in  the  presence  of  two  marine  officers,  enter  a 
protest  against  him  in  regard  to  the  damages  and  losses  which  may  be  caused 
by  his  refusal  and  confirm  the  protest  in  the  first  port  of  arrival  within  the  legal 
term. 

A  copy  of  the  protest  shall  be  annexed  to  the  report  dealt  with  by  number  9  of 
article  905. 

1152.  A  master  who  receives  shipwrecked  goods  is  not  bound  to  vary  his  route 
in  order  to  carry  them  to  the  port  of  the  consignment ;  but  must  carry  them  to  that 
of  the  destination  of  his  vessel  and  dehver  them  to  the  owners  or  consignees. 

In  the  absence  of  both,  he  shall  place  the  goods  at  the  disposal  of  the  commercial 
court  in  order  that  it  may  direct  the  deposit  thereof,  on  account  of  the  persons  in- 
terested. 

1153.  In  case  it  is  possible  to  discharge  shipwrecked  goods  in  the  port  to  which 
they  are  destined,  without  varying  the  route  and  by  continuing  the  same  voyage, 
the  master  may  call  with  this  object,  jirovided  that  the  shippers  or  supercargoes 
and  the  passengers  and  officers  of  the  vessel  consent  thereto,  on  being  consulted  as 
prescribed  by  article  1097,  that  the  port  is  not  dangerous  of  access,  and  that  there  is 
no  well  founded  fear  of  enemies  or  pirates. 

The  damages  caused  by  a  call  made  without  the  consent  of  all  the  persons 
aforesaid,  shall  be  part  of  the  liability  of  the  master. 

1154.  In  the  cases  provided  for  by  the  two  preceding  articles,  the  goods  carried 
are  liable  to  the  privileged  payment  of  the  freight  and  of  the  expenses  of  the  call, 
discharge  and  any  other  expense  which  is  incurred  on  account  and  for  the  benefit 
thereof. 

The  master  of  the  vessel  who  effects  the  transport  of  the  shipwrecked  goods 
shall  enjoy  the  privilege  enacted  by  the  final  paragraph  of  article  1 146  for  the  sums 
advanced  by  him  and  the  current  interest. 

If  there  is  no  contract,  the  freight  shall  be  regulated  by  experts  in  the  port  of 
discharge,  taking  into  consideration  the  distance  traversed,  the  delay  suffered  by 
the  vessel,  the  difficulties  overcome  and  the  risks  run  in  order  to  collect  the  goods  and 
place  them  on  board. 

1155.  A  master  who,  without  being  present  at  the  time  of  the  shipwreck,  meets 
with  shipwTecked  goods,  shall  be  bound  to  collect  them,  carry  them  and  deUver  them 
to  the  owner  or  to  the  person  who  represents  him,  and  shall  recover  the  corresponding 
expenses  and  freights. 

1156.  Whenever  a  shipwrecked  master  or  some  correspondent  of  the  shippers 
or  consignees  refuses  to  advance  the  sums  necessary  to  pay  the  freights  and  expenses, 
the  commercial  court  shall  order  the  j)art  of  the  salved  articles  which  it  considers 
sufficient  to  meet  the  amount  to  be  sold  by  auction. 

1157.  No  private  person  may  enter  a  vessel  under  the  pretext  of  succouring  her 
from  shipwreck  or  stranding,  nor  may  he  undertake  the  salvage  of  a  vessel  which 
he  finds  stranded  or  broken  up,  nor  collect  the  shipwrecked  articles  which  are 
floating  in  the  sea  or  are  washed  ashore,  without  the  express  consent  of  the  master, 
if  present,  or  of  the  officer  who  replaces  liim. 

1158.  Persons  who  have  knowledge  of  a  shipwreck  or  stranding  on  the  coasts 
of  the  Republic,  or  of  the  fragments  of  a  vessel  or  of  the  remains  of  a  cargo  being  washed 
ashore,  shall  fulfil  the  obligations  imposed  by  article  635  of  the  Civil  Code,  subject 
to  the  action  and  punishment  enacted  therebj',  whenever  the  shipwrecked  articles 
are  appropriated. 

In  the  event  of  pillage,  the  conduct  of  individuals  who  fail  to  armounce  a  ship- 
wreck or  stranding  shall  be  examined  by  the  authority  which  is  competent  to  in- 
vestigate their  complicity  in  that  crime. 

1159.  The  public  functionary  to  whom  a  shipwreck  or  stranding  which  has 
occurred  in  the  district  of  his  office  is  announced,  shall  immediately  betake  himself 
to  the  place  of  the  event,  and  shall  order  all  measures  which  conduce  to  the  saving 
of  the  seamen,  of  the  vessel,  her  papers,  books  and  cargo,  and  the  preservation  of 
the  articles  wliich  can  be  salved.  When  these  measures  have  been  effectuated,  he 
shall  give  account  to  the  nearest  commercial  court  in  order  that  it  may  proceed  to 
fulfil  the  provisions  contained  in  articles  636,  637,  638  and  639  of  the  Civil  Code. 
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1160.  Fuera  del  caso  propuesto  en  el  art.  1156,  los  objetos  salvados  seran  ven- 
didos  en  martillo,  previo  decreto,  si  no  fuere  posible  conservarlos  por  estar  averiawios 
o  hallarse  espuestos  a  perderse  o  deteriorarse  por  vicio  propio. 

El  producto  de  la  venta  sera  judicialmente  depositado  por  cuenta  de  a  quien 
corresponda. 

1161.  El  naviero  i  los  cargadores  podran  reclamar  del  capitan  o  piloto  la  com- 
petente  indemnizacion  con  arreglo  al  art.  908,  toda  vez  que  el  naufrajio  o  varamiento 
provenga  de  dolo,  culpa  o  impericia  de  alguno  de  ellos. 

Si  el  naufrajio  o  varamiento  procediere  de  que  la  nave  no  fue  convenientemente 
reparada  i  pertrechada  para  el  viaje,  el  naviero  respondera  esclusivamente  a  los  car- 
gadores de  los  perjuicios  causados  a  la  carga,  salvo  su  derecho  contra  los  que  hubieren 
practicado  el  reconocimiento  ordenado  en  el  niimero  3.°  del  art.  899. 

1162.  Los  objetos  salvados  del  naufrajio  o  varamiento  o  el  producto  liquido  de 
su  venta  son  privilejiadamente  responsables  de  los  gastos  hechos  i  de  los  salarios 
debidos  por  los  servicios  prestados  para  salvarlos ;  i  los  propietarios  deberan  pagar 
el  importe  de  unos  i  otros  antes  de  la  entrega,  a  no  ser  que  rindan  fianza  a  satisfaccion 
de  los  interesados. 

1163.  Son  casos  de  salvamento:  1.°  Si  la  nave  o  su  carga  fuere  repuesta  en 
alta  mar  o  conducida  a  buen  puerto,  i  si  fueren  estraidos  del  fondo  de  la  mar 
algunos  objetos  pertenecientes  a  la  nave  o  cargamento ;  —  2.  °  Si  la  nave  o  merca- 
derias  encontradas  sin  direccion  en  alta  mar  o  en  la  costa  fueren  salvadas ;  —  3.  °  Si 
se  salvare  la  carga  de  la  nave  varada  en  la  costa  o  arrojada  contra  las  rompientes, 
encontrandose  en  un  peligro  tal  que  no  ofrezca  seguridad  a  la  tripulacion  i  merca- 
derias;  —  4.°  Si  se  estrae  la  carga  de  una  nave  destrozada;  —  5.°  Si  la  nave 
abandonada  por  la  tripulacion  fuere  ocupada  por  personas  resueltas  a  salvarla,  i 
conducida  a  puerto  seguro  con  toda  la  carga  o  parte  de  ella. 

1164.  En  la  estimacion  del  salario  de  salvamento  se  tendran  en  consideracion 
la  prontitud  del  servicio,  el  tiempo  empleado  en  el,  el  numero  de  personas  necesario 
para  dispensar  una  asistencia  eficaz,  la  naturaleza  del  servicio,  el  peligro  corrido  para 
prestarlo  i  el  que  corrian  los  objetos  salvados,  la  fidelidad  con  que  6stos  hayan  side 
entregados,  i  su  valor  determinado  por  peritos. 

1165.  Los  salarios  seran  fijados  por  la  autoridad  que  preside  el  salvamento,  i  en 
caso  de  contestacion  por  el  juzgado  de  comercio. 

1166.  El  primer  denunciante  del  naufrajio  o  varamiento  tiene  derecho  a  una 
prima  de  aviso,  que  sera  regulada  por  el  funcionario  que  asista  al  salvamento,  aten- 
didas  las  circunstancias  del  caso. 

Reuniendose  en  una  misma  persona  la  doble  calidad  de  inventor  i  Salvador,  la 
gratificacion  de  salvamento  que  otorgan  los  art.  636  i  638  del  Codigo  Civil  podra 
estenderse  hasta  el  tercio  del  valor  de  los  objetos  salvados,  previa  deduccion  del 
importe  del  salario  de  asistencia  i  salvamento. 

1167.  Los  individuos  que  ocupen  la  nave  con  el  designio  de  salvarla,  la  pondran 
a  disposicion  del  capitan  o  de  los  oficiales  al  primer  requerimiento  que  se  les  dirija, 
80  pena  de  perder  su  salario  i  de  responder  de  los  danos  i  perjuicios. 

La  entrega  de  la  nave  dejara  a  salvo  los  derechos  ya  adquiridos  por  el  salva- 
mento. 

Titulo  VI.    Del  prestamo  a  la  gruesa  o  a  riesgo  maritimo. 

§  L°    Definiciones. 

1168.1)  El  prestamo  a  la  gruesa  es  un  contrato  real,  unilateral,  condicional, 
oneroso  i  aleatorio,  por  el  que  una  persona  entrega  una  cantidad  de  dtnero,  garantida 
con  objetos  espuestos  a  riesgos  maritimos  que  toma  por  su  cuenta,  a  otra  que  la  recibe 
con  estas  condiciones:  Que  si  los  objetos  gravados  arriban  felizmente  a  su  destino, 
devolvera  la  cantidad  prestada  con  el  premio  convenido;  —  Que  si  perecen  parcial- 
mente  o  se  deterioran,  hara  la  devolucion  hasta  concurrencia  del  valor  que  eDos 
tengan ;  i  —  Que  pereciendo  todos  por  fortuna  de  mar,  quedara  hbre  de  toda  respon- 
sabilidad. 

El  que  entrega  la  cantidad  se  denomina  prestador  o  dador;  el  que  la  recibe  pres- 
tamista  o  tomador;  i  el  premio  convenido,  cambio,  provecho  o  interes  iimritimo. 

1)  Art.  2258  C.  C. 
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1160.  Besides  the  case  suggested  in  article  1156,  the  salved  articles  shall  be 
sold  under  the  hammer  after  a  previous  decree,  if  it  is  not  possible  to  preserve  them 
through  their  being  damaged,  or  exposed  to  being  lost  or  deteriorated  by  inherent 
defect. 

The  proceeds  of  the  sale  shall  be  paid  into  Court  to  the  account  of  the  rightful 
owner. 

1161.  The  managing  owner  and  the  shippers  may  claim  the  proper  compensa- 
tion from  the  master  or  navigating  officer,  according  to  article  938,  whenever  the 
shipwreck  or  stranding  proceeds  from  his  fraud,  culpa  or  want  of  skill. 

If  the  shipwreck  or  stranding  arises  from  the  vessel  not  having  been  suitably 
repaired  and  fitted  out  for  the  voyage,  the  managing  owner  shall  be  exclusively  liable 
to  the  shippers  for  the  damage  caused  to  the  cargo,  saving  their  right  against 
those  who  have  conducted  the  survey  ordered  by  number  3  of  article  899. 

1162.  The  articles  salved  from  the  shipwreck  or  stranding  or  the  net  proceeds 
of  their  sale  shall  be  in  the  first  place  Uable  for  the  expenses  incurred  and  the  remune- 
ration due  for  the  services  rendered  in  order  to  salve  them ;  and  the  owners  must  pay 
the  amount  of  both  before  delivery,  unless  they  give  security  to  the  satisfaction  of 
the  persons  interested. 

1163.  The  following  are  cases  of  salvage :  1.  If  the  vessel  or  her  cargo  is  restored 
on  the  high  seas  or  carried  to  a  good  port,  and  if  any  articles  belonging  to  the  vessel 
or  cargo  are  brought  up  from  the  bottom  of  the  sea ;  — -  2.  If  a  derelict  vessel  or  goods, 
met  on  the  high  seas  or  on  the  coast,  be  salved;  —  3.  If  the  cargo  of  a  vessel  which 
is  stranded  on  the  coast  or  thrown  amongst  the  breakers,  is  salved,  when  she  is  found 
in  such  danger  as  to  offer  no  security  to  the  crew  or  goods ;  —  4.  If  the  cargo  is  taken 
out  of  a  vessel  that  is  destroyed ;  —  5.  If  a  vessel  which  has  been  abandoned  by  her 
crew  is  taken  possession  of  by  persons  intent  on  salving  her  and  is  brought  to  a  safe 
port  with  all  her  cargo  or  part  thereof. 

1164.  In  appraising  the  remuneration  for  salvage,  attention  shall  be  paid  to  the 
promptitude  of  the  service,  the  time  employed  therein,  the  number  of  persons  necess- 
ary for  rendering  efficacious  aid,  the  nature  of  the  service,  the  danger  run  in  ren- 
dering it  and  that  run  by  the  salved  articles,  the  fidelity  with  which  they  have  been 
deUvered,  and  the  value  thereof  as  determined  by  experts. 

1165.  The  remuneration  shall  be  fixed  by  the  authority  which  presides  at  the 
salvage,  and  in  the  event  of  a  dispute,  by  the  Commercial  Court. 

1166.  The  person  who  first  gives  information  of  a  shipwreck  or  stranding  is 
entitled  to  a  reward  for  information,  which  shall  be  regulated  by  the  official  who  is 
present  at  the  salvage,  having  regard  to  the  circumstances  of  the  case. 

If  the  double  character  of  finder  and  salvor  is  united  in  the  same  person,  the 
gratuity  for  salvage  granted  by  articles  636  and  638  of  the  Civil  Code  may  be  extended 
to  a  third  of  the  value  of  the  salved  articles,  on  the  previous  deduction  of  the  amount 
of  the  remuneration  for  assistance  and  salvage. 

1167.  The  persons  who  take  possession  of  the  vessel  with  the  intention  of 
salving  her,  shall  place  her  at  the  disposal  of  the  master  or  of  the  officers  on  the 
first  request  made  to  them,  on  pain  of  losing  their  remuneration  and  of  being  liable 
for  damages. 

The  deUvery  of  the  vessel  shall  leave  intact  the  rights  already  acquired  by  the 
salvage. 

Title  VI.    Bottomry  loan  or  loan  on  maritime  risk. 

§  1.  Definitions. 
1168.^)  A  bottomry  loan  is  a  real,  unilateral,  conditional  wagering  contract  for 
valuable  consideration,  by  which  one  person  pays  to  another  person  a  sum  of  money, 
secured  on  things  exposed  to  maritime  risks  wliich  he  assumes,  on  these  conditions : 
That  if  the  things  charged  arrive  safely  at  their  destination,  he  will  repay  the  sum 
lent  together  with  the  agreed  premium ;  —  That  if  they  perish  partially  or  are  deterior- 
ated, the  repayment  shall  be  effected  up  to  the  level  of  their  value;  and  —  That  if 
they  all  perish  by  perils  of  the  sea,  he  shall  be  free  from  all  responsibility. 

The  person  who  pays  the  sum  is  called  lender  or  giver;  he  who  receives  it,  borrower 
or  taker;  and  the  agreed  premium,  excliange,  maritime  profit  or  interest. 

i)Art.  2258of  the  C.  C. 
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§  2.°    Z)e  Ja  forma  i  rejistro  del  frlslamo  i  de  la  cesion  de  las  polizas. 

1169.  El  prestamo  a  la  gruesa  puede  ser  hecho  o  por  el  viaje  redondo,  o  solo  por 
la  ida,  o  solo  por  la  vuelta.  Puede  tambien  ser  hecho  por  un  tiempo  limitado,  sea  con 
designacion  de  viaje,  sea  por  todos  los  viajes  que  emprenda  la  nave  en  el  tiempo  que 
se  prefija. 

En  caso  de  duda  acerca  del  viaje  convenido,  se  entendera  que  el  prestamo  ha 
side  hecho  por  el  viaje  de  ida  i  vuelta. 

1170.1)  Los  contratos  a  la  gruesa  deberan  ser  celebrados  por  escritura  publica, 
oficial  o  privada. 

Las  poUzas  oficiales  o  privadas  haran  fe  en  juicio,  siendo  certificadas  o  recono- 
cidas  en  la  forma  que  espresan  los  incisos  primeros  de  los  art.  980  i  981. 

Los  prestamos  celebrados  de  palabra  son  ineficaces  en  juicio;  i  no  se  admitird 
prueba  sobre  eUos,  salvo  que  el  capital  prestado  no  Uegue  a  doscientos  pesos. 

1171.  La  escritura  de  prestamo  a  riesgo  maritimo  debera  espresar:  1.°  Los 
nombres,  apellidos  i  domicilios  del  prestador  i  prestamista;  —  2.°  El  capital 
prestado  i  el  premio  convenido; —  3.°  Los  objetos  afectos  al  pago  del  prestamo; 
—  4.°  El  viaje  i  los  riesgos  maritimos  que  el  dador  tome  sobre  si;  —  5.°  El 
nombre,  apellido  i  domicilio  del  capitan;  —  6.°  La  epoca  del  reembolso;  —  7.°  La 
cljise,  nombre  i  matricula  de  la  nave;  —  8.°  El  lugar  i  fecha  de  la  celebracion 
del  contrato. 

1172.  Omitiendose  en  la  escritura  o  pohza  las  designaciones  exijidas  en  los 
ntimeros  1.°,  2.°,  3.°  i  4.°  del  articulo  anterior,  el  prestamo  a  que  se  refiera  sera 
considerado  como  terrestre  i  el  dador  solo  tendra  derecho  a  la  restitucion  del  capital 
i  pago  del  in  teres  corriente  de  plaza,  sin  privilejio. 

1173.  En  el  rejistro  de  comercio  se  tomara  razon  en  estracto  de  todos  los  pres- 
tamos a  la  gruesa  dentro  de  los  ocho  dias  siguientes  al  de  su  fecha,  siendo  celebrados 
en  la  Repiiblica;  pero  si  lo  fueren  en  territorio  estranjero,  la  toma  de  razon  se  hara, 
dentro  del  termino  indicado,  en  la  canciOeria  del  consulado  chileno. 

Omitida  la  toma  de  razon,  las  escrituras  i  polizas  de  contratos  a  la  gruesa  pro- 
duciran  sus  efectos  entre  las  partes  que  las  hubieren  suscrito;  pero  el  dador  no  gozar4 
de  preferencia  alguna  en  perjuicio  de  tercero. 

Los  prestamos  realizados  en  una  plaza  estranjera  donde  no  haya  consul  chileno, 
no  estan  sujetos  a  la  toma  de  razon;  i  surtiran  todos  los  efectos  legales,  aun  contra 
terceros,  siendo  celebrados  en  el  caso  i  con  las  formalidades  que  prescribe  el  nu- 
mero  8.  °  del  art.  898. 

1174.  Los  prestamos  a  la  gruesa  hechos  antes  de  principiarse  el  viaje  seran  ano- 
tados  en  los  conocimientos  de  la  carga,  designandose  la  persona  a  quien  el  capitan 
deba  dar  aviso  de  su  feliz  arribo  al  puerto  de  la  descarga. 

Omitidas  la  anotacion  i  designacion  indicadas,  el  consignatario  que  hubiere 
aceptado  letras  por  cuenta  de  la  carga  sera  preferido  al  portador  de  la  pohza  del 
prestamo. 

Ignorando  la  persona  a  quien  deba  noticiar  el  feliz  arribo  de  la  nave,  el  capitan 
podra  descargar  i  entregar  las  mercaderias  que  conduzca,  sin  contraer  responsabiHdad 
alguna  a  favor  del  portador  de  la  poliza  del  prestamo. 

1175.  Las  polizas  de  prdstamo  a  la  gruesa  pueden  ser  otorgadas  i  cedidas  en  la 
misma  forma  que  los  conocimientos. 

La  cesion  trasfiere  al  cesionario  todos  los  derechos  i  obligaciones  del  cedente, 
i  produce  accion  a  favor  de  aquel  para  demandar  a  este,  en  caso  de  insolvencia  del 
tomador,  el  capital  prestado,  los  intereses  corrientes  de  tierra  i  los  gastos. 

Esta  accion  no  se  estiende  al  provecho  maritimo,  a  menos  que  las  partes  estipulen 
espresamente  lo  contrario. 

1176.  Teniendo  el  prestamo  a  la  gruesa  un  plazo  fijo,  el  cesionario  exijira  el 
pago  el  dia  del  vencimiento;  i  no  obteniendolo,  formalizara  el  correspondiente  pro- 
testo  en  el  dia  siguiente,  so  pena  de  caducidad  de  la  accion. 

Si  el  plazo  fuere  indeterminado,  el  cesionario  sohcitara  el  reembolso  en  el  mismo 
dia  que  conozca  el  suceso  de  que  penda  la  exijibilidad  del  contrato;  i  si  no  fuere 
pagado,  levantara  al  siguiente  el  respectivo  protesto. 


»)  Art.  1708  i   1709  C.  C. 
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§  2.    The  form  and  registration  of  the  loan  and  the  assignment  of  the  bonds. 

1169.  A  bottomry  loan  may  be  made  either  for  the  round  voyage,  or  only  for 
the  outward  or  only  for  the  inward  voyage.  It  may  also  be  made  for  a  limited  time, 
either  by  the  definition  of  the  voyage,  or  for  all  voyages  made  by  the  vessel  in  a 
certain  time. 

In  case  of  doubt  concerning  an  agreed  voyage,  it  shall  be  understood  that  the 
loan  has  been  made  for  the  outward  and  inward  voyage. 

1170.^)  Bottomry  contracts  must  be  made  by  a  notarial  instrument,  or  by  an 
official  or  private  document. 

Official  and  private  contracts  shall  be  sufficient  evidence  in  an  action,  when  they 
are  certified  or  admitted  as  expressed  by  the  first  paragraphs  of  articles  980  and  981. 

Loans  made  by  word  of  mouth  are  inoperative  in  an  action;  and  evidence  con- 
cerning them  shall  not  be  admitted,  unless  the  principal  sum  lent  does  not  amount  to 
two  hundred  pesos. 

1171.  The  instrument  of  loan  on  a  maritime  risk  must  express:  1.  The  names, 
surnames  and  addresses  of  the  lender  and  borrower ;  —  2.  The  principal  sum  lent  and  the 
agreed  premium;  —  3.  The  things  charged  with  the  payment  of  the  loan;  —  4.  The 
voyage,  and  the  maritime  risks  assumed  by  the  lender;  —  5.  The  name,  surname  and 
address  of  the  master ;  —  6.  The  time  of  repayment ;  —  7.  The  class,  name  and  register 
of  the  vessel;  • —  8.  The  place  and  date  of  the  making  of  the  contract. 

1172.  If  the  particulars  required  by  numbers  1,  2,  3,  and  4  of  the  preceding 
article  are  omitted  in  the  instrument  or  contract,  the  loan  to  which  it  refers  shall 
be  considered  as  a  land  loan  and  the  lender  shall  only  be  entitled  to  the  restoration 
of  the  principal  and  payment  of  the  current  local  interest,  but  with  no  privilege. 

1173.  An  abstract  of  all  the  bottomry  loans  shall  be  entered  in  the  Register  of 
Commerce  within  eight  days  following  that  of  their  date,  if  they  are  made  in  the 
Republic;  but  if  they  are  made  in  foreign  territory,  the  entry  shall  be  made  in  the 
Chanceky  of  the  Chilean  Consulate  within  the  said  time. 

If  the  inscription  is  omitted,  the  instruments  or  documents  of  bottomry  contracts 
shall  produce  then-  effects  between  the  parties  Avho  have  signed  them ;  but  the  lender 
shall  not  enjoy  any  preference  to  the  prejudice  of  a  thud  person. 

Loans  made  in  a  foreign  place  where  there  is  no  Chilean  consul  shall  not  be  subject 
to  registration;  and  they  shall  produce  all  the  legal  effects,  even  as  against  third 
persons,  when  they  are  made  in  the  event  and  with  the  solemnities  prescribed  by  num- 
ber 8  of  article  898. 

1174.  Bottomry  loans  which  are  made  before  a  voyage  is  commenced  shall  be 
noted  on  the  biOs  of  lading  of  the  cargo,  defining  the  person  to  whom  the  master 
is  to  give  notice  of  his  safe  arrival  at  the  port  of  discharge. 

If  the  said  annotation  and  definition  are  omitted,  the  consignee  who  has  accepted 
bills  on  account  of  the  cargo  shall  be  preferred  to  the  holder  of  the  contract  of  loan 
(bottomry  bond). 

If  he  is  not  aware  of  the  person  to  whom  he  must  notify  the  safe  arrival  of  the 
vessel,  the  master  may  discharge  and  deliver  the  goods  which  he  is  carrying,  without 
contracting  any  liability  in  favour  of  the  holder  of  the  bottomry  bond. 

1175.  Bottomry  bonds  may  be  executed  and  assigned  in  the  same  way  as  bills 
of  lading. 

An  assignment  transfers  to  the  assignee  all  the  rights  and  obUgations  of  the 
assignor,  and  in  the  event  of  the  bankruptcy  of  the  borrower  gives  rise  to  an  action 
in  favour  of  the  former  for  the  principal  lent,  the  current  land  interest  and  the 
expenses. 

This  action  does  not  extend  to  the  maritime  profit,  unless  the  parties  expressly 
agree  to  the  contrary. 

1176.  If  the  bottomry  loan  is  for  a  fixed  time,  the  assignee  shall  request  payment 
on  the  day  of  the  maturity;  and  if  he  does  not  obtain  it,  he  shall  draw  up  the  corres- 
ponding protest  on  the  following  day,  on  the  pain  of  the  lapse  of  his  right  of  action. 

If  the  time  is  uncertain,  the  assignee  shall  apply  for  repayment  on  the  same  day 
as  that  on  which  he  is  aware  of  the  event  on  which  the  exigibility  of  the  contract 
depends;  and  if  it  is  not  paid,  he  shall  draw  up  the  corresponding  protest  on  the 
following  day. 

1)  Art.  1708  and  1709  of  the  C.  C. 


120  Chile:  Cod.  de  Com.     Libre  III.    Del  comercio  maritimo. 

1177.^)  La  interpretacion  de  las  clausulas  oscuras  o  dudosas  del  contrato  se 
hara  a  favor  del  tomador. 

§  3.°    De  las  personas  capaces  para  dar  o  tomar  o  la.  gruesa. 

1178.  Pueden  prestar  a  la  gruesa  todos  los  que  tienen  la  libre  administracion 
de  sus  bienes. 

1179.  Son  habiles  para  tomar  un  prestamo  a  la  gruesa  el  propietario  de  la  nave, 
el  naviero  i  los  cargadores. 

El  propietario  que  no  sea  naviero  solo  podra  contratar  un  prestamo  a  la  gruesa 
sobre  el  casco  i  quiUa  de  la  nave;  i  siendo  muchos  los  propietarios,  sera  preciso  el 
acuerdo  de  la  mayoria. 

El  simple  naviero  no  puede  tomar  a  la  gruesa  sino  sobre  el  armamento,  vituallas 
i  demas  objetos  que  le  pertenezcan. 

1180.  El  capitan  no  puede  en  caso  alguno  contratar  un  prestamo  a  la  gruesa 
en  el  lugar  donde  resida  el  naviero  o  su  consignatario,  a  no  ser  que  alguno  de  estos 
intervenga  en  el  otorgamiento  de  la  escritura  o  poliza,  o  le  autorice  especialmente 
por  cscrito  para  tomar  el  prestamo. 

1181.  Si  la  nave  fuere  armada  en  otro  lugar  que  el  de  la  residencia  del  naviero 
o  consignatario,  el  capitan  que  no  haya  sido  provisto  de  fondos  puede  tomar  dinero 
a  la  gruesa  para  habilitarla  i  ponerla  en  estado  de  navegar. 

1182.  Durante  la  navegacion  no  podra  el  capitan  celebrar  un  prestamo  sino 
en  el  caso  propuesto  i  con  las  solemnidades  establecidas  en  el  numero  8.°  del  art.  898. 

Contraviniendo  las  disposiciones  del  numero  citado,  el  capitan  sera  personal- 
mente  responsable  al  dador  de  buena  fe  del  cumplimiento  del  contrato. 

Pagando  el  naviero  al  dador,  podra  reclamar  del  capitan  el  reembolso  de  la  can- 
tidad  prestada  i  el  premio,  previa  deduccion  de  los  gastos  utilmente  hechos  en  la 
reparacion  de  la  nave. 

El  dador  de  un  prestamo  coutratado  por  el  capitan  fuera  del  caso  previsto  i  sin 
las  formalidades  prescritas  en  el  numero  8.  ^  del  articulo  precitado,  no  podra  reclamar 
el  pago  privilejiado  en  perjuicio  de  terceros  interesados. 

§  4.°    Del  capital  i  premio  i  de  las  cosas  afectas  al  prestamo. 

1183.2)  Puede  hacerse  el  prestamo  a  la  gruesa,  no  solamente  en  dinero  efectivo, 
sino  tambien  en  cosas  funjibles,  estimadas  en  una  cantidad  fija,  con  tal  que  sean 
adecuadas  para  el  consume  de  la  tripulacion  o  servicio  de  la  nave,  i  que  puedan  ser 
objeto  de  una  especulacion  licita. 

1184.^)  El  cambio  maritimo  no  esta  sujeto  a  tasa  alguna;  i  las  partes  podran 
determinarlo  libremente,  senalando  una  cantidad  alzada  por  el  viaje  o  una  suma 
cierta  por  mes  o  por  ida  o  vuelta,  i  convenir  en  que  el  premio  se  aumente  o  disminuya, 
segun  el  aumento  o  diminucion  de  los  riesgos  o  de  la  duracion  del  viaje. 

En  defecto  de  una  convencion  espresa,  la  superveniencia  de  un  aumento  o  di- 
minucion de  riesgos  i  la  prolongacion  o  acortamiento  del  viaje  no  dan  derecho  a  un 
aumento'  o  diminucion  del  provecho  maritimo. 

1185.  Pueden  ser  obligadas  al  prestamo  a  la  gruesa  todas  las  cosas  venales  es- 
puestas  a  riesgos  maritimos. 

En  consecuencia,  el  prestamo  a  la  gruesa  solo  podra  ser  contratado,  conjunta 
o  separadamente,  sobre  estos  objetos:  1.°  El  casco  i  quiUa  de  la  nave;  —  2.°  Los 
aparejos  de  la  misma;  —  3.°  El  armamento  i  vitualla;  —  4.°  Las  mercaderias 
cargadas. 

1186.  Constituido  el  prestamo  a  la  gruesa  sobre  el  casco  i  quilla  de  la  nave, 
quedan  afectos  privilejiadamente  al  pago  del  capital  i  cambio  maritimo  la  misma 
nave,  los  aparejos,  el  armamento,  i  en  jeneral  todos  los  accesorios  de  aqueUa. 


1)  Art.  1566  C.  C.         2)  Art.  2198  C.  C. 

3)  Art.  2206  C.  C.  El  interes  convencional  no  tiene  mas  limites  que  los  que  fuerea 
designados  por  lei  especial;  salvo  que,  no  limitAndolo  la  lei,  exceda  en  una  mitad  al  que  se 
probare  haber  sido  interes  corriente  al  tiempo  de  la  convencion,  en  cuyo  caso  sera  reducido 
por  el  juez  a  dicho  interes  corriente. 
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1177.1)  The  interpretation  of  obscure  or  doubtful  terms  in  the  contract  shall  be 
in  favour  of  the  borrower. 

§  3.    Persons  with  legal  capacity  for  lending  or  borrowing  on  bottomry  bonds. 

1178.  All  persons  who  have  the  free  administration  of  their  property  may  lend 
on  bottomry  bonds. 

1179.  The  owner  of  the  vessel,  the  managing  owner  and  the  shippers  are 
qualified  to  borrow  on  bottomry  bonds. 

An  owner  who  is  not  a  managing  owner  may  only  contract  a  bottomry  loan 
on  the  hull  and  keel  of  the  vessel ;  and  when  there  are  several  owners,  the  resolution 
of  the  majority  shall  be  necessary. 

A  mere  managing  owner  can  only  borrow  by  bottomry  loan  on  the  equipment, 
victuals  and  other  articles  which  jjertain  to  him. 

1180.  A  master  cannot  in  any  event  contract  a  bottomry  loan  in  the  place  where 
the  managing  owner  or  his  consignee  resides,  unless  one  of  them  is  a  party  to  the 
execution  of  the  instrument  or  contract,  or  specifically  authorises  him  in  writing  to 
take  the  loan. 

1181.  If  the  vessel  is  fitted  out  in  a  place  other  than  that  of  the  residence  of 
the  managing  owner  or  consignee,  a  master  who  has  not  been  provided  with  funds 
may  borrow  money  on  bottomry  bonds  in  order  to  fit  her  and  place  her  in  a  condi- 
tion for  sailing. 

1182.  The  master  may  not  take  a  loan  during  the  voyage,  except  in  the  event 
suggested,  and  with  the  formaUties  enacted,  by  number  8  of  article  898. 

If  he  infringes  the  provisions  of  the  said  number,  the  master  shall  be  personally 
responsible  to  a  lender  in  good  faith  for  the  performance  of  the  contract. 

If  the  managing  o^vner  pays  the  lender,  he  may  claim  of  the  master  the  re-im- 
bursement  of  the  sum  lent  and  the  premium,  after  deducting  the  expenses  wliich  are 
usefuUy  incurred  in  repairing  the  vessel. 

The  lender  of  a  loan  contracted  by  the  master  outside  the  event  provided  for, 
or  without  the  formahties  prescribed  by,  number  8  of  the  aforesaid  article,  cannot 
claim  privileged  payment  to  the  prejudice  of  third  persons  who  are  interested. 

§  4.    The  principal  and  premium  and  the  things  subject  to  the  loan. 

1183.2)  A  bottomry  loan  may  be  made  not  only  m  cash  but  also  in  fungibles, 
valued  at  a  fixed  sum,  provided  that  they  are  fit  for  the  consumption  of  the  crew  or 
service  of  the  vessel,  and  that  they  can  be  the  subject-matter  of  a  lawful  venture. 

1184.3)  Maritime  exchange  is  not  subject  to  any  rate;  and  the  parties  are  at 
Uberty  to  fix  it,  by  naming  a  lump  sum  for  the  voyage  or  a  certain  sum  per  month 
or  for  the  outward  or  return  voyage,  and  agree  that  the  premium  should  be  increased 
or  diminished,  according  to  the  increase  or  decrease  of  the  risks  or  duration  of 
the  voyage. 

In  default  of  express  agreement,  the  happening  of  an  increase  or  decrease 
of  risks,  or  the  prolongation  or  shortening  of  the  voyage,  does  not  give  any  right 
to  an  increase  or  diminution  of  the  maritime  profit. 

1185.  All  saleable  things  which  are  exposed  to  maritime  risks  may  be  subjected 
to  a  bottomry  loan. 

Consequently,  a  bottomry  loan  can  only  be  contracted  on  the  following  things, 
jointly  or  separately:  1.  The  hull  and  keel  of  the  vessel;  —  2.  The  tackle*)  thereof;  — 
3.  The  outfit  and  victuals;  —  4.  The  goods  on  board. 

1186.  When  the  bottomry  loan  is  constituted  on  the  hull  and  keel  of  the  vessel, 
both  the  vessel  herself,  the  tackle,  oufit  and,  in  general,  all  the  accessories  thereof, 
are  subject  in  a  privileged  manner  to  the  payment  of  the  principal  and  maritime 
profit. 

1)  Art.  1566  of  the  C.  C.  2)  Art.  2198  of  the  C.  C. 

3)  Art.  2206  of  the  C.  C.  "Conventional  interest  has  no  other  limits  than  those  defined  by- 
special  laws;  except  when  it  is  not  limited  by  law,  and  it  exceeds  by  one  half  what  is  proved  to 
have  been  the  legal  interest  at  the  time  of  the  agreement,  in  which  event  it  shall  be  reduced  by 
the  judge  to  the  said  current  interest". 

*)  Aparejos  includes  the  sails  and  the  standing  and  running  rigging.     (Translator.) 
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Contraido  sobre  la  carga  sin  otra  designacion,  quedan  afectas  en  la  forma  enun- 
ciada  todas  las  mercaderias  que  la  componen,  siempre  que  la  cantidad  prestada  sea 
equivalente  al  valor  convencional  o  estimativo  que  ellas  tengan ;  pero  en  el  caso  con- 
trario,  el  privilejio  afectara  taxativamente  una  parte  indivisa,  determinada  por  la 
relacion  de  la  suma  prestada  con  el  valor  integro  de  la  carga. 

Recayendo  sobre  un  objeto  determinado  de  la  nave  o  carga,  el  privilejio  solo 
afectara  ese  objeto  en  las  proporciones  que  establece  el  inciso  anterior. 

1187.  Se  prohibe,  so  pena  de  nulidad,  todo  convenio  que  directa  o  indirecta- 
mente  tienda  a  libertar  al  dador  de  la  perdida  del  capital  prestado  i  su  premio. 

1188.  No  podra  tomarse  a  la  gruesa  sino  hasta  la  suma  concurrente  con  el  valor 
que  los  objetos  afectos  al  pago  tengan  en  el  puerto  donde  principien  a  correr  los  riesgos. 

1189.  Todo  prestamo  que  exceda  el  limite  que  designa  el  precedente  articulo 
podra  ser  declarado  nulo  a  solicitud  del  dador,  acreditando  que  bubo  fraude  de  parte 
del  tomador;  i  en  tal  caso  este  debera  restituir  el  capital  con  el  premio  estipulado, 
aun  cuando  el  prestador  no  haya  corrido  riesgo  alguno. 

No  habiendo  fraude,  valdra  el  prestamo  liasta  concurrencia  del  valor  que,  a 
juicio  de  peritos,  tengan  al  tiempo  del  contrato  los  objetos  afectos  al  pago ;  i  la  canti- 
dad excedente  sera  devuelta  al  dador  con  el  interes  corriente  de  plaza,  aunque  liayan 
perecido  las  cosas  afectas  al  prestamo. 

Las  reglas  de  los  dos  incisos  precedentes  seran  tambien  aplicadas  al  caso  en  que 
el  tomador  no  invierta  en  la  carga  toda  la  cantidad  prestada  con  ese  objeto,  o  no 
cargue  todas  las  mercaderias  recibidas  en  prestamo. 

1190.  No  puede  tomarse  un  prestamo  a  la  gruesa  sobre  los  objetos  siguientes: 
La  vida  de  los  pasajeros  i  jente  de  la  tripulacion;  —  Los  salaries  de  la  jente  de 
mar ;  —  Los  f letes  no  devengados ;  —  Las  ganancias  esperadas ;  —  Las  cosas  que 
esten  corriendo  los  riesgos  de  mar  al  tiempo  del  contrato;  —  Los  objetos  asegu- 
rados  o  afectos  al  pago  de  un  prestamo  anterior,  salvo  en  la  parte  que  no  estuviere 
protejida  o  gravada;  —  Las  mercaderias  de  ilicito  comercio. 

1191.  El  prestamo  a  la  gruesa  sobre  el  flete  no  devengado  o  las  ganancias  es- 
peradas, no  confiere  al  dador  mas  derecho  que  al  reembolso  del  capital  sin  interes 
alguno. 

1192.  El  privilejio  del  dador  se  estiende  respectivamente  a  las  ganancias  reali- 
zadas  por  el  cargador  i  a  los  fletes  devengados  por  el  naviero,  aun  en  el  caso  de  haber- 
los  recibido  con  anticipacion. 

Pero  este  privilejio  no  podra  ser  ejercitado  sobre  los  fletes  estipulados  con  la 
calidad  de  que,  en  todo  evento,  seran  adquiridos  por  el  prestamista. 

1193.  Si  en  la  escritura  o  poliza  de  un  prestamo  a  la  gruesa  sobre  el  cargamento 
se  concediere  la  facultad  de  hacer  escala,  quedaran  obligadas,  no  solo  las  mercaderias 
embarcadas  en  el  puerto  de  salida,  sino  tambien  las  cargadas  por  el  tomador  durante 
el  viaje. 

Celebrado  el  prestamo  a  la  gruesa  por  viaje  redondo,  se  entenderan  afectas  al 
prestamo  las  mercaderias  de  retorno  cargadas  en  la  nave  que  designe  la  poliza  del 
contrato. 

§  5.°    De  los  derechos  i  obligaciones  del  presiamisia  i  prestador. 

1194.  El  prestamo  a  la  gruesa  puede  ser  af  ianzado ;  i  el  f  iador  se  entendera  soli- 
dariamente  obligado  con  el  tomador,  a  menos  que  las  partes  acordaren  otra  cosa. 

1195.  El  prestador  a  la  gruesa  toma  por  su  cuenta  todos  los  casos  fortuitos  i 
de  fuerza  mayor,  conocidos  bajo  la  denominacion  de  fortuna  de  mar,  que  pueden 
causar  la  perdida  total  de  los  objetos  gravados  en  el  tiempo  i  en  los  lugares  con- 
venidos. 

Los  riesgos  podran  ser  convencionalmente  estendidos;  pero  el  dador  a  la 
gruesa  no  podra  limitarlos  sino  en  los  terminos  permitidos  en  el  inciso  segundo  del 
art.  1200. 

1196.  Si  el  principio  i  conclusion  de  los  riesgos  no  f  ueren  f  ij  ados  en  la  poliza  del  con- 
trato, estos  comenzaran  a  correr  por  cuenta  del  dador,  respecto  de  la  nave,  aparejos, 
armamento  i  vituallas,  desde  el  momento  en  que  aquella  se  haga  a  la  vela  hasta  que 
quede  fondeada  en  el  puerto  de  su  destino. 
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When  it  is  contracted  on  the  cargo,  with  no  other  definition,  all  the  goods  which 
compose  it  are  subject  in  the  said  manner,  provided  that  the  sum  lent  is  equivalent 
to  their  agreed  or  estimated  value;  but  in  the  contrary  event,  the  privilege  shall 
affect  in  a  limited  manner  an  undivided  part,  determined  by  the  relation  of  the  sum 
lent  to  the  whole  value  of  the  cargo. 

When  the  loan  affects  a  certain  article  of  the  vessel  or  cargo,  the  privilege  shall 
only  affect  this  article  in  the  proportions  enacted  by  the  preceding  paragraph. 

1187.  Every  agreement  which  directly  or  indirectly  tends  to  exonerate  the 
lender  from  the  loss  of  the  principal  sum  lent  and  the  premium  thereof,  is  pro- 
hibited on  pain  of  nullity. 

1188.  No  bottomry  loan  can  be  taken  except  up  to  the  sum  which  is  equivalent 
to  the  value  of  the  things  which  are  charged  with  the  payment,  as  in  the  port  where 
the  risks  begin  to  run. 

1189.  Every  loan  which  exceeds  the  limit  defined  by  the  preceding  article  may 
be  declared  void  on  the  appUcation  of  the  lender,  on  proving  that  there  was  fraud  on 
the  part  of  the  borrower;  and  in  that  event,  the  latter  must  restore  the  principal 
with  the  agreed  premium,  even  although  the  lender  has  run  no  risk. 

If  there  is  no  fraud,  the  loan  shall  be  vahd  up  to  the  amount  of  the  value  of  the 
things  which  are  charged  with  the  payment,  as  at  the  time  of  the  contract,  according 
to  the  opinion  of  experts ;  and  the  sum  in  excess  shall  be  returned  to  the  lender  with 
the  current  local  interest,  although  the  things  which  are  subject  to  the  loan  have 
perished. 

The  rules  of  the  two  preceding  paragraphs  shall  also  apply  to  the  case  of  a  bor- 
rower who  fails  to  invest  in  the  cargo  all  the  amount  lent  with  this  object,  or  who  fails 
to  ship  all  the  goods  received  by  way  of  loan. 

1190.  A  bottomry  loan  may  not  be  borrowed  on  the  following  subject-matters: 
The  hves  of  the  passengers  and  crew ; — The  pay  of  the  seamen ;  — Unearned  freight ; — 
Expected  profits ;  —  Things  wliich  are  running  sea  risks  at  the  time  of  the  contract ; — 
Insured  subject-matter  or  that  subject  to  a  previous  loan,  except  as  regards  a  part 
which  is  not  protected  or  charged;  —  Goods  of  unlawful  trade. 

1191.  A  bottomry  loan  on  unearned  freight  or  expected  profits  only  confers 
on  the  lender  the  right  to  the  reimbursement  of  the  principal  without  interest. 

1192.  The  privilege  of  the  giver  extends  to  the  profits  reaUsed  by  a  shipper 
and  the  freights  earned  by  the  managing  owner  respectively,  even  when  they  have 
been  received  in  advance. 

But  this  privilege  cannot  be  put  in  force  on  freights  which  are  agreed  with  the 
qualification  that  in  any  event  they  shall  be  acquired  by  the  borrower. 

1193.  If  the  power  of  making  calls  is  granted  in  the  instrument  or  contract  of 
a  bottomry  loan  on  the  cargo,  not  only  shall  the  goods  shipped  at  the  port  of  saihng 
be  bound,  but  also  those  shipped  by  the  borrower  during  the  voyage. 

When  the  bottomry  loan  is  made  for  a  round  voyage,  the  return  goods  which 
are  shipped  in  the  vessel  named  in  the  contract  shall  be  understood  to  be  subject  to 
the  loan. 

§  5.    The  rights  and  obligations  of  borrower  and  lender. 

1194.  A  bottomry  loan  may  be  guaranteed ;  and  the  guarantor  shall  be  under- 
stood as  bound  jointly  and  severally  with  the  borrower,  unless  the  parties  otherwise 
agree . 

1195.  The  lender  of  a  bottomry  loan  assumes  all  fortuitous  events  and  those  of 
vis  major,  known  under  the  name  of  perils  of  the  sea,  which  may  cause  the  total  loss 
of  the  charged  subject-matter  in  the  time  and  in  the  places  agreed. 

The  risks  may  be  extended  by  agreement;  but  the  lender  of  a  bottomry  loan 
cannot  Umit  them  except  as  permitted  by  the  second  paragraph  of  article  1200. 

1196.  If  the  beginning  and  end  of  the  risks  are  not  fixed  by  the  contract,  they 
shall  commence  to  run  on  account  of  the  lender,  as  regards  the  vessel,  tackle, 
outfit  and  victuals,  from  the  time  when  she  sets  sail  until  she  is  anchored  in  the 
port  of  her  destination. 
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En  cuanto  a  las  mercaderias,  los  riesgos  comenzaran  a  correr  desde  que  sean 
cargadas  en  lanchas  u  otros  buques  menores  en  el  muelle  o  playa  del  puerto  de  la 
espedicion,  i  concluiran  en  el  momento  en  que  sean  puestas  en  tierra  en  el  puerto  a 
que  fueren  destinadas. 

Esta  regla  no  es  aplicable,  a  menos  de  convenio  en  contrario,  al  caso  en  que  la 
carga  o  la  descarga  se  verifique  bajando  o  subiendo  un  rio. 

1197.  El  puerto  del  destine  es  aquel  adonde  se  dirije  la  nave,  cuando  el  dador 
toma  por  su  cuenta  los  riesgos  de  ida  o  vuelta  solamente,  i  el  de  la  espedicion  cuando 
6stos  corren  a  su  cargo  acumulativamente  por  la  ida,  estada  i  vuelta  de  la  nave. 

1198.  Los  riesgos  de  merma,  deterioro  o  perdida  de  las  cosas  obligadas  al  pr6s- 
tamo  a  la  gruesa,  no  son  de  la  responsabilidad  del  dador  cuando  tales  accidentes 
procedan  de  alguna  de  estas  causas:  1.°  Vicio  propio  de  la  cosa  obligada;  — 
2.°  Dolo  o  culpa  del  capitan  o  de  la  tripulacion ;  —  3.°  Variacion  voluntaria  de 
ruta  o  de  viaje  despues  de  principiado  este;  —  4.°  Cambio  de  la  nave  designada 
en  el  contrato,  salvo  que  despues  de  principiados  los  riesgos  ocurra  un  caso  fortuito 
o  de  fuerza  mayor  que  haga  indispensable  el  trasbordo  de  la  carga;  —  5.°  Dolo 
o  culpa  del  tomador;  —  6.°  Empleo  del  buque  en  un  comercio  prohibido. 

En  todos  los  casos  indicados  el  dador  tiene  dereclio  al  reembolso  del  capital  pres- 
tado  i  premio  convenido,  a  no  ser  que  las  partes  acuerden  lo  contrario. 

1199.  El  prestador  a  la  gruesa  puede  tomar  por  su  cuenta  las  perdidas  pro- 
venientes  de  cualquiera  de  las  causas  espresadas  en  los  cuatro  primeros  numeros 
del  articulo  anterior. 

Pero  le  es  prohibido  constituirse  responsable  de  las  ocasionadas  por  las  causas 
que  enuncian  los  dos  liltimos  numeros  del  mis  mo  articulo. 

1200.  El  dador  a  la  gruesa  contribuira  en  proporcion  de  su  interes  al  page  de 
las  averias  comunes  i  particulares  que  sufran  los  objetos  afectos  al  prestamo. 

No  podra  exonerarse  por  pacto  de  la  obligacion  de  soportar  las  averias  comunes; 
pero  le  es  permitido  libertarse  de  la  contribucion  al  pago  de  las  averias  particulares. 

El  importe  de  las  averias  no  sera  imputado  al  capital  prestado,  sino  desde  el  dia 
en  que  el  dador  se  constituya  en  mora  de  pagarlas. 

1201.  El  dador  tiene  derecho  al  pago  del  interes  maritime  desde  el  momento 
en  que  comienza  a  correr  los  riesgos,  aun  cuando  estos  cesen  antes  del  tiempo  con- 
venido o  sobrevenga  el  rompimiento  del  viaje,  con  tal  que  algun  accidente  de  mar 
no  haya  causado  la  perdida  de  los  objetos  gravados. 

1202.  El  pago  del  capital  i  premio  del  prestamo  a  la  gruesa  sobre  el  casco  i 
quilla  de  la  nave  se  hara,  a  f  alta  de  convencion,  en  el  lugar  en  que  aqueUa  se  encuentre 
al  tiempo  de  la  cesacion  de  los  riesgos,  aun  cuando  ese  lugar  no  sea  el  termino  del  viaje. 

Recayendo  sobre  la  carga,  se  hara  el  pago  en  el  puerto  a  que  esta  fuere  des- 
tinada. 

1203.  No  estando  designada  en  la  poliza  la  epoca  del  reembolso,  el  dador  podra 
pedir  el  capital  i  premio,  si  el  prestamo  recayere  sobre  la  carga,  luego  que  los  riesgos 
hayan  cesado  de  correr  por  su  cuenta;  i  en  caso  de  mora,  el  tomador  pagara  el  in- 
teres de  plaza  sobre  el  capital  prestado. 

Si  el  prestamo  fuere  hecho  sobre  la  nave,  el  prestador  a  la  gruesa  no  podra  exijir 
el  pago  sino  un  mes  despues  de  la  cesacion  de  los  riesgos ;  pero  durante  este  plazo  el 
tomador  debera  abonar  el  interes  corriente  de  tierra  sobre  la  cantidad  prestada. 

El  prestamista  abonara  tambien  al  dador  el  interes  enunciado  sobre  la  cantidad 
a  que  ascienda  el  provecho  maritime,  desde  la  fecha  de  la  demanda  judicial. 

1204.  Las  cantidades  tomadas  a  la  gruesa  sobre  la  nave  para  su  ultimo  viaje 
seran  reembolsadas  con  preferencia  a  las  prestadas  para  los  anteriores,  aunque  sean 
dejadas  en  peder  del  tomador  por  via  de  prorroga  o  de  renovacion. 

Los  prestamos  a  la  gruesa  celebrados  durante  el  viaje  seran  preferidos  a  los 
hechos  antes  de  la  sahda  de  la  nave ;  i  concurriendo  muchos  contratados  en  diversas 
epocas  del  mismo  viaje,  seran  preferidos  entre  si  por  el  orden  inverse  de  sus  respecti- 
vas  fechas. 

Los  centraides  en  un  mismo  lugar  i  para  subvenir  a  las  mismas  necesidades 
seran  pagados  a  prorrata,  sin  consideracion  a  su  fecha. 
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As  regards  the  goods,  the  risks  shall  commence  to  run  from  their  being  loaded 
on  lighters  or  other  small  vessels  at  the  wharf  or  shore  of  the  port  of  sailing,  and  shall 
conclude  when  they  are  landed  in  the  port  to  which  they  are  consigned. 

This  rule  does  not  apply  when  the  loading  or  discharge  takes  place  in  ascending 
or  descending  a  river,  unless  by  agreement  to  the  contrary. 

1197.  The  port  of  destination  is  that  to  which  the  vessel  is  bound,  when  the 
borrower  assumes  the  risks  of  the  outward  or  inward  voyage  only,  and  that  of 
sailing  when  they  fall  upon  him  both  for  the  outward  voyage,  the  stay  and  the 
return  voyage  of  the  vessel. 

1198.  The  risks  of  waste,  deterioration  or  loss  of  the  things  which  are  subject 
to  the  obligation  of  the  bottomry  loan,  are  not  borne  by  the  lender  when  such  accidents 
arise  from  any  of  the  following  causes:  1.  Inherent  defect  of  the  thing  which  is  so 
subject;  —  2.  Fraud  or  culpa  of  the  master  or  of  the  crew;  —  3.  Voluntary  change 
of  route  or  voyage  after  the  commencement  thereof;  ■ —  4.  Change  of  the  vessel 
defined  by  the  contract,  unless  a  fortuitous  event  or  one  of  vis  major  occurs  after  the 
commencement  of  the  risks,  making  tl^e  transhipment  of  the  cargo  indispensable;  — 
5.  Fi'aud  or  cxd-pa  of  the  borrower ;  —  6.  Employment  of  the  vessel  in  prohibited  trade. 

In  aD  the  said  cases  the  lender  is  entitled  to  reimbursement  of  the  principal  sum 
lent  and  of  the  agreed  premium,  unless  the  parties  otherwise  agree. 

1199.  The  lender  of  a  bottomry  loan  may  assume  losses  which  proceed  from  any 
of  the  causes  expressed  in  the  four  first  numbers  of  the  preceding  article. 

But  he  is  forbidden  to  make  himself  liable  for  those  occasioned  by  the  causes 
named  in  the  two  last  numbers  of  the  same  article. 

1200.  The  lender  of  a  bottomry  loan  shall  contribute  in  proportion  to  his  interest 
to  the  payment  of  general  and  particular  average  suffered  by  the  things  which  are 
charged  vrith  payment  of  the  loan. 

He  camiot  be  exonerated  by  bargain  from  the  obligation  of  bearing  general 
average ;  but  he  is  allowed  to  free  himself  from  contribution  to  the  payment  of 
particular  average. 

The  amount  of  the  average  shall  only  be  apportioned  to  the  principal  lent  from 
the  day  whereon  the  lender  is  in  default  in  paying  it. 

1201.  The  lender  is  entitled  to  the  payment  of  maritime  interest  from  the  time 
when  he  begins  to  run  the  risks,  even  although  these  cease  before  the  agreed  time 
or  a  break  in  the  voyage  occurs,  provided  that  an  accident  by  sea  has  not  caused 
the  loss  of  the  charged  subject-matter. 

1202.  In  the  absence  of  agreement,  payment  of  the  principal  and  premium  of 
a  bottomry  loan  on  the  huU  and  keel  of  a  vessel  shall  be  effected  in  the  place  where  she 
happens  to  be  at  the  time  of  the  cessation  of  the  risks,  even  when  that  place  is  not 
the  termination  of  the  voyage. 

If  it  affects  the  cargo,  payment  shall  be  made  in  the  port  to  which  it  is  consigned. 

1203.  If  the  time  for  repayment  is  not  defined  in  the  contract,  the  lender  may 
sue  for  the  jirincipal  and  premium,  if  the  loan  affects  the  cargo,  as  soon  as  the  risks 
have  ceased  to  be  borne  by  him;  and  in  the  event  of  delay,  the  borrower  shall  pay 
the  local  interest  on  the  principal  lent. 

If  the  loan  is  made  on  the  vessel,  the  lender  of  a  bottomry  loan  can  only  demand 
payment  one  month  after  the  cessation  of  the  risks ;  but  during  this  time  the  borrower 
must  pay  the  current  land  interest  on  the  sum  lent. 

The  borrower  shall  also  pay  the  said  interest  to  the  lender  on  the  sum  to  which 
the  maritime  profit  amounts,  from  the  date  of  the  judicial  demand. 

1204.  The  sums  borrowed  on  bottomry  bond  on  the  vessel  for  the  purposes 
of  her  last  voyage  shall  be  repaid  in  priority  to  those  lent  for  the  purposes  of  preceding 
voyages,  although  they  are  left  in  the  control  of  the  borrower  by  way  of  extension 
of  time  or  renewal. ' 

Bottomry  loans  made  during  a  voyage  shall  be  preferred  to  those  made  before 
the  saiHng  of  the  vessel;  and  if  there  are  several  loans  contracted  at  different  dates 
on  the  same  voyage,  they  shall  be  preferred  inter  se  in  the  inverse  order  of  their 
respective  dates. 

Those  contracted  in  the  same  place  and  for  the  purpose  of  ministering  to  the 
same  necessities  shall  be  paid  pro  rata  \vithout  reference  to  their  dates. 
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1205.  Los  pr^stamos  a  la  gruesa  hechos  sobre  el  cargamento  no  tienen  entre  si 
preferencia  alguna,  i  seran  pagados  sueldo  a  libra,  sea  cual  fuere  la  epoca  de  su  cele- 
bracion,  i  aun  cuando  los  ejecutados  durante  el  viaje  tengan  por  objeto  aumentar 
la  carga. 

1206.  Concurriendo  un  prestamo  a  la  gruesa,  tornado  antes  del  viaje,  i  un  se- 
guro  sobre  la  nave  o  la  carga,  el  producto  de  los  objetos  salvados  de  un  siniestro 
mayor,  deducidos  los  costos  del  salvamento  i  los  salarios  del  capitan  i  tripulacion, 
sera  dividido  sueldo  a  libra  entre  el  prestador  por  su  capital  i  el  asegurador  por  la 
cantidad  asegurada,  siempre  que  esta  cupiere,  al  tiempo  de  celebrarse  el  seguro,  en 
el  valor  libre  de  los  objetos  gravados. 

En  el  caso  contrario  el  asegurador  percibira  solamente  la  parte  proporcional 
al  resto  del  valor  de  la  cosa  asegurada,  previa  la  espresada  deduccion. 

1207.  Celebrandose  dos  prestamos  a  la  gruesa,  uno  sobre  el  casco  i  quiUa  i  otro 
sobre  uno  o  mas  objetos  accesorios  de  la  nave,  ambos  prestadores  tendran  derecho 
sobre  el  flete  de  las  mercaderias  salvadas,  en  proporcion  al  valor  de  la  nave  i  de  los 
objetos  accesorios. 

1208.  Las  acciones  del  dador  quedan  estinguidas  por  la  perdida  total  de  los 
objetos  afectos  al  prestamo  maritimo,  ocurriendo  en  el  lugar  i  tiempo  convenidos 
para  correr  los  riesgos,  i  procediendo  de  los  que  aquel  hubiere  tornado  a  su  cargo  por 
pacto,  o  debiere  tomar  en  virtud  de  la  lei. 

Entiendese  por  lugar  convenido  la  nave,  el  viaje  i  la  ruta  que  designe  la  poliza. 

1209.  En  el  primer  caso  del  inciso  segundo  del  art.  1186,  la  perdida  parcial 
estingue  las  acciones  del  dador  hasta  la  cantidad  concurrente  con  el  producto  de  los 
ojbetos  salvados,  previa  la  deduccion  indicada  en  el  art.  1206. 

En  el  segundo  caso  del  precitado  inciso,  las  acciones  del  dador  quedan  tambien 
estinguidas  hasta  la  suma  que  sobre  el  producto  de  los  objetos  salvados  le  corres- 
ponda  en  concurrencia  con  el  tomador,  representando  el  primero  solo  su  capital,  i  el 
segundo  la  cantidad  que  complete  el  valor  de  los  objetos  gravados. 

1210.  El  prestamo  a  la  gruesa  no  tendra  efecto  alguno,  si  los  objetos  sobre  que 
recae  no  Uegaren  a  ponerse  en  riesgo,  sea  por  hecho  del  prestamista,  o  por  caso  fortuito 
o  fuerza  mayor. 

En  el  primer  caso  el  prestador  podra  demandar  la  devolucion  del  capital  con  el 
interes  corriente  de  tierra  desde  el  dia  de  la  entrega. 

En  el  segundo  podra  exijir  el  reembolso  del  capital  con  el  interes  corriente  de 
plaza  desde  que  el  tomador  se  constituya  en  mora. 

La  restitucion  del  capital  e  intereses  se  hara  con  la  preferencia  que  corresponda. 

1211.  Descargando  el  tomador  durante  la  travesia  parte  de  las  mercaderias 
afectas  al  prestamo  por  haberse  reservado  espresamente  la  facultad  de  hacerlo,  el 
dador  no  podra  perseguir  esas  mercaderias,  caso  que  despues  de  su  desembarque 
ocurriere  algun  siniestro  mayor;  pero  tendra  derecho  para  exijir  del  tomador  la 
justificacion  de  que  trata  el  art.  1214. 

Si  las  mercaderias  restantes  fueren  de  un  valor  inferior  a  la  cantidad  prestada, 
el  dador  podra  demandar  la  rescision  proporcional  del  prestamo. 

1212.  Salvandose  total  o  parcialmente  las  cosas  afectas  al  prestamo,  el  tomador 
pagara  al  dador  el  capital  con  el  premio  estipulado  en  la  forma,  lugar  i  tiempo  que 
determinan  los  art.  1168,  1202  i  1203. 

1213.  Si  la  nave  o  la  carga  afectas  al  prestamo  a  la  gruesa  sufrieren  un  siniestro 
mayor,  el  tomador  sera  obligado,  bajo  responsabihdad  de  danos  i  perjuicios,  a  comuni- 
carlo  al  dador  tan  luego  como  el  suceso  Uegue  a  su  conocimiento. 

Debera  ademas  practicar  todas  las  dihjencias  conducentes  a  la  salvacion  de  la 
nave  a  costa  de  los  objetos  gravados,  siempre  que  se  encuentre  en  un  lugar  proximo 
al  del  desastre;  i  no  verificandolo,  sera  responsable  de  todos  los  danos  i  perjuicios  que 
su  neglijencia  cause  al  prestador. 

1214.  La  prueba  de  la  perdida  de  los  objetos  gravados  incumbe  al  tomador; 
i  si  el  prestamo  fuere  hecho  sobre  el  cargamento,  le  corresponde  tambien  acreditar 


CHILE:  BOTTOMRY.  123 

1205.  Bottomry  loans  which  are  made  on  the  cargo  have  no  preference  whatever 
inter  se,  and  shall  be  paid  rateably  at  whatever  date  they  are  made,  and  although 
those  made  during  the  voyage  are  intended  to  increase  the  cargo. 

1206.  When  a  bottomry  loan,  borrowed  before  the  voyage,  and  an  insurance 
on  the  vessel  or  the  cargo  are  in  competition,  the  proceeds  of  the  things  which  are 
salved  from  a  major  casualty  shall,  after  deducting  the  expenses  of  salvage  and  the 
pay  of  the  master  and  crew,  be  divided  rateably  between  the  lender  in  respect  of 
his  principal  and  the  insurer  in  respect  of  the  sum  insured,  provided  that  the  latter 
is  equivalent  to  the  free  value  of  the  encumbered  subject-matter  at  the  time  of  making 
the  insurance. 

In  the  contrary  event,  the  insurer  shall  only  receive  the  share  which  is  in  pro- 
portion to  the  rest  of  the  value  of  the  insured  subject-matter,  after  making  the  said 
deduction. 

1207.  When  two  bottomry  loans  are  made,  one  on  the  hull  and  keel,  and  the 
other  on  one  or  more  of  the  accessories  of  the  vessel,  both  lenders  shall  have  a  claim 
to  the  freight  of  the  salved  goods,  in  proportion  to  the  value  of  the  vessel  and  of 
the  accessories. 

1208.  The  rights  of  action  of  the  lender  are  extinguished  by  the  total  loss  of 
the  things  subject  to  the  maritime  loan,  when  it  occurs  in  the  pla'ce  and  time  agreed 
for  running  the  risks,  and  when  it  arises  from  those  which  he  has  assumed  by  contract 
or  must  assume  by  virtue  of  the  law. 

By  "place  agreed"  is  meant  the  vessel,  the  voyage  and  the  route  as  defined  by 
the  contract. 

1209.  In  the  first  event  of  the  second  paragraph  of  article  1186,  a  partial 
loss  extinguishes  the  rights  of  action  of  the  lender  beyond  the  sum  equivalent  to  the 
proceeds  of  the  things  salved,  after  the  deduction  mentioned  in  article  1206. 

In  the  second  event  of  the  aforesaid  paragraph  the  rights  of  action  of  the  lender 
are  hkewise  extinguished  beyond  the  surplus  sum  from  the  proceed  sof  the  things 
salved  which  belongs  to  him  and  the  borrower,  the  former  representing  only  liis 
principal,  and  the  latter  the  amount  which  completes  the  value  of  the  charged  subject- 
matter. 

1210.  A  bottomry  loan  shall  have  no  effect  whatever,  if  the  things  affected 
thereby  are  never  imperilled,  whether  through  the  act  of  the  borrower,  or  by  for- 
tuitous event  or  by  vis  major. 

In  the  former  case,  the  lender  may  demand  the  return  of  the  principal  with  the 
current  land  interest  from  the  day  of  the  deUvery. 

In  the  latter  case,  he  may  require  the  repayment  of  the  principal  with  the 
current  local  interest  from  the  time  that  the  borrower  is  in  default. 

The  restoration  of  the  principal  and  interest  shall  be  effected  with  the  preference 
that  belongs  to  them. 

1211.  When  during  the  voyage  the  borrower  unloads  part  of  the  goods  which 
are  charged  with  the  loan,  from  the  power  to  do  so  having  been  expressly  reserved, 
the  lender  cannot  follow  those  goods  if  any  major  casualty  occurs  after  they  are 
unloaded;  but  he  shall  be  entitled  to  require  of  the  borrower  the  proof  which  is 
dealt  with  by  article  1214. 

If  the  remaining  goods  are  of  a  lower  value  than  the  sum  lent,  the  lender  may 
demand  the  proportional  rescission  of  the  loan. 

1212.  If  the  things  which  are  subjected  to  the  loan  are  wholly  or  partially  salved, 
the  borrower  shall  pay  the  principal  to  the  lender  together  with  the  premium  in 
the  manner,  place  and  time  determined  by  articles  1168,   1202  and  1203. 

1213.  If  the  vessel  or  cargo  which  are  subjected  to  the  payment  of  a  boltomry 
loan  suffer  a  major  casualty,  the  borrower  shall  be  bound  to  communicate  the  fact 
to  the  lender  as  soon  as  the  event  comes  to  his  knowledge,  subject  to  habihty 
for  damage. 

He  must  also  take  all  measures  which  conduce  to  the  salving  of  the  vessel  at 
the  cost  of  the  things  salved,  whenever  he  happens  to  be  in  a  place  which  is  very  near 
that  of  the  disaster;  and  if  he  fails  to  do  so,  he  shall  be  Uable  for  all  the  damage  which 
his  negligence  causes  to  the  lender. 

1214.  The  proof  of  the  loss  of  the  things  charged  falls  on  the  borrower;  and  if 
the  loan  is  made  on  the  security  of  the  cargo,  it  is  his  duty  also  to  prove  that  goods 
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que  al  tiempo  del  siniestro  existian  en  la  nave  por  su  cuenta  mercaderias  de  un  valor 
equivalente  a  la  suiiia  prestada,  i  que  corrieron  los  riesgos. 

El  dador  no  esta  obligado  a  juatificar  que  la  cantidad  prestada  ha  sido  utilmente 
empleada  por  el  tomador. 

1215.1)  El  tercero  que  en  el  caso  de  un  siniestro  mayor  paga  deudas  preferidas 
a  las  procedentes  de  un  prestamo  a  la  gruesa,  queda  subrogado  de  pleno  derecho  al 
acreedor  pagado. 

Titulo  VII.    Del  seguro  maritimo. 

§  1.°    De  la  forma  interna  del  seguro. 

1216.  Las  disposiciones  que  contienen  los  art.  514  i  siguientes  hasta  el  560  in- 
clusive, son  aplicables  a  los  seguros  maritimos,  salvos  los  cases  esceptuados  en  el 
presente  titulo. 

1217.  Son  objeto  del  seguro  maritimo:  1.°  El  casco  i  quilla  de  la  nave,  armada 
o  desarmada,  con  carga  o  sin  eUa,  sea  que  este  fondeada  en  el  puerto  de  su  matri- 
cula  o  en  el  de  su  armamento,  sea  que  vaya  navegando  sola,  en  convoi  o  conser- 
va;  —  2.°  Los  aparejos  de  la  nave;  —  3.°  El  armamento;  —  4.°  Las  vituallsis;  — 
5.°  El  costo  del  seguro;  —  6.°  Las  cantidades  dadas  a  la  gruesa; —  7.°  La  vida 
i  libertad  de  los  hombres  de  mar  i  pasajeros;  —  8.°  Las  mercaderias  cargadas, 
i  en  jeneral  todas  las  cosas  de  valor  estimable  en  dinero,  espuestas  a  los  riesgos 
de  perdida  o  deterioro  por  accidentes  de  la  navegacion. 

1218.  Fuera  de  las  cosas  espresadas  en  el  inciso  segundo  del  art.  522,  no  pueden 
ser  asegurados:  —  l.°  Los  sueldos  del  capitan  i  tripulacion;  —  2.°  El  flete  no 
adquirido  del  cargamento  existente  a  bordo;  —  3.°  Las  cantidades  tomadas  a  la 
gruesa ;  —  4.  °  Los  premios  de  los  prestamos  maritimos ;  —  5.  °  Las  cosas  perten- 
ecientes  a  subditos  de  nacion  enemiga ;  —  6.  °  La  nave  habitualmente  ocupada  en 
el  contrabando  ni  el  dano  que  le  sobrevenga  por  haberlo  hecho. 

1219.  El  seguro  jenerico  de  la  nave  o  del  cargamento  no  comprende  sino  el 
objeto  espresado  en  la  poliza,  aun  cuando  ambas  cosas  pertenezcan  al  mismo  naviero. 

El  seguro  sobre  el  casco  i  quilla  de  la  nave  abraza  los  aparejos,  el  armamento, 
las  vituallas  i  todos  los  accesorios  de  aquella,  salva  estipulacion  en  contrario. 

El  seguro  del  cargamento,  sin  otra  designacion,  comprende  todas  las  merca- 
derias embarcadas,  fuera  del  oro  o  plata  amonedados,  las  barras  de  estos  mismos 
metales,  las  municiones  de  guerra,  los  diamantes,  perlas  i  demas  objetos  preciosos. 

Los  objetos  esceptuados  en  el  inciso  anterior  seran  necesariamente  especificados 
en  la  poliza. 

Si  el  seguro  fuere  hecho  por  viaje  redondo,  comprende  tambien  las  mercaderias 
cargadas  en  el  puerto  del  destino  i  en  los  de  escala  de  la  travesia  de  vuelta. 

1220.  La  nave  puede  ser  asegurada  por  todo  el  valor  del  casco  i  quilla,  aparejos, 
armamento  i  vituallas,  deduciendose  previamente  las  cantidades  tomadas  a  la  gruesa. 

El  cargamento  podra  tambien  ser  asegurado,  previa  la  deduccion  espresada, 
por  el  integro  valor  que  las  mercaderias  tengan  en  el  puerto  de  la  espedicion  al  tiempo 
de  su  embarque,  inclusos  los  gastos  causados  hasta  ponerlas  a  bordo,  i  la  prima  del 
seguro. 

1221.  El  seguro  puede  versar  conjunta  o  separadamente  sobre  el  todo  o  parte 
de  los  objetos  enunciados  en  el  art.  1217,  i  celebrarse:  —  En  tiempo  de  paz  o  de 
guerra;  —  Antes  de  principiarse  el  viaje,  o  haUandose  este  pendiente;  —  Por  el 
viaje  de  ida  i  vuelta,  o  por  uno  solo  de  ellos;  —  Por  toda  la  duracion  del  viaje, 
o  por  un  tiempo  limitado;  —  Por  todos  los  riesgos  de  mar,  o  solamente  por 
alguno  de  ellos;  —  Sobre  buenas  o  malas  noticias. 

1222.  Por  el  hecho  de  la  suscripcion  de  la  poliza  se  presume  que  los  interesados 
han  reconocido  justa  la  valuacion  hecha  en  ella  de  la  cosa  asegurada;  pero  tanto  el 
asegurado  como  el  asegurador  podran  reclamar  contra  ella  en  virtud  del  derecho 
que  les  otorga  el  art.  534. 

Ni  el  asegurado  ni  el  asegurador  podran  ejercitar  ese  derecho  despues  de  tener 
conocimiento  del  feUz  arribo  o  de  la  perdida  o  deterioro  de  los  objetos  asegurados. 

1223.  En  el  caso  del  art.  533  el  valor  de  las  mercaderias  aseguradas  se  fijara 
por  peritos,  tomandose  por  base  el  precio  que  a  ellas  se  asigne  con  arreglo  a  lo  dis- 
puesto  en  el  inciso  segundo  del  art.  1220. 

1)  Art.  1608  i  1010  C.  C. 
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on  liis  account  of  a  value  equivalent  to  the  sum  lent,  were  in  existence  on  the  vessel 
at  the  time  of  the  casualty  and  that  the  risks  were  run. 

The  lender  is  not  bound  to  prove  that  the  sum  lent  has  been  usefully  employed 
by  the  borrower. 

1215.1)  A  third  jDerson  who  on  the  occasion  of  a  major  casualty  pays  debts  which 
are  preferred  to  those  arising  from  a  bottomry  loan,  is  ipso  facto  subrogated  to  all 
the  rights  of  the  paid  creditor. 

Title  Vll.    Marine  insurance. 

§  1.     The  internal  form  of  the  insurance. 

1216.  The  provisions  contained  in  articles  514  to  560  inclusive,  apply  to  marine 
insurances,  saving  the  cases  excepted  by  this  Title. 

1217.  The  following  are  the  subject-matter  of  marine  insurance:  1.  The  hull 
and  keel  of  the  vessel,  whether  fitted  out  or  not,  and  wth  or  without  cargo,  whether 
she  is  anchored  in  the  port  of  her  register  or  in  that  of  her  fitting-out,  whether  she  is 
sailing  alone  or  in  convoy  or  company ;  —  2.  The  tackle  of  the  vessel ;  —  3.  The  outfit ; 
• —  4.  The  victuals;  —  5.  The  cost  of  the  insurance;  —  6.  The  sums  lent  on  bottomry 
bond ;  —  7.  The  lives  and  hberty  of  the  seamen  and  passengers ; — 8.  The  goods  shipped , 
and  generally  all  things  wliich  can  be  appraised  in  money,  and  are  exposed  to  the 
risks  of  loss  or  deterioration  through  accidents  of  navigation. 

1218.  Besides  the  things  expressed  in  the  second  paragraph  of  article  522,  the 
following  camiot  be  insured:  1.  The  pay  of  the  master  and  crew;  —  2.  The  unpaid 
freight  of  the  cargo  on  board ;  —  3.  The  sums  borrowed  on  bottomry  bond ;  —  4.  The 
premiums  on  maritime  loans ;  —  5.  Things  belonging  to  subjects  of  a  hostile  nation ;  — 
6.  A  vessel  habitually  engaged  in  contraband  or  the  damage  which  happens  thereto 
through  having  so  acted. 

1219.  A  generic  insurance  of  the  vessel  or  of  the  cargo  only  comprises  the  subject- 
matter  expressed  in  the  policy,  even  when  both  belong  to  the  same  managing  owner. 

An  insurance  of  the  hull  and  keel  of  a  vessel  includes  the  tackle,  outfit,  victuals 
and  all  the  accessories  thereof,  saving  an  agreement  to  the  contrary. 

An  insurance  of  the  cargo,  with  no  further  definition,  comprises  all  the  goods 
shipped,  except  gold  and  silver  coin,  bars  of  the  same  metals,  munitions  of  war, 
diamonds,  pearls  and  other  precious  articles. 

Articles  which  are  excepted  by  the  preceding  paragraph  shall  of  necessity  be 
specified  in  the  policy. 

If  the  insurance  is  made  for  the  round  voyage  it  includes  also  the  goods  shipped 
in  the  port  of  destination  and  in  ports  of  call  on  the  return  voyage. 

1220.  The  vessel  may  be  insured  for  the  whole  value  of  the  hull  and  keel,  tackle, 
outfit  and  victuals,  after  deducting  the  sums  borrowed  on  bottomry  bond. 

The  cargo  may  likewise  be  insured  after  making  the  said  deduction,  for  the  whole 
value  of  the  goods  as  in  the  port  of  departui'e  at  the  time  of  their  being  shipped, 
including  the  expenses  incurred  up  to  placing  them  on  board,  and  the  premium  of 
insurance. 

1221.  The  insurance  may  concern  the  whole  or  part  of  the  subject-matter 
expressed  in  article  1217,  and  either  jointly  or  severally,  and  may  be  made:  In  the 
time  of  peace  or  of  war;  —  Before  the  commencement  of  the  voyage,  or  while  it  is 
in  progress;  —  For  the  outward  and  return  voyages,  or  for  one  of  them  only;  — 
For  the  whole  duration  of  the  voyage,  or  for  a  limited  time;  —  For  all  sea  risks,  or 
only  for  one  or  more  of  them;  —  On  good  or  bad  news. 

1222.  It  is  presumed  from  the  fact  of  signing  the  poUcy,  that  the  persons  in- 
terested have  acknowledged  to  be  correct  the  valuation  of  the  insured  subject- 
matter  therein  made  but  both  the  assured  and  the  insurer  may  claim  in  opposition 
thereto  by  virtue  of  the  right  granted  them  by  article  534. 

Neither  the  assured  nor  the  insurer  may  avail  himself  of  that  right  after 
having  notice  of  the  safe  arrival  or  of  the  loss  or  deterioration  of  the  insured 
subject-matter. 

1223.  In  the  event  of  article  533,  the  value  of  the  insured  goods  shall  be  fixed 
by  experts,  taking  as  the  basis  the  price  assigned  to  them  according  to  the  provisions 
of  the  second  paragraph  of  article  1220. 

1)  Art.  1608  and  IGIO  of  the  C.  C. 
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1224.  No  determinandose  en  la  poliza  el  valor  de  las  cosas  aseguradas,  i  consis- 
tiendo  estas  en  los  retornos  de  un  pais  donde  no  se  haga  el  comercio  sLno  por  trueques, 
la  valuacion  se  hara  por  el  precio  que  tengan  las  mercaderias  permutadas  en  el  puerto 
de  su  carga,  incluyendo  en  ella  todos  los  gastos  posteriores. 

1225.  La  valuacion  hecha  en  moneda  estranjera  se  reducira  a  la  moneda  de  la 
Republica,  conforme  al  curso  del  cambio  en  el  dia  en  que  se  hubiere  firmado  la  poliza. 

1226.  En  el  seguro  maritimo  las  cosas  aseguradas  corren  los  riesgos  de  tempes- 
tad,  naufrajio,  varamiento  con  rotura  o  sin  ella,  abordaje  fortuito,  cambio  forzado 
de  ruta,  de  viaje  o  de  nave,  echazon,  fuego,  apresamiento,  saqueo,  declaracion  de 
guerra,  embargo  por  orden  del  Presidente  de  la  Republica,  retencion  por  orden  de 
potencia  estranjera,  represalias,  i  jeneralmente  todos  los  casos  fortuitos  que  ocurran 
en  la  mar,  salvos  los  esceptuados  literalmente  en  la  poliza. 

1227.  No  fijandose  en  la  poliza  el  principio  i  fin  de  los  riesgos,  se  entendera  que 
estos  principian  i  concluyen  para  los  aseguradores  en  las  epocas  que  determina  el 
art.  1196. 

En  el  seguro  de  sumas  prestadas  a  la  gruesa,  los  riesgos  comienzan  i  acaban  para 
los  aseguradores  desde  el  momento  en  que  comienzan  i  acaban  para  el  dador,  segun 
la  lei  o  la  convencion  notificada  a  los  aseguradores. 

1228.  Revocado  o  variado  el  viaje  antes  que  las  cosas  aseguradas  hayan  princi- 
piado  a  correr  los  riesgos,  el  seguro  quedara  rescindido. 

1229.  Es  de  ningim  valor  el  seguro  contratado  con  posterioridad  a  la  cesacion 
de  los  riesgos,  si  al  tiempo  de  firmar  la  poliza  el  asegurado  o  su  mandatario  tuviere 
conoeimiento  de  la  perdida  de  los  objetos  asegurados,  o  el  asegurador  de  su  feliz  arribo. 

Este  conoeimiento  puede  acreditarse  por  cualquiera  de  los  medics  probatorios 
que  admite  este  Codigo. 

1230.1)  gg  presume  de  derecho  el  conoeimiento  del  asegurador  o  asegurado,  si 
computando  ocho  quilometros  por  hora  resultare  que  desde  el  sitio  del  arribo  o  per- 
dida de  la  nave  o  desde  el  paraje  donde  se  haya  tenido  la  primera  noticia,  pudo  esta 
llegar  al  lugar  del  contrato  antes  de  firmarse  la  poliza. 

Esta  presuncion  no  tendra  lugar  cuando  la  poliza  esprese  que  el  seguro  se  celebra 
sobre  huenas  o  malas  noticias. 

En  tal  caso  el  seguro  se  reputara  valedero,  a  menos  que  se  pruebe  plenamente 
por  cualquiera  de  los  otros  medios  legales  que  el  asegurado  conocia  la  perdida,  o  el 
asegurador  el  feliz  arribo  antes  de  firmarse  la  poliza. 

No  obstante  la  enunciada  clausula,  el  asegurador  podra  solicitar  la  nulidad  del 
seguro,  si  al  tiempo  de  celebrarlo,  el  asegurado  le  hubiere  ocultado  los  antecedentes 
que  le  hacian  temer  la  perdida  de  los  objetos  asegurados. 

1231.  Probado  el  fraude  del  asegurado  o  asegurador  en  los  terminos  que  espresa 
el  inciso  tercero  del  articulo  anterior,  el  primero  pagara  una  doble  prima,  i  el  segundo 
el  duplo  de  la  misma,  a  mas  de  restituir  el  premio  si  lo  hubiere  recibido. 

El  asegurado  o  asegurador  seran  ademas  perseguidos  criminalmente  por  el  mi- 
nisterio  publico,  i  castigados  con  las  penas  impuestas  a  la  tentativa  de  estafa. 

1232.  Declarada  la  nulidad  del  seguro  celebrado  por  muchos  aseguradores, 
el  asegurado  queda  exonerado  de  la  obligacion  de  pagar  la  prima  aun  a  los  asegu- 
radores que  no  hubieren  participado  del  fraude. 

Pero  en  tal  caso  los  aseguradores  fraudulentos  responderan  a  los  de  buena  fe 
de  los  premios  que  les  correspondan  segun  contrato. 

1233.  La  regla  establecida  en  el  art.  1229  es  aphcable  al  seguro  contratado 
por  comision,  aunque  el  asegurado  ignore  la  perdida  de  la  cosa  asegurada. 

El  comisionista  tendra,  en  esta  hipotesis,  la  misma  responsabihdad  que  si  hu- 
biera  hecho  el  seguro  por  cuenta  propia. 

1234.  Aunque  el  comisionista  ignore  la  perdida,  si  el  comitente  tuviere  cono- 
eimiento de  ella  al  tiempo  de  dar  la  orden  de  asegurar,  el  seguro  sera  nulo;  i  en  este 
caso  el  comitente  quedara  sujeto  a  las  responsabihdades  que  establece  el  art.  1231. 

1235.  Si  el  comitente  i  comisionista  tuvieren  noticia  de  la  perdida,  ambos 
soportaran  por  entero  las  penas  que  establece  el  articulo  precitado. 

1236.  Las  partes  podran  estipular  que  la  prima  sera  aumentada  en  caso  de 
guerra,  o  disminuida  sobreviniendo  la  paz. 

1)  Art.  47,  inc.  final  C.  C. 


CHILE:  MARINE  INSURANCE.  125 

1224.  When  the  value  of  the  insured  subject-matter  is  not  fixed  by  the  poKcy, 
and  when  it  consists  of  returns  from  a  country  where  trade  is  only  conducted  by 
barter,  the  valuation  shall  be  made  at  the  price  of  the  exchanged  goods  in  the  port 
of  their  shipment,  including  therein  all  subsequent  expenses. 

1225.  A  valuation  which  is  made  in  foreign  money  shall  be  reduced  to  the  money 
of  the  Repubhc,  at  the  rate  of  exchange  on  the  day  on  which  the  poUc}'  is  signed. 

1226.  In  a  maritime  insurance  the  insured  subject-matter  runs  the  risk  of  tempest, 
shipwreck,  stranding  with  or  without  breaking-up,  fortuitous  colhsion,  compulsory 
change  of  route,  of  voyage  or  of  vessel,  jettison,  fire,  capture,  looting,  declaration 
of  war,  arrest  by  order  of  the  President  of  the  Repubhc,  retention  by  order  of  a 
foreign  power,  reprisals,  and  generally  all  fortuitous  events  which  happen  at  sea, 
except  those  which  are  expressly  excepted  by  the  pohcy. 

1227.  When  the  commencement  and  termination  of  the  risks  are  not  fixed 
by  the  pohcy,  it  shall  be  understood  that  they  begin  and  end  with  respect  to  the 
insurers,  at  the  times  determined  by  article  1196. 

In  an  insurance  of  sums  lent  on  bottomry  bond,  the  risks  begin  and  end  with 
respect  to  the  insmrers  at  the  time  that  they  begin  and  end  with  respect  to  the  lender, 
according  to  the  law  or  to  an  agreement  which  has  been  notified  to  the  insurers. 

1228.  If  the  voyage  has  been  revoked  or  varied  before  the  insured  subject- 
matter  has  commenced  to  run  the  risks,  the  insurance  shall  be  rescinded. 

1229.  An  insurance  which  is  contracted  after  the  cessation  of  the  risks  is  void,  if 
at  the  time  of  signing  the  pohcy  the  assured  or  his  agent  has  notice  of  the  loss  of 
the  insured  subject-matter,  or  the  insurer  of  its  safe  arrival. 

This  notice  may  be  proved  by  any  of  the  means  of  evidence  admitted  by  this 
Code. 

1230.1)  There  is  a  presumptio  juris  of  the  knowledge  of  the  insurer  or  the  assured, 
if  by  reckoning  eight  kilometres  per  hour  it  appears  that  from  the  place  of  the  arrival 
or  loss  of  the  vessel  or  from  the  place  where  the  news  was  first  received,  this  news 
could  arrive  at  the  place  of  the  contract  before  the  pohcy  was  signed. 

This  j)resumption  shall  not  take  place  when  the  pohcy  states  that  the  insurance 
is  made  on  good  or  bad  news. 

In  that  event  the  insurance  shall  be  considered  vaHd,  unless  it  is  fully  proved, 
by  any  of  the  other  legal  means,  that  the  assured  was  aware  of  the  loss,  or  the  insurer 
of  the  safe  arrival,  before  the  pohcy  was  signed. 

Notwithstanding  the  said  clause,  the  insurer  may  apply  for  the  annulment 
of  the  insui-ance,  if,  at  the  time  of  making  it,  the  assured  concealed  antecedent 
facts  which  made  him  fear  the  loss  of  the  insured  subject-matter. 

1231.  When  the  fraud  of  the  assured  or  the  insurer  is  proved  as  expressed  in 
the  third  paragraph  of  the  preceding  article,  the  former  shall  pay  a  double  premium, 
or  the  latter  double  the  same  premium,  besides  restoring  the  premium  if  he  has 
received  it. 

The  assured  or  the  insurer  shall  also  be  criminally  prosecuted  by  the  public 
prosecutor,  and  punished  by  the  penalties  inflicted  for  an  attempted  fraudulent  act. 

1232.  If  the  nulhty  of  an  insurance  made  by  several  insurers  is  declared,  the 
assured  is  exonerated  from  the  obligation  of  paying  the  premium  even  to  those 
insurers  who  have  not  taken  part  in  the  fraud. 

But  in  that  case  the  fraudulent  insurers  shall  be  hable  to  those  of  good  faith  for 
the  premiums  which  belong  to  them  by  contract. 

1233.  The  rule  enacted  by  article  1229  apphes  to  an  insurance  contracted 
through  a  commission  agent,  although  the  assured  is  not  aware  of  the  loss  of  the 
insured  subject-matter. 

On  this  supposition,  the  commission  agent  shall  have  the  same  responsibihty 
as  if  he  had  made  the  insurance  on  his  o^vn  account. 

1234.  Although  the  commission  agent  is  not  aware  of  the  loss,  if  the  principal 
has  notice  thereof  at  the  time  of  giving  the  order  to  insure,  the  insurance  is  void, 
and  in  this  event,  the  principal  shall  be  subject  to  the  habihties  enacted  byarticle  1231. 

1235.  If  the  principal  and  the  commission  agent  have  news  of  the  loss,  both  shall 
bear  the  whole  of  the  punishment  enacted  by  the  aforesaid  article. 

1236.  The  parties  may  agree  that  the  premium  shall  be  increased  in  case  of  war, 
or  lowered  with  the  advent  of  peace. 

1)  Art.  47,  final  paragraph  of  the  C.  C. 
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Omitiendose  la  fijacion  de  la  cuota,  esta  sera  determinada  por  peritos,  habida 
consideracion  al  aumento  o  diminucion  de  los  riesgos. 

1237.  El  acortamiento  voluntario  del  viaje  sin  variacion  de  ruta,  no  autoriza 
la  reduccion  de  la  prima. 

§  2.°    De  la  forma  esterna  del  seguro. 

1238.  Fuera  de  las  enunciaciones  que  exije  el  art.  516,  la  poliza  de  seguro  de 
la  nave  o  de  su  cargamento  debera  espresar:  1.°  El  nombre,  apellido  i  domicilio 
del  capitan;  —  2.°  El  nombre  de  la  nave,  su  porte,  pabellon,  matricula,  arma- 
mento  i  tripulacion,  ya  verse  el  seguro  sobre  la  misma  nave,  ya  sobre  las  merca- 
derias  que  constituyen  su  cargamento.  —  En  el  primer  caso  el  asegurado  indicara 
la  madera  de  que  fuere  construida  la  nave  i  si  esta  o  no  forrada  en  cobre,  o  decla- 
rara  que  ignora  estas  circunstancias ;  —  3.  °  El  lugar  de  la  carga  i  de  la  descarga 
i  los  puertos  de  escala ;  —  4.  °  El  puerto  de  donde  ha  salido  o  debido  salir  la  nave, 
i  el  de  su  destino ;  —  5.  °  El  lugar  donde  los  riesgos  principien  a  correr  por  cuenta 
del  asegurador  con  designacion  especifica  de  los  que  fueren  escluidos  del  seguro; 

—  6.°  El  viaje  asegurado,  con  espresion  de  si  el  seguro  es  por  viaje  redondo  o 
solo  por  el  de  ida  o  vuelta;  —  7.°  La  epoca,  lugar  i  modo  en  que  deba  hacerse 
el  pago  de  la  perdida,  de  los  dafios  i  de  la  prima;  —  8.°  La  fecha  i  hora  del 
contrato,  aunque  el  viaje  no  se  haUe  principiado;  —  9.°  Todos  los  demas  pactos 
i  condiciones  que  acuerden  los  interesados. 

1239.  La  poliza  de  seguro  de  las  cantidades  dadas  a  la  gruesa  debera  enunciar : 
1.°  El  nombre  del  tomador,  aun  cuando  este  sea  el  capitan;  —  2.°  El  nombre 
i  destino  de  la  nave  que  debe  hacer  el  viaje,  i  el  del  capitan  que  la  mande;  —  3.  °  Los 
riesgos  que  tome  sobre  si  el  asegurador,  i  los  que  hayan  sido  esceptuados  por  el  dador; 

—  4.  °  Si  las  cantidades  prestadas  ban  sido  empleadas  en  la  reparacion  de  la  nave, 
o  en  otros  necesarios  en  el  lugar  de  la  descarga  o  en  el  puerto  de  arribada  forzosa. 

1240.  La  poliza  de  seguro  de  vida  se  arreglara  a  lo  prescrito  en  el  art.  573. 

1241.  Ademas  de  las  enunciaciones  contenidas  en  los  numeros  1.°,  2.°  i  4.° 
del  art.  1238,  la  poliza  de  seguro  de  la  libertad  de  los  navegantes  debera  espresar: 

—  1 .  °  El  nombre,  apellido,  edad  i  seiiales  que  identif iquen  la  persona  asegurada ; 

—  2.  °  La  cantidad  convenida  para  el  rescate  i  los  gastos  de  regreso  a  la  Republica ; 

—  3.°  El  nombre,  apeUido  i  domicilio  de  la  persona  encargada  del  rescate;  — 
4.  °  El  termino  en  que  se  ha  de  verificar  el  rescate  i  la  indemnizacion  que  deba  darse 
al  asegurado,  caso  de  no  conseguirse. 

1242.  Los  consules  chilenos  podran  autorizar  las  polizas  de  los  seguros  que 
se  celebren  en  las  plazas  de  comercio  de  su  residencia,  si  alguno  de  los  contratantes 
fuere  chileno. 

Las  poUzas  autorizadas  por  un  consul  chileno  tendran  en  la  Repiibhca  la  misma 
fuerza  probatoria  que  las  estendidas  con  intervencion  de  corredor. 

1243.  Siendo  muchos  los  aseguradores  de  una  misma  cosa,  firmaran  la  poliza 
simultanea  o  sucesivamente,  espresando  cada  uno,  en  el  ultimo  caso,  la  fecha  i  hora 
antes  de  su  firma. 

1244.  Una  sola  poliza  puede  comprender  diferentes  seguros  en  una  misma  nave. 
Puede  tambien  comprender  el  de  la  nave  i  su  cargamento;  pero  en  este  caso 

se  espresaran  distintamente  las  cantidades  aseguradas  sobre  cada  uno  de  estos 
objetos,  so  pena  de  nuhdad  del  seguro. 

1245.  Las  disposiciones  que  contiene  el  art.  1170  son  apUcables  a  las  pohzas 
del  seguro  maritimo. 

1246.  Las  pohzas  de  seguros  son  cesibles  en  la  misma  forma  i  con  los  mismos 
efectos  que  los  conocimientos  i  las  polizas  de  prestamos  a  la  gruesa. 

1247.  Ignorando  el  asegurado  la  especie  de  mercaderias  que  espera  o  la  nave 
que  deba  trasportarlas,  podra  celebrar  el  seguro,  en  el  primer  caso,  bajo  el  nombre 
jenerico  de  mercaderias,  i  en  el  segundo  con  la  clausula  en  una  o  mas  naves,  con 
tal  que  declare  en  la  poliza  que  ignora  la  circunstancia  respectiva,  i  esprese  la  fecha 
i  firma  de  las  ordenes  o  cartM  de  aviso  que  hubiere  recibido. 

Pero  en  el  caso  de  siniestro  el  asegurado  debera  probar  la  sahda  de  la  nave  o 
naves  del  puerto  de  la  carga,  el  embarque  en  ellas  de  las  mercaderias  perdidas,  el 
veidadero  valor  de  estas  i  la  perdida  de  la  nave. 
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If  they  omit  to  fix  the  quota,  it  shall  be  determined  by  experts,  taking  into 
consideration  the  increase  or  diminution  of  the  risks. 

1237.  The  voluntary  curtailment  of  a  voyage  without  variation  of  route,  does 
not  authorise  reduction  of  the  premium. 

§  2.    The  external  form,  of  the  insurance. 

1238.  Besides  the  statements  required  hy  article  516,  the  policy  of  insurance 
of  a  vessel  or  of  her  cargo  must  express:  1.  The  name,  surname  and  address  of  the 
master;  —  2.  The  name  of  the  vessel,  her  tonnage,  flag,  register,  outfit  and  crew, 
whether  the  insurance  is  on  the  said  vessel  or  on  the  goods  which  constitute  her 
cargo;  —  In  the  former  event,  the  assured  shall  state  the  wood  whereof  the  vessel 
is  built  and  if  she  is  copper-sheathed  or  not,  or  shall  declare  that  he  is  not  aware  of 
these  particulars ;  —  3.  The  place  of  loading  and  discharge  and  the  ports  of  call ;  — 

4.  The  port  whence  the  vessel  has  sailed  or  is  to  sail,  and  that  of  her  destination;  — 

5.  The  place  where  the  risks  begin  to  run  on  account  of  the  insurer,  with  specific 
designation  of  those  which  are  excluded  from  the  insurance ;  —  6.  The  voyage  insured, 
stating  whether  the  insurance  is  for  a  round  voyage  or  only  for  the  outward  or  return 
voyage;  —  7.  The  time,  place  and  manner  in  which  payment  of  the  loss,  the  damage 
and  the  premium  is  to  be  effected;  —  8.  The  date  and  hour  of  the  contract,  although 
the  voyage  has  not  commenced;  —  9.  All  other  bargains  and  terms  agreed  by  the 
persons  interested. 

1239.  A  poUcy  of  insurance  of  sums  lent  on  bottomry  bond  must  state: 
1.  The  name  of  the  borrower,  even  when  he  is  the  master;  —  2.  The  name  and  des- 
tination of  the  vessel  which  is  to  make  the  voyage,  and  the  name  of  the  master  who 
commands  her;  —  3.  The  risks  assumed  by  the  insurer,  and  those  which  have  been 
excepted  by  the  lender;  —  4.  Whether  the  sums  lent  have  been  employed  in  the 
repair  of  the  vessel,  or  in  other  necessaries  in  the  j)lace  of  discharge  or  in  the  port 
of  compulsory  call. 

1240.  A  policy  of  hfe  insurance  shall  conform  to  the  provisions  of  article  573. 

1241.  Besides  the  statements  contained  in  numbers  1,  2  and  4  of  article  1238, 
a  pohcy  of  insurance  on  the  Uberty  of  mariners  must  express:  1.  The  name,  sur- 
name, age  and  characteristics  which  identify  the  person  insured;  —  2.  The  sum 
agreed  for  ransom  and  the  expenses  of  return  to  the  Republic;  —  3.  The  name, 
surname  and  address  of  the  person  entrusted  with  the  ransom ;  —  4.  The  time  within 
which  the  ransom  has  to  be  effected  and  the  compensation  which  is  to  be  given 
to  the  assured  in  case  of  failing  to  obtain  it. 

1242.  The  Chilean  consuls  may  authenticate  the  pohcies  of  insurance  wliich 
are  made  in  the  commercial  places  of  their  residence,  if  one  of  the  contractors  is 
Chilean. 

Pohcies  wliich  are  authenticated  by  a  Chilean  consul  shall  have  the  same  probat- 
ory force  in  the  Repubhc  as  those  which  are  drafted  with  the  intervention  of  a 
broker. 

1243.  If  there  are  several  insurers  of  the  same  thing,  they  shall  sign  the  pohcy 
simultaneously  or  in  succession,  and  in  the  latter  event  each  shall  state  the  date  and 
hour  above  his  signature. 

1244.  A  single  pohcy  may  comprise  different  insurances  on  the  same  vessel. 
It  may  also  comprise  that  of  the  vessel  and  her  cargo;  but  in  this  event  the 

sums  insured  on  each  of  these  subject-matters  shall  be  separately  stated,  on  pain 
of  the  nulhty  of  the  insurance. 

1245.  The  provisions  contained  in  article  1 170  apply  to  marine  insurance  pohcies. 

1246.  Pohcies  of  insurance  may  be  assigned  in  the  same  way  and  with  the 
same  effects  as  bills  of  lading  and  bottomry  bonds. 

1247.  When  the  assured  is  not  aware  of  the  species  of  goods  whicli  he  expects 
or  of  the  vessel  which  is  to  carry  them,  he  may,  in  the  first  case,  effect  the  insurance 
under  the  generic  name  of  "goods",  and  in  the  second,  with  the  term  one  or  more 
vessels,  provided  that  he  declares  in  the  pohcy  that  he  is  not  aware  of  the  correspond- 
ing particulars,  and  states  the  date  and  signature  of  the  orders  or  letters  of  advice 
which  he  has  received. 

But  in  the  event  of  a  loss,  the  assured  must  prove  the  sailing  of  the  vessel 
or  vessels  from  the  port  of  loading,  the  shipment  thereon  of  the  lost  goods,  and  the 
true  value  thereof,  and  the  loss  of  the  vessel. 
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1248.  El  seguro  contratado  por  un  tiempo  limitado  se  estingue  por  el  mero 
trascurso  del  plazo  convenido,  aun  cuando  al  vencimiento  de  este  se  hallen  todavia 
pendientes  los  riesgos. 

1249.  La  demora  involuntaria  de  la  nave  en  el  puerto  de  la  espedicion  im- 
porta  prorroga  del  plazo  estipulado  por  todo  el  tiempo  que  aqueUa  se  prolongue. 

1250.  La  determinacion  de  la  hora  omitida  en  la  poliza  se  hara  en  perjuieio 
de  la  parte  a  quien  favorezca  la  omision. 

§  3.°    De  las  obligaciones  i  derechos  del  asegurador. 

1251.  El  asegurador  esta  obligado  a  indemnizar  al  asegurado  las  perdidas 
i  averias  de  los  objetos  asegurados,  causadas  por  accidentes  de  mar,  i  los  gastos 
hechos  para  evitarlas  o  disminuirlas,  siempre  que  aqueUas  excedan  del  uno  por 
ciento  del  valor  del  objeto  perdido  o  averiado. 

1252.  No  espresandose  en  la  poliza  la  epoca  del  pago  de  las  cosas  aseguradas, 
danos  i  gastos  de  la  responsabilidad  de  los  aseguradores,  estos  deberan  verificarlo 
dentro  de  los  diez  dias  siguientes  al  en  que  el  asegurado  les  presente  su  cuenta  debi- 
damente  documentada. 

1253.  Siempre  que  distintas  personas  aseguren  el  cargamento  por  partidas 
separadas  o  por  cuotas,  sin  espresar  los  objetos  que  abraoe  cada  seguro,  los  ase- 
guradores pagaran  a  prorrata  la  perdida  total  o  parcial  que  el  cargamento  sufra. 

1254.  La  variacion  de  rumbo  o  viaje,  ocasionada  por  fuerza  mayor  para  salvar 
la  nave  o  su  cargamento,  no  estingue  la  responsabilidad  de  los  aseguradores. 

1255.  El  cambio  de  la  nave,  ejecutado  por  causa  de  innavegabilidad  o  fuerza 
mayor  despues  de  principiado  el  viaje,  no  liberta  a  los  aseguradores  de  la  respon- 
sabilidad que  les  impone  el  contrato,  aun  cuando  la  segunda  nave  sea  de  distinto 
porte  i  pabeUon,  salvo  si  este  fuere  enemigo. 

Pero  si  la  innavegabilidad  ocurriere  antes  que  la  nave  haya  salido  del  puerto 
de  la  espedicion,  los  aseguradores  podran  continuar  el  seguro  o  desistir  de  el,  pa- 
gando  las  averias  que  hubiere  sufrido  el  cargamento. 

1256.  La  clausula  libre  de  averia  exonera  al  asegurador  del  pago  de  toda  averia 
comun  o  particular,  a  escepcion  de  las  que  dan  lugar  a  la  dejacion  de  la  cosa  asegurada. 

1257.  Si  el  cargamento  asegurado  con  designacion  de  naves  i  fijacion  de  la 
cantidad  asegurada  sobre  cada  una  de  ellas  fuere  embarcado  en  menor  niimero 
de  naves  que  el  senalado  en  la  poliza  o  en  una  sola  de  ellas,  la  responsabilidad  de 
los  aseguradores  sera  reducida  a  las  sumas  aseguradas  sobre  la  nave  o  naves  que 
hubieren  recibido  el  cargamento. 

En  este  caso  el  seguro  de  las  cantidades  aseguradas  sobre  las  demas  naves  sera 
ineficaz,  i  se  abonara  a  los  aseguradores  la  indemnizacion  legal. 

1258.  La  autorizacion  para  hacer  escala  confiere  derecho  al  capitan  para 
arribar,  hacer  una  cuarentena,  descargar,  vender  mercaderias  por  menor,  i  aun 
para  formar  un  nuevo  cargamento,  corriendo  siempre  los  riesgos  por  cuenta  de  los 
aseguradores. 

Las  mercaderias  cargadas  en  un  puerto  de  escala  convenida  subrogan,  para 
los  efectos  del  seguro,  a  las  descargadas  en  el  mismo. 

1259.  Celebrado  el  seguro  con  la  clausula  libre  de  hostilidades,  el  asegurador 
no  responde  de  los  daiios  i  perdidaS  causados  por  violencia,  apresamiento,  saqueo, 
pirateria,  orden  de  potencia  estranjera,  declaracion  de  guerra  i  represaUas,  aun 
cuando  tales  actos  precedan  al  manifiesto  de  guerra. 

El  retardo  o  cambio  de  viaje  de  los  objetos  asegurados  por  causa  de  hostilidad 
hace  cesar  los  efectos  del  seguro,  sin  perjuieio  de  la  responsabilidad  de  los  asegu- 
radores por  los  danos  o  perdidas  ocurridos  antes  de  las  hostilidades. 

1260.  No  son  responsables  los  aseguradores  de  los  danos  o  perdidas  prove- 
nientes  de  alguna  de  las  causas  siguientes:  1.°  Cambio  voluntario  de  ruta,  de  viaje 
o  de  nave  sin  consentimiento  de  los  aseguradores;  —  2.°  Separacion  espontanea 
de  un  convoi,  habiendo  estipulacion  para  navegar  en  conserva;  —  3.°  Prolongacion 
del  viaje  asegurado  a  un  puerto  mas  remoto  que  el  designado  en  la  pohza;  — 
4.°  Mermas,  desperdicios  i  perdidas  procedentes  de  vicio  propio  de  los  objetos  ase- 
gurados ;  —  5.  °  Deterioro  del  velamen  i  demas  utiles  de  la  nave  causado  por  su  uso 
ordinario ;  —  6.  °  Dolo  o  culpa  del  capitan  o  de  la  tripulacion,  a  menos  de  con- 
vencion  en  contrario.  —  Esta  convencion  es  prohibida  en  el  caso  que  el  capitan 
sea  tambien  naviero  o  coparticipe;   —  7.°  Hecho  del  asegurado  o  de  cualquiera 
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1248.  An  insurance  contracted  for  a  limited  time  is  extinguished  by  expiration 
of  the  agreed  term,  even  when  the  risks  are  still  i^ending  ;it  the  expiration  thereof. 

1249.  The  involuntary  delay  of  the  vessel  in  the  port  of  sailing  involves  the 
extension  of  the  agreed  term  for  all  the  time  that  the  delay  lasts. 

1250.  The  determination  of  the  hour,  when  this  is  omitted  from  the  policy, 
shall  be  effected  to  the  disadvantage  of  the  party  favoured  by  the  omission. 

§  3.    The  ohligatio7is  and  rights  of  the  insurer. 

1251.  The  insurer  is  bound  to  indemnify  the  assured  in  respect  of  the  losses 
and  damage  of  the  insured  subject-matter,  caused  by  accidents  of  the  sea,  and  the 
expenses  incurred  in  order  to  avoid  or  lessen  them,  provided  that  the  former  exceed 
one  per  centum  of  the  value  of  the  thing  lost  or  damaged. 

1252.  If  the  policy  does  not  state  the  time  for  the  payment  for  the  insured  subject- 
matter,  and  the  damages  and  expenses  which  are  to  be  borne  by  the  insurers,  they 
must  effect  it  within  the  ten  days  following  that  on  which  the  assured  presents 
them  his  account  with  the  proper  documents. 

1253.  Whenever  different  persons  insure  the  cargo  in  separate  parts  or  by 
proportions,  mthout  expressing  the  articles  embraced  by  each  insurance,  the  insurers 
shall  pay  the  total  or  partial  loss  suffered  by  the  cargo  pro  rata. 

1254.  The  variation  of  route  or  voyage,  occasioned  by  vis  major  to  salve  the 
vessel  or  her  cargo,  does  not  extinguish  the  liability  of  the  insurers. 

1255.  A  change  of  vessel,  occasioned  by  reason  of  unseaworthiness  or  vis  major 
after  the  commencement  of  the  voyage,  does  not  free  the  insurers  from  the  habihty 
imposed  on  them  by  the  contract,  even  when  the  second  vessel  is  of  different  tomiage 
and  flag,  unless  the  latter  is  an  enemy's. 

But  if  the  unseaworthiness  occurs  before  the  vessel  has  left  the  port  of  departure 
the  insurers  may  continue  the  insurance  or  abandon  it  on  paying  for  the  damage 
suffered  by  the  cargo. 

1256.  The  term  "free  of  average"  exonerates  the  insurer  from  the  payment  of 
all  general  and  particular  average,  with  the  exception  of  average  which  gives  rise 
to  the  abandonment  of  the  insured  subject-matter. 

1257.  If  a  cargo  is  insured  by  defining  the  vessels  and  fixing  the  sum  msured 
on  each  of  them,  and  is  shipped  in  a  smaller  number  of  vessels  than  that  named  in 
the  polic}^  or  in  only  one  of  them,  the  liability  of  the  insurers  shall  be  confined  to 
the  sums  insured  on  the  vessel  or  vessels  which  have  received  the  cargo. 

In  this  event  the  insurance  of  the  sums  insured  on  the  other  vessels  shall  be 
inoperative,  and  the  legal  compensation  shall  be  paid  to  the  insurers. 

1258.  An  authority  to  make  a  call  confers  a  right  on  the  master  to  put  in,  cause 
a  quarantine,  to  discharge,  sell  goods  by  retail,  and  even  to  form  a  new  cargo,  the 
risks  running  always  on  account  of  the  insurers. 

For  the  purposes  of  the  insurance,  goods  shipped  at  an  agreed  port  of  call  take 
the  place  of  those  discharged  in  the  same  port. 

1259.  If  the  insurance  is  made  with  the  clause  free  of  hostilities,  the  insurer  is 
not  liable  for  damages  or  losses  caused  by  violence,  capture,  looting,  piracy,  order 
of  a  foreign  power,  declaration  of  war  or  reprisals,  even  if  such  acts  precede  the 
declaration  of  war. 

Delay  or  change  of  voyage  of  the  insured  subject-matter  caused  by  hostilities, 
causes  the  effects  of  the  insurance  to  cease,  %vithout  prejudice  to  the  liability  of  the 
insurers  for  damage  or  losses  which  occurred  before  the  hostilities. 

1260.  Insurers  are  not  liable  for  the  damage  or  losses  which  arise  from  anj'  of 
the  following  causes:  1.  Voluntary  change  of  route,  of  voyage  or  of  vessel  without 
the  consent  of  the  insurers ;  —  2.  Wilful  departure  from  a  convoy,  when  there  is  an 
agreement  to  sail  in  company;  —  3.  Extension  of  the  insured  voyage  to  a  port  which 
is  more  remote  than  that  defined  in  the  policy ;  —  4.  Leakages,  wastages,  and  losses 
which  proceed  from  the  inherent  defect  of  the  insured  articles;  —  5.  Deterioration 
of  the  saUs  and  other  tackle  of  the  vessel,  caused  by  the  ordinary  use  thereof;  — 

6.  Fraud  or  culpa  of  the  master  or  crew,  unless  there  is  an  agreement  to  the  contrary. 
This  agreement  is  prohibited  when  the  master  is  also  managing  owiier  or  co-owner ;  — 

7.  Act  of  the  assured  or  of  any  other  person  a  stranger  to  the  contract ;  —  8.  Towage 
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otra  persona  estrana  al  contrato ;  —  8.  °  Gastos  de  remolque  i  demas  que  no  cons- 
tituyen  averia  segun  el  art.  1085;  —  9.°  Derechos  impuestos  sobre  la  nave  o  su 
cargamento. 

1261.  La  liquidacion  i  pago  de  la  averia  particular  que  sufran  los  objetos  ase- 
gurados,  se  ajustaran  a  las  reglas  que  contienen  los  articulos  siguientes. 

1262.  Las  cosas  perdidas  i  las  vendidas  durante  el  viaje  por  hallarse  averia- 
das  seran  pagadas  por  el  asegurador  segun  el  valor  espresado  en  la  poliza  del  seguro, 
o  en  su  defecto  al  precio  de  factura,  aumentado  con  los  costos  causados  hasta  ponerlas 
a  bordo. 

Si  las  mercaderias  Uegaren  averiadas  en  todo  o  en  parte  al  puerto  de  la  descarga, 
se  fijara  por  peritos^el  precio  en  bruto  que  habrian  tenido  si  hubiesen  llegado  ilesas, 
i  el  precio  actual,  tambien  en  bruto ;  i  el  asegurador  pagara  al  asegurado  una  cuota 
que  guarde  con  la  suma  asegurada  la  proporcion  que  exista  entre  los  precios  enun- 
ciados. 

El  asegurador  pagara  ademas  los  costos  de  la  regulacion. 

1263.  Para  averiguar  i  fijar  el  valor  de  los  objetos  asegurados  no  podra  el 
asegurador  en  ningun  caso  obligar  al  asegurado  a  venderlos. 

1264.  Si  las  mercaderias  Uegaren  esteriormente  averiadas  o  mermadas,  el 
reconocimiento  i  estimacion  del  daiio  se  haran  por  peritos  antes  de  entregarles  al 
asegurado. 

Pero  si  la  averia  no  fuere  visible  al  tiempo  de  la  descarga,  el  reconocimiento 
i  regulacion  se  haran  despues  que  las  mercaderias  se  hallen  a  disposicion  del  asegurado, 
con  tal  que  ambas  dilijencias  sean  practicadas  dentro  de  setenta  i  dos  horas,  contadas 
desde  la  descarga,  sin  perjuicio  de  las  demas  pruebas  que  rindan  los  interesados. 

1265.  Siempre  que  la  nave  asegurada  sufra  averia  por  fortuna  de  mar,  el  ase- 
gurador solo  pagara  dos  tercios  del  importe  de  las  reparaciones,  hayanse  o  no  veri- 
ficado,  en  proporcion  de  la  parte  asegurada  con  la  que  se  encuentre  descubierta;  i 
el  otro  tercio  quedara  a  cargo  del  asegurado,  por  el  mayor  valor  que  se  presume 
adquiere  la  nave  mediante  la  reparacion. 

1266.  Los  costos  de  reparacion  seran  justificados  con  las  cuentas  respectivas, 
i  en  su  defecto  con  la  regulacion  de  peritos  o  cualquier  otro  medio  probatorio. 

Si  no  se  hubiere  verificado  la  reparacion,  el  monto  de  los  costos  que  ella  reclame 
sera  tambien  regulado  por  peritos  para  los  efectos  del  articulo  precedente. 

1267.  Probandose  que  las  reparaciones  han  aumentado  el  valor  de  la  nave 
en  mas  de  un  tercio,  el  asegurador  pagara  los  costos  de  aqueUas  con  arreglo  a  lo 
dispuesto  en  el  art.  1265,  previa  deduccion  del  mayor  valor  adquirido  por  las  re- 
paraciones. 

La  deduccion  del  tercio  no  tendra  lugar  si  el  asegurado  prueba  con  un  recono- 
cimiento de  peritos  que  las  reparaciones  no  han  aumentado  el  valor  de  la  nave, 
sea  porque  esta  fuese  nueva  i  el  daiio  hubiese  ocurrido  en  su  primer  viaje,  sea  porque 
la  averia  hubiese  recaido  en  velas,  anclas  o  en  otros  accesorios  nuevos;  pero  aun 
en  este  caso  los  aseguradores  tendran  derecho  a  que  se  les  rebaje  el  importe  del  de- 
merito  que  hubieren  sufrido  los  objetos  indicados  por  su  uso  ordinario. 

1268.  Encontrandose  los  aseguradores  en  la  obligacion  de  pagar  el  daiio  cau- 
sado  por  la  filtracion  o  licuefaccion  de  las  mercaderias  aseguradas,  se  deducira  del 
importe  del  daiio  el  tanto  por  ciento  que,  a  juicio  de  peritos,  pierdan  ordinaria- 
mente  mercaderias  de  la  misma  especie. 

1269.  La  restitucion  gratuita  de  la  nave  o  del  cargamento  apresado  cede  en 
beneficio  de  los  respectivos  propietarios,  i  en  tal  caso  los  aseguradores  no  tendran 
obligacion  de  pagar  la  cantidad  asegurada. 

1270.  Los  aseguradores  devengan  la  prima  estipulada  en  cualquiera  de  los 
casos  enunciados  en  el  art.  1260,  siempre  que  los  objetos  asegurados  hubieren  prin- 
cipiado  a  correr  los  riesgos. 

1271.  Si  estando  asegurada  la  carga  de  ida  i  vuelta  la  nave  no  trajere  mer- 
caderias de  retorno,  o  las  traidas  no  Uegaren  a  las  dos  terceras  partes  de  las  que 
aqueUa  podia  trasportar,  los  aseguradores  solo  podran  exijir  dos  terceras  partes 
de  la  prima  correspondiente  al  viaje  de  regreso,  a  menos  que  en  la  poliza  se  hubiere 
estipulado  otra  cosa. 

1272.  Los  aseguradores  tienen  derecho  para  exijir  al  comisionista,  Uegado 
el  caso  de  un  siniestro,  la  manifestacion  de  la  persona  por  cuya  cuenta  hubiere  ce- 
lebrado  el  seguro. 
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and  other  expenses  which  according  to  article  1085  do  not  constitute  average;  — 
9.  Dues  payable  by  the  vessel  or  her  cargo. 

1261.  The  adjustment  and  payment  of  particular  average,  suffered  by  the 
insured  subject-matter,  shall  conform  to  the  rules  contained  in  the  following 
articles. 

1262.  Things  which  are  lost  during  the  voyage  or  which  are  sold  through  being 
damaged,  shall  be  paid  for  by  the  insurer  according  to  the  value  stated  in  the  poUcy 
of  insurance,  or  in  default  thereof,  at  the  price  of  the  invoice,  as  increased  by  the 
expenses  incurred  mitil  they  are  put  on  board. 

If  the  goods  arrive  at  the  port  of  discharge  damaged  in  whole  or  in  part,  the 
gross  price  which  they  would  have  had  if  they  had  arrived  uninjured,  and  the  present 
gross  price,  shall  be  fixed  by  experts ;  and  the  insurer  shall  pay  to  the  assured  a  quota 
which  bears  to  the  sum  insured  the  same  proportion  as  exists  between  the  said  prices. 

The  insurer  shall  also  pay  the  expenses  of  the  adjustment. 

1263.  In  no  event  can  the  insurer  oblige  the  assured  to  sell  the  insured  subject- 
matter,  for  the  purpose  of  investigating  and  fixing  their  value. 

1264.  If  the  goods  arrive  externally  damaged  or  wasted,  the  examination  and 
estimation  of  the  damage  shall  be  effected  by  experts  before  delivering  them  to  the 
assured. 

But  if  the  average  is  not  visible  at  the  time  of  the  discharge,  the  examination 
and  adjustment  shall  be  made  after  the  goods  are  at  the  disposal  of  the  assured, 
provided  that  both  measures  are  adopted  within  seventy-two  hours,  reckoned  from 
the  discharge,  without  prejudice  to  other  evidence  given  by  the  persons  interested. 

1265.  yviienever  an  msured  vessel  suffers  damage  through  the  perils  of  the  sea, 
the  insurer  shall  only  pay  two  thirds  of  the  amoimt  of  the  repairs,  whether  they  are 
carried  out  or  not,  in  the  proportion  of  the  insured  part  to  that  wliich  is  not  covered ; 
and  the  other  third  shall  be  borne  by  the  assured,  on  account  of  the  greater  value 
which  the  vessel  is  presumed  to  acquire  by  means  of  the  repair. 

1266.  The  expenses  of  repair  shall  be  proved  by  the  corresponding  accounts, 
and  in  default  thereof  by  the  adjustment  of  experts  or  any  other  means  of  proof. 

If  the  repak  has  not  taken  place,  the  amount  of  the  expenses  required  therefor 
shall  like\vise  be  adjusted  by  experts  for  the  purposes  of  the  preceding  article. 

1267.  If  it  is  proved  that  the  repairs  have  increased  the  value  of  the  vessel  by 
more  than  a  third,  the  insurer  shall  pay  the  expenses  thereof  accordmg  to  the  pro- 
visions of  article  1265,  after  deductmg  the  greater  value  acquired  through  the  repair. 

The  deduction  of  the  third  shall  not  take  place  if  the  assured  proves  by  a  survey 
by  experts  that  the  repairs  have  not  increased  the  value  of  the  vessel,  either  because 
she  was  new  and  the  damage  has  occurred  on  her  first  voyage,  or  because  the  damage 
has  affected  the  sails,  anchors  or  other  new  accessories;  but  even  in  this  event  the 
insurers  shall  be  entitled  to  an  abatement  to  the  extent  of  the  amount  of  depreciation 
suffered  by  the  said  articles  through  ordinary  wear  and  tear. 

1268.  If  the  insurers  find  themselves  obliged  to  pay  for  damage  caused  by  the 
ullage  or  hquef action  of  the  insured  goods,  as  much  per  centum  as  goods  of  the  same 
species  ordinarily  lose,  in  the  judgment  of  experts,  shaU  be  deducted  from  the  amount 
of  the  damage. 

1269.  Gratuitous  restitution  of  a  captured  vessel  or  cargo  accrues  to  the  ad- 
vantage of  the  respective  owners,  and  in  that  event  the  insurers  shall  have  no  obliga- 
tion to  pay  the  sum  insured. 

1270.  In  any  of  the  events  set  forth  in  article  1260,  the  insurers  earn  the  agreed 
premium,   provided  that  the  insured  subject-matter  has  begun  to  run  the  risks. 

1271.  If,  when  the  cargo  of  the  outward  and  return  voyages  is  insured,  the  vessel 
does  not  bring  return  goods,  or  those  which  are  brought  do  not  reach  two  third  parts 
of  what  she  can  carry,  the  insurers  can  only  demand  two  third  parts  of  the  premium 
which  corresponds  to  the  return  voyage,  unless  it  is  otherwise  agreed  in  the  contract. 

1272.  On  the  happening  of  a  casualty,  the  insurers  are  entitled  to  require  the 
commission  agent  to  reveal  the  person  on  whose  account  he  has  made  the  insurance. 
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Hecha  la  manifestacion,  los  aseguradores  no  podran  pagar  la  indemnizacion 
estipulada  sino  al  mismo  asegurado  o  al  portador  lejitimo  de  la  poliza. 

1273.  Tieuen  asimisrao  derecho  para  rescindir  el  seguro  siempre  que  la  nave 
permanezca  un  ano,  despues  de  firmada  la  poliza,  sin  emprender  el  viaje  asegurado. 

1274.  Los  aseguradores  tienen  derecho  a  cobrar  o  retener  un  medio  por  ciento 
sobre  la  cantidad  asegurada  en  los  casos  siguientes:  1.°  Si  la  nuUdad  del  seguro 
fuere  declarada  por  alguna  circunstancia  inculpablemente  ignorada  por  los  asegura- 
dores; —  2.°  Si  antes  que  la  nave  se  haga  a  la  vela,  el  viaje  proyectado  fuere  revo- 
cado,  aunque  sea  por  heclio  del  asegurado,  o  emprendido  para  un  destino  diverse 
del  que  senale  la  poliza ;  —  3.  °  Si  la  nave  fuere  retenida,  antes  de  principiarse  el 
viaje,  por  orden  del  Presidente  de  la  Republica;  —  4.°  Si  no  se  cargaren  las 
mercaderias  designadas,  o  si  estas  fueren  trasportadas  en  distinta  nave  o  por  otro 
capitan  que  el  contra tado;  —  5.°  Si  el  seguro  recayere  sobre  un  objeto  Integra- 
men  te  afecto  a  un  prestamo  a  la  gruesa,  ignorandolo  el  asegurador;  —  6.°  En  el 
caso  previsto  en  el  art.  1257;  —  7.°  En  todos  los  demas  de  rescision  total  o  parcial 
que  comprende  el  art.  557. 

1275.  Los  aseguradores  pueden  contradecir  los  hechos  en  que  el  asegurado 
apoye  su  reclamacion  i  rendir  la  prueba  que  les  convenga. 

Pero  si  la  poliza  aparejare  ejecucion,  i  el  asegurado  prestare  fianza  suficiente, 
a  juicio  del  juzgado  de  comercio,  de  restituir  en  su  caso  la  cantidad  reclamada, 
los  aseguradores  deberan  pagarla  dentro  de  segimdo  dia,  sin  perjuicio  de  llevar 
adelante  su  oposicion  si  la  liubiere. 

La  fianza  queda  estinguida  por  el  trascurso  de  un  ailo,  no  entablandose  de- 
manda  que  lo  interrumpa. 

§  4°.    De  las  obligaciones  i  derechos  del  asegurado. 

1276.  El  asegurado  esta  obligado  a  ejecutar,  bajo  las  responsabilidades  legales, 
todos  los  hechos  enumerados  en  el  art.  556. 

1277.  Para  obtener  la  indemnizacion  de  un  siniestro  mayor  o  menor,  el  asegu- 
rado debera  justificar:  El  viaje  de  la  ntvve;  —  El  embarque  de  los  objetos  asegura- 
dos ;  —  El  contrato  de  seguro ;  —  La  perdida  o  deterioro  de  las  cosas  aseguradas. 

La  justificacion  se  hara,  segun  el  caso,  con  el  contrato  de  seguro,  el  conoci- 
miento  del  capitan,  los  despachos  de  la  aduana,  la  carta  de  aviso  del  cargador,  la 
poliza  del  seguro,  la  copia  del  diario  de  navegacion,  la  protesta  del  capitan  i  las 
declaraciones  de  los  pasajeros  i  tripulacion,  sin  perjuicio  de  los  demas  medios  que 
admite  este  Codigo. 

1278.  En  caso  de  perdida  o  deterioro  de  las  mercaderias  que  el  capitan  hu- 
biere  asegurado  i  cargado  de  su  cuenta  o  por  comision  en  la  nave  que  gobierne, 
sera  obligado  a  probar,  fuera  de  los  hechos  enunciados  en  el  inciso  primero  del  ar- 
ticulo  precedente,  la  compra  de  las  mercaderias  con  las  facturas  de  los  vendedores, 
i  su  embarque  i  trasporte  con  el  conocimiento.  que  debera  ser  firmado  por  dos  de 
los  principales  oficiales  de  la  nave,  i  los  documentos  de  espedicion  i  pago  de  los 
derechos  de  aduana. 

1279.  Navegando  el  asegurado  con  sus  propias  mercaderias,  aseguradas  en 
la  RepubUca  i  embarcadas  en  un  puerto  estranjero,  sera  obhgado  a  justificar^la 
compra  de  ellas  con  las  facturas  respectivas;  i  su  embarque  i  trasporte  con  certi- 
ficacion  del  consul  chileno,  o  en  su  defecto  del  juzgado  de  comercio  o  de  la  autoridad 
civil  del  lugar  de  la  carga. 

1280.  El  asegurado  puede  rescindir  el  seguro  sin  espresion  de  causa,  abonando 
al  asegurador  la  indemnizacion  legal. 

1281.  Seiialandose  en  la  poUza  diferentes  naves  para  embarcar  las  merca- 
derias aseguradas,  el  asegurado  podra  distribuir  estas  a  su  arbitrio  entre  las  naves 
designadas,  o  cargarlas  en  una  sola  de  eUas. 

El  ejercicio  de  este  derecho  no  produce  alteracion  alguna  en  las  responsabili- 
dades de  los  aseguradores. 

1282.  El  asegurado  puede  hacer  dejacion  de  las  cosas  aseguradas  en  los  casos 
determinados  por  la  lei,  i  cobrar  a  los  aseguradores  las  cantidades  que  hubieren 
asegurado  sobre  eUas. 

El  comisionista  que  contrata  un  seguro  esta  autorizado  para  hacer  dejacion, 
siendo  portador  lejitimo  de  la  pohza. 
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When  tLe  revelation  has  been  made,  the  insurers  can  only  pay  the  agreed 
indemnity  to  the  assured  himself  or  to  the  lawful  holder  of  the  policy. 

1273.  They  are  likewise  entitled  to  rescind  the  insurance  whenever  the  vessel 
remains  one  year,  after  the  policy  is  signed,  without  beginning  the  insured  voyage. 

1274.  In  the  following  events  the  insurers  are  entitled  to  recover  or  retain  one 
half  per  centum  of  the  sum  insured:  1.  If  the  nullity  of  the  insurance  is  declared  for 
any  circumstance  of  which  the  insurers  are  innocently  ignorant;  —  2.  If  the  intended 
voyage  is  revoked  before  the  vessel  sets  sail,  although  it  be  through  the  act  of  the 
assured,  or  if  it  is  undertaken  for  a  destination  different  from  the  one  named  in  the 
policy;  —  3.  If  the  vessel  is  detained  by  order  of  the  President  of  the  Republic  before 
commencmg  the  voyage;  —  4.  If  the  defined  goods  are  not  shipped,  or  if  they  are 
carried  in  a  different  vessel  or  by  another  master  than  the  one  contracted  for;  — 
5.  If,  without  the  knowledge  of  the  insurer,  the  msurance  affects  a  subject-matter 
the  whole  of  which  is  subject  to  a  bottomry  loan;  —  6.  In  the  event  provided  by 
article  1257;  —  7.  In  all  other  cases  of  total  or  partial  rescission  which  are  included 
in  article  557. 

1275.  The  insurers  may  controvert  the  facts  on  which  the  assured  rests  his 
claim  and  produce  evidence  as  they  think  fit. 

But  if  the  contract  provides  for  prompt  execution,  and  the  assured  gives  security 
which  in  the  judgment  of  the  commercial  court  is  sufficient,  for  the  restoration  of 
the  sum  claimed,  if  so  ordered,  the  insurers  must  pay  it  within  the  second  day,  with- 
out prejudice  to  proceeding  with  their  opposition,  if  any. 

The  guaranty  is  extinguished  by  the  expiration  of  one  year,  if  no  claim  L=>  filed 
to  interrupt  it. 

§  4.    The  obligations  and  rights  of  the  assured. 

1276.  The  assured  is  bound  to  perform,  under  the  legal  liabilities,  all  the  acts 
enumerated  in  article  556. 

1277.  In  order  to  obtain  the  indemnity  for  a  major  or  minor  casualty,  the 
assured  must  prove:  The  voyage  of  the  vessel;  — -  The  shipment  of  the  insured 
subject-matter;  —  The  contract  of  insurance;  — The  loss  or  deterioration  of  the  things 
insured. 

The  proof  shall  be  made,  as  the  case  may  be,  by  the  contract  of  insurance, 
the  bOl  of  lading  of  the  master,  the  custom-house  permits,  the  shipper's  letter  of 
advice,  the  policy  of  insurance,  the  copy  of  the  log,  the  protest  of  the  master  and  the 
declarations  of  the  passengers  and  crew,  without  prejudice  to  the  other  means 
admitted  by  this  Code. 

1278.  In  the  event  of  loss  or  deterioration  of  goods  which  the  master  has  insured 
or  sliipped  on  his  own  account  or  by  commission  in  the  vessel  which  he  commands, 
he  shall  be  bound  to  prove,  besides  the  facts  mentioned  in  the  first  paragraph  of  the 
preceding  article,  the  purchase  of  the  goods,  by  the  invoices  of  the  sellers,  and  their 
shipment  and  carriage,  by  the  bill  of  lading,  which  must  be  signed  by  two  of  the 
principal  officers  of  the  vessel,  and  the  documents  of  the  voyage  and  payment  of 
the  customs  duties. 

1279.  When  the  assured  is  sailing  with  his  own  goods,  insured  in  the  RepubUo 
and  shipped  in  a  foreign  port,  he  shall  be  bound  to  prove  the  purchase  thereof  by 
their  corresponding  invoices;  and  their  shipment  and  carriage,  by  the  certificate  of 
the  Chilean  consul,  and,  in  his  default,  of  the  commercial  court  or  of  thecivil  authority 
of  the  place  of  shipment. 

1280.  The  assured  may  rescind  the  insurance  without  assigrnng  the  cause,  on 
paj'ing  the  legal  compensation  to  the  insurer. 

1281.  If  different  vessels  are  named  in  the  policy  for  shipping  the  insured  goods, 
the  assured  may  distribute  them  at  his  discretion  among  the  defined  vessels,  or 
load  them  on  only  one  of  them. 

The  exercise  of  this  right  produces  no  alteration  in  the  liabilities  of  the  insurers. 

1282.  The  assured  may  abandon  the  insured  subject-matter  in  the  events 
determined  by  the  law,  and  recover  from  the  insurers  the  sums  which  they  have 
insured  thereon. 

A  commission  agent  who  contracts  an  insurance  is  authorised  to  effect  an  aban  - 
donment,  when  he  is  the  lawful  holder  of  the  policy. 
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1283.  La  dejacion  tiene  lugar,  salva  estipulacion  en  contrario:  1.°  En  el  caso 
de  apresamiento  de  la  nave  asegurada;  —  2.°  En  el  de  naufrajio  de  la  misma;  — 
3.°  En  el  de  varamiento  con  rotura;  —  4.°  En  el  de  innavegabilidad  absoluta  por 
fortuna  de  mar,  o  relativa  por  imposibilidad  de  reparar  la  nave;  —  5.'^  En  el  de 
embargo  o  detencion  por  orden  del  Presidente  de  la  Repiiblica  o  de  una  potencia 
estranjera;  —  6.°  En  el  de  perdida  o  deterioro  material  de  los  objetos  asegurados, 
que  disminuyan  su  valor  en  las  tres  cuartas  partes  a  lo  menos  de  su  totalidad ;  — 
7.°  En  el  de  perdida  presunta  de  los  mismos. 

Todos  los  demas  daiios  seran  considerados  como  mera  averia  i  deberan  so- 
portarse  por  la  persona  a  quien  corresponda,  segun  la  lei  o  la  convencion. 

1284.  La  dejacion  no  puede  ser  condicional  ni  parcial. 

Caso  que  la  nave  o  su  carga  no  haya  sido  asegurada  por  todo  su  valor,  la  de- 
jacion no  se  estendera  sino  hasta  concurrencia  de  la  suma  asegurada,  en  proporcion 
con  el  importe  de  la  parte  descubierta. 

Si  la  nave  o  su  carga  fueren  aseguradas  separadamente,  el  asegurado  podra 
hacer  dejacion  de  uno  de  los  seguros  i  no  del  otro,  aunque  ambos  se  haUen  com- 
prendidos  en  una  misma  poliza. 

1285.  La  dejacion  de  la  nave  comprende  el  precio  del  trasporte  de  los  pasajeros 
i  el  flete  de  las  mercaderias  salvadas,  aun  cuando  hayan  sido  completamente  pa- 
gados,  sin  perjuicio  de  los  derechos  que  competan  al  prestador  a  la  gruesa,  a  la  tri- 
pulacion  por  sus  salarios  i  a  los  acreedores  que  hubieren  liecho  anticipaciones  para 
habilitar  la  nave,  o  para  los  gastos  causados  durante  el  ultimo  viaje. 

1286.  Por  causa  de  apresamiento  no  podra  hacerse  dejacion,  sino  en  el  caso 
en  que  por  la  represa  pasen  los  objetos  asegurados  al  dominio  de  un  tercero. 

Si  la  represa  de  la  nave  reintegrare  al  asegurado  en  la  propiedad  de  las  cosas 
aseguradas,  los  perjuicios  i  gastos  causados  por  el  apresamiento  se  reputaran  averia 
i  seran  pagados  por  los  aseguradores. 

1287.  El  asegurado,  o  el  capitan  en  su  ausencia,  puede  proceder  por  si  al  rescate 
de  las  cosas  apresadas;  pero  despues  de  ajustado  el  rescate,  debera  hacer  notificar 
el  convenio  a  los  aseguradores  en  la  primera  oportunidad  que  se  le  presente. 

1288.  Los  aseguradores  podran  aceptar  o  renunciar  el  convenio,  intimando 
su  resolucion  al  asegurado  o  al  capitan  dentro  de  las  veinticuatro  boras  siguientes 
a  su  notificacion. 

Aceptando  el  convenio,  los  aseguradores  entregaran  en  el  acto  el  importe  del 
rescate,  i  los  riesgos  ulteriores  del  viaje  continuaran  por  su  cuenta  conforme  a  las 
estipulaciones  de  la  poliza. 

Desechandolo,  pagaran  la  cantidad  asegurada,  sin  conservar  derecho  alguno 
sobre  los  objetos  rescatados. 

No  manifestando  su  resolucion  en  el  termino  senalado  en  el  inciso  primero, 
se  entendera  que  los  aseguradores  ban  repudiado  el  convenio. 

1289.  El  simple  varamiento  no  autoriza  la  dejacion  de  la  nave,  sino  en  el  caso 
en  que  esta  no  pueda  ser  puesta  a  flote. 

El  varamiento  con  rotura  parcial  autorizara  la  dejacion,  cuando  tal  accidents 
afecte  las  partes  esenciales  de  la  nave,  facilite  la  entrada  de  las  aguas  del  mar  i  oca- 
sione  graves  daiios,  aunque  estos  no  pasen  de  los  tres  cuartos  del  valor  de  la  nave. 

1290.  No  podra  hacerse  dejacion  por  causa  de  innavegabiUdad  siempre  que 
la  nave  pueda  ser  rehabihtada  para  continuar  i  acabar  el  viaje. 

Verificada  la  rehabiUtacion,  los  aseguradores  responderan  solamente  de  los 
gastos  i  averias  causados. 

Se  entiende  que  la  nave  no  puede  ser  rehabilitada  toda  vez  que  los  costos  de 
reparacion  excedan  de  los  tres  cuartos  de  la  suma  asegurada. 

La  innavegabilidad  sera  declarada  por  el  juzgado  de  comercio. 

1291.  La  inexistencia  del  acta  de  visita  de  la  nave  no  priva  al  asegurado  del 
derecho  de  probar  que  la  innavegabihdad  ha  sido  causada  por  fortuna  de  mar,  i 
no  por  vicio  de  construccion,  deterioro  o  vetustez  de  la  nave. 

1292.  Declarandose  que  la  nave  ha  quedado  innavegable,  el  propietario  de 
la  carga  asegurada  hara  notificar  la  resolucion  a  los  aseguradores  dentro  de  tres 
dias,  contados  desde  el  momento  en  que  dicha  resolucion  llegue  a  su  cono- 
cimiento. 
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1283.  Abandonment  may  take  place,  saving  an  agreement  to  the  contrary: 
1.  In  the  event  of  capture  of  the  insured  vessel;  —  2.  In  the  event  of  shipwreck 
thereof;  —  3.  In  the  event  of  stranding  and  breaking  up;  —  4.  In  the  event  of  ab- 
solute unseaworthiness  through  the  peiils  of  the  sea,  or  relative  unseaworthiness 
through  the  impossibility  of  repairing  the  vessel;  —  5.  In  the  event  of  arrest  or  deten- 
tion by  order  of  the  President  of  the  Republic  or  of  a  Foreign  Power;  —  6.  In  the 
event  of  the  loss  or  material  deterioration  of  the  insured  subject-matter,  diminishing 
its  value  by  at  least  three  fourth  parts  of  its  whole;  —  7.  In  the  event  of  the  presumed 
loss  thereof. 

All  other  damage  shall  be  considered  as  mere  average  and  must  be  borne  by 
the  person  to  whom  it  pertains  according  to  the  law  or  agreement. 

1284.  Abandonment  can  neither  be  conditional  nor  partial. 

When  the  vessel  or  her  cargo  have  not  been  insured  for  all  their  value,  the  aban- 
donment shall  only  extend  to  the  amount  concurrent  with  the  sum  insured,  in 
proportion  to  the  amount  of  the  uncovered  part. 

If  the  vessel  and  her  cargo  are  insured  separately,  the  assured  may  abandon  one 
of  the  insurances  and  not  the  other,  although  both  are  included  in  a  single  policy. 

1285.  Abandonment  of  a  vessel  includes  the  price  of  the  carriage  of  the  passengers 
and  the  freight  of  the  salved  goods,  even  when  they  have  been  completely  paid, 
without  prejudice  to  the  rights  of  the  lender  on  bottomry  bond,  of  the  crew  for  their 
wages  and  of  the  creditors  who  have  made  advances  for  fitting  out  the  vessel,  or  for 
the  expenses  incurred  during  the  last  voyage. 

1286.  Abandonment  cannot  be  effected  on  the  ground  of  capture,  except  when 
the  insured  subject-matter  passes  into  the  ownership  of  a  third  person  by  recapture. 

If  the  recapture  of  the  vessel  reinstates  the  assured  in  the  ownership  of  the  things 
insured,  the  damage  and  expenses  caused  by  the  capture  shall  be  considered  as 
average  and  shall  be  paid  by  the  insurers. 

1287.  The  assured,  or  in  his  absence  the  master,  may  himself  proceed  to  the 
ransom  of  the  captured  articles;  but  after  he  has  agreed  the  ransom,  he  must  cause 
the  agreement  to  be  notified  to  the  insurers  on  the  first  opportunity  that  presents 
itself. 

1288.  The  insurers  may  adopt  or  renounce  the  agreement,  by  intimating  their 
decision  to  the  assured  or  to  the  master  within  twenty-four  hours  following  their 
notification. 

If  they  adopt  the  agreement,  the  insurers  shall  at  once  pay  the  amount  of  the 
ransom,  and  the  subsequent  risks  of  the  voyage  shall  continue  to  be  borne  by  them 
according  to  the  stipulations  in  the  policy. 

If  they  reject  it,  they  shall  pay  the  sum  insured,  without  retaining  any  right 
over  the  ransomed  articles. 

If  they  fail  to  declare  their  decision  within  the  time  mentioned  in  the  first  para- 
graph, it  shall  be  understood  that  the  insurers  have  repudiated  the  agreement. 

1289.  Mere  stranding  does  not  authorise  the  abandonment  of  a  vessel,  except 
when  she  cannot  be  floated. 

Stranding  with  partial  breaking  up  authorises  abandonment,  when  the  accident 
affects  the  essential  parts  of  the  vessel,  makes  an  entrance  for  the  waters  of  the  sea 
and  occasions  serious  damage,  although  this  does  not  exceed  three  fourths  of  the 
value  of  the  vessel. 

1290.  Abandonment  cannot  be  effected  on  account  of  unseaworthiness,  when  the 
vessel  can  be  refitted  to  continue  and  finish  the  voyage. 

When  refitting  takes  place,  the  insurers  shall  only  be  liable  for  the  expenses  and 
damage  caused. 

\\  henever  the  expenses  of  repair  exceeds  three  fourths  of  the  insured  sum, 
it  is  understood  that  the  vessel  cannot  be  refitted. 

The  miseaworthiness  shall  be  declared  bj'  the  commercial  court. 

1291.  The  non-existence  of  the  minute  of  survey  of  the  vessel  does  not  deprive 
the  assured  of  the  right  of  proving  that  the  unseaworthiness  has  been  caused  by 
perils  of  the  sea,  and  not  by  defect  of  construction,  deterioration  or  age  of  the  vessel. 

1292.  When  it  is  declared  that  the  vessel  has  become  unseaworthy,  the  owners 
of  the  insured  cargo  shall  cause  the  decision  to  be  notified  to  the  insurers  within 
three  days,  reckoned  from  the  time  when  the  said  decision  comes  to  their  knowledge. 
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1293.  Los  aseguradores  i  el  asegurado,  o  en  ausencia  de  este  el  capitan,  practi 
caran  en  caso  de  innavegabilidad  todas  las  dilijencias  posibles  para  fletar  otra  nave 
que  conduzca  las  mercaderias  al  puerto  de  su  destino. 

1294.  Verificandose  el  trasporte  en  otra  nave,  los  aseguradores  correran  los 
riesgos  del  trasbordo  i  los  del  viaje  hasta  el  lugar  que  designe  la  poliza,  i  responderan 
ademas  de  las  averias,  gastos  de  descarga,  alniacenaje,  reembarque,  aumento  de 
flete  i  gastos  causados  para  salvar  i  trasbordar  las  mercaderias. 

1295.  Recayendo  el  seguro  sobre  el  casco  i  quilla  de  la  nave,  el  asegurado 
podra  hacer  dejacion  de  ella  al  tiempo  de  notificar  a  los  aseguradores  la  resolucion 
que  la  declare  innavegable. 

Pero  si  el  seguro  versare  sobre  la  carga,  no  podra  abandonarla  hasta  que  hayan 
trascurrido  seis  meses  si  la  inhabilitacion  de  la  nave  ocurriere  en  las  costas  de  la 
America  meridional  o  setentrional ,  ocho  sucediendo  en  las  de  Europa,  i  doce  si 
acaeciere  en  cualquiera  otra  parte. 

Estos  plazos  correran  desde  la  notificacion  que  prescribe  el  art.  1292. 

1296.  Si  dentro  de  los  plazos  que  establece  el  articulo  precedente  no  se  en- 
contrare  nave  para  continuar  el  viaje  i  consumar  el  trasporte  de  las  mercaderias 
asegiu-adas,  el  asegurado  podra  hacer  dejacion  de  eUas. 

1297.  Embargada  la  nave,  el  asegurado  hara  a  los  aseguradores  la  notificacion 
que  prescribe  el  niimero  5.  °  del  art.  556,  i  mientras  no  hayan  trascurrido  los  plazos 
prefijados  en  el  art.  1295,  no  podra  hacer  dejacion  de  los  objetos  asegurados. 

En  el  interin  el  asegurado  practicara,  por  si  o  en  union  con  los  aseguradores, 
las  jestiones  que  juzgue  conducentes  al  alzamiento  del  embargo. 

1298.  No  es  admisible  la  dejacion  por  otras  perdidas  o  deterioros  del  objeto 
asegurado  que  aqueUos  que  ocurran  despues  que  los  riesgos,  conforme  al  art.  1227, 
hayan  principiado  a  correr  por  cuenta  de  los  aseguradores. 

1299.  Para  determinar  si  el  siniestro  alcanza  o  no  a  las  tres  cuartas  partes 
del  valor  de  la  cosa  asegurada,  se  tomara  en  consideracion  la  perdida  o  deterioro 
material  que  fuere  directamente  causado  por  un  accidente  de  mar,  o  que  fuere  un 
resultado  forzoso  del  mismo  accidente. 

La  venta  autorizada  de  mercaderias  que  se  efectuare  durante  el  viaje  importa 
perdida  o  deterioro  material,  siendo  hecha  para  ocurrir  a  las  necesidades  de  la  espedi- 
cion,  o  para  evitar  que  el  deterioro  sufrido  por  fortuna  de  mar  cause  la  perdida  total. 

1300.  En  los  casos  de  apresamiento,  naufrajio  o  varamiento  con  rotura,  las 
dilijencias  que  practique  el  asegurado  en  cumplimiento  de  las  obligaciones  que 
impone  el  niimero  4.  °  del  art.  556,  no  importaran  renuncia  del  derecho  que  tiene 
para  hacer  dejacion  de  los  objetos  asegurados. 

El  asegurado  sera  creido  sobre  su  juramento  en  la  determtnacion  de  los  gastos 
de  salvamento  i  recobro,  sin  perjuicio  de  los  derechos  del  asegurador  para  acreditar 
su  exajeracion. 

1301.  El  asegurado  debera  hacer  la  dejacion  dentro  de  los  siguientes  plazos: 
De  seis  meses,  acaeciendo  el  siniestro  en  la  costa  occidental  de  America;  —  De 
ocho  meses,  ocurriendo  en  la  costa  oriental  de  America,  en  la  occidental  de  Africa 
o  en  cualquiera  de  Europa;  —  De  doce  meses,  si  sucediere  en  cualquier  otro 
puerto  del  mundo. 

La  dejacion  se  hara  ante  el  juzgado  de  comercio  a  fin  de  que  mande  nottficarla 
a  los  aseguradores  para  los  efectos  de  derecho. 

1302.  Los  plazos  seiialados  en  el  articulo  anterior  correran,  en  los  casos  de 
apresamiento,  desde  que  el  asegurado  reciba  la  noticia  de  que  la  nave  ha  sido  con- 
ducida  a  cualquiera  de  los  puertos  de  alguna  de  las  costas  mencionadas. 

En  los  casos  de  naufrajio,  varamiento  con  rotura,  perdida  verdadera  o  deterioro, 
los  plazos  seran  contados  desde  la  recepcion  de  la  noticia  del  siniestro;  i  en  los  de 
innavegabilidad  o  embargo,  desde  el  vencimiento  de  los  plazos  seiialados  en  el 
art.  1295. 

El  derecho  de  hacer  dejacion  caduca  por  el  vencimiento  de  los  respectivos 
plazos. 

1303.  La  noticia  se  tendra  por  recibida  si  se  probare  que  el  siniestro  ha  sido 
notorio  entre  los  comerciantes  de  la  residencia  del  asegurado,  o  que  este  ha  sido 
avisado  de  el  por  el  capitan,  su  consignatario  o  sus  corresponsales. 

1304.  El  asegurado  puede  renunciar  los  plazos  espresados,  hacer  dejacion  en 
el  acto  de  notificar  al  asegurador,  salvo  los  casos  de  innavegabilidad  i  embargo  de 
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1293.  In  the  event  of  unseaworthiness,  the  insurers  and  the  assured,  or  in  the 
absence  of  the  latter,  the  master,  shall  take  all  possible  steps  to  charter  another 
vessel  to  carry  the  goods  to  the  port  of  their  destination. 

1294.  When  the  carriage  is  effected  in  another  vessel,  the  insurers  shall  run  the 
risks  of  the  transhipment  and  those  of  the  voyage  to  the  place  defined  in  the  policy, 
and  shall  also  be  liable  for  the  average,  expenses  of  discharge,  warehouse  rent,  reship- 
ment,  increase  of  freight  and  the  expenses  caused  for  the  purpose  of  salving  and 
transhipping  the  goods. 

1295.  When  the  insurance  is  on  the  hull  and  keel  of  the  vessel,  the  assured  may 
effect  abandonment  of  her  at  the  time  of  notifying  the  decision  which  declares  her 
unseaworthy  to  the  insurers. 

But  if  the  insurance  is  on  the  cargo,  he  cannot  abandon  this  until  six  months 
have  expired  if  the  unseaworthiness  of  the  vessel  occurs  on  the  coasts  of  South  or 
North  America,  eight  if  it  happens  on  the  coasts  of  Europe,  and  twelve  if  it  occurs 
in  any  other  part  of  the  world. 

These  times  shall  run  from  the  notification  prescribed  by  article  1292. 

1296.  If  within  the  times  enacted  by  the  preceding  article  no  vessel  is  met  with 
to  continue  the  voyage  and  finish  the  carriage  of  the  goods  insured,  the  assured'^may 
abandon  them. 

1297.  If  the  vessel  is  arrested,  the  assured  shall  notify  the  insurers  as  prescribed 
by  number  5  of  article  556,  and  cannot  abandon  the  insured  subject-matter  until 
the  times  fixed  by  article  1295  have  expired. 

In  the  meantime,  the  assured,  by  himself  or  in  conjunction  with  the  insurers, 
shall  take  such  steps  as  he  deems  conducive  to  the  revocation  of  the  arrest. 

1298.  No  abandonment  is  admissible  for  losses  or  deteriorations  of  the  insured 
subject-matter  other  than  those  which  occur  after  the  risks  have  begun  to  run^j^on 
account  of  the  insurers,  according  to  article  1227. 

1299.  In  order  to  determine  whether  the  casualty  amounts  to  the  three  fourth 
parts  of  the  value  of  the  insured  subject-matter  or  not,  the  loss  or  material  deteriora- 
tion which  is  directly  caused  by  an  accident  of  the  sea,  or  which  is  an  inevitable 
result  of  the  same  accident,  shall  be  taken  into  consideration. 

The  authorised  sale  of  goods,  effected  during  a  voyage,  involves  loss  or  material 
deterioration,  when  it  is  effected  in  order  to  meet  the  necessities  of  the  voyage,  or 
to  prevent  the  deterioration  suffered  through  the  perils  of  the  sea  causing  a  total  loss. 

1300.  In  cases  of  capture,  shipwreck  or  stranding  accompanied  by  breaking-up, 
the  measures  adopted  by  the  assured  in  fulfilment  of  the  obligations  imposed  by 
number  4  of  article  556,  shall  not  involve  renunciation  of  his  right  to  abandon  the 
insured  subject-matter. 

In  fixing  the  expenses  of  salvage  and  recovery,  the  assured  shall  be  believed 
on  his  oath,  without  prejudice  to  the  rights  of  the  insurer  to  prove  his  exaggeration. 

1301.  The  assured  must  effect  the  abandonment  within  the  following  times: 
Six  months,  when  the  casualty  happens  on  the  West  coast  of  America;  —  Eight 
months,  when  it  occurs  on  the  East  coast  of  America,  on  the  West  coast  of  Africa, 
or  on  any  coast  of  Eiurope;  —  Twelve  months,  if  it  takes  place  in  any  other  part  of 
the  world. 

Abandonment  shall  be  effected  before  the  commercial  judge,  so  that  he  may 
order  it  to  be  notified  to  the  insurers  for  the  effects  which  follow  by  law. 

1302.  In  cases  of  capture,  the  times  mentioned  in  the  preceding  article  shall  run 
from  the  assured  receiving  the  news  that  the  vessel  has  been  carried  to  any  of  the 
ports  of  any  of  the  said  coasts. 

In  cases  of  shipwTeck,  stranding  with  breaking-up,  real  loss  or  deterioration, 
the  times  shall  be  reckoned  from  the  reception  of  the  news  of  the  casualty;  and  in 
cases  of  unseaworthiness  or  arrest,  from  the  expiration  of  the  times  mentioned  in 
article  1295. 

The  right  of  effecting  abandonment  lapses  by  the  expiration  of  the  respective 
times. 

1303.  The  news  shall  be  held  to  have  been  received  if  it  is  proved  that  the  casualty 
has  been  notorious  among  the  merchants  of  the  residence  of  the  assured,  or  that 
the  latter  has  been  advised  thereof  by  the  master,  his  consignee  or  his  correspondents. 

1304.  The  assured  may  renounce  the  said  times  and  effect  abandonment  when 
notifying  the  insurer,  except  in  cases  of  unseaworthiness  and  arrest  dealt  with  by 
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que  tratan  los  art.  1295  i  1297,  i  cobrar  la  indemnizacion  convenida  con  justificacion 
de  la  perdida  de  los  objetos  asegurados. 

1305.  Se  presume  perdida  la  nave,  si  dentro  de  un  ano  en  los  viajes  oidinarios, 
o  de  dos  en  los  estraordinarios  o  de  larga  travesia,  no  se  hubieren  recibido  noticias 
de  eUa;  i  en  tal  caso  el  asegurado  podra  hacer  dejacion  i  exijir  a  los  aseguradores 
el  pago  de  la  indemnizacion  estipulada,  sin  necesidad  de  probar  la  perdida. 

El  ano  o  los  dos  aiios  se  contaran  desde  la  salida  de  la  nave  o  desde  el  dia  a 
que  se  refieran  las  ultimas  noticias. 

La  dejacion  se  hara  dentro  de  los  plazos  designados  en  el  art.  1301. 

Estos  plazos  correran  desde  el  vencimiento  del  ano  o  de  los  dos  aiios  espresados ; 
i  para  determinar  el  que  corresponda  en  un  caso  dado,  se  reputara  acaecida  la  per- 
dida en  la  costa  o  puerto  de  donde  se  hubieren  recibido  las  ultimas  noticias,  i  segun 
la  situacion  de  esos  lugares,  el  plazo  sera  de  seis,  ocho  o  doce  meses. 

1306.  Para  la  aplicacion  de  lo  dispuesto  en  el  inciso  primero  del  articulo  anterior, 
se  consideraran  viajes  ordinarios  los  que  se  liagan  en  la  costa  de  la  Repiiblica  o  para 
alguno  de  los  puertos  del  Pacifico,  i  estraordinarios  o  de  larga  travesia  los  que  se 
dirijan  a  cualquiera  otra  parte  del  mundo. 

1307.  La  presuncion  de  perdida  establecida  en  el  art.  1305  es  aplicable  al 
seguro  por  tiempo  limitado,  sin  perjuicio  del  derecho  de  los  aseguradores  para  re- 
clamar  la  devolucion  de  lo  que  hubieren  pagado,  probando  que  la  perdida  ocurrio 
despues  de  haber  espirado  el  termino  estipulado. 

1308.  A  mas  de  la  declaracion  ordenada  en  el  numero  6.  °  del  art.  556,  el  ase- 
gurado hara  otra,  al  tiempo  de  verificar  la  dejacion,  en  la  que  debera  manifestar 
los  prestamos  a  la  gruesa  que  hubiere  tornado  sobre  los  objetos  abandonados. 

El  plazo  para  el  pago  de  la  indemnizacion  convenida  no  principiara  a  correr 
sino  cuando  el  asegurado  haya  heclio  las  declaraciones  indicadas. 

El  retardo  de  las  declaraciones  preceptuadas  no  prorroga  los  plazos  concedidos 
para  entablar  la  accion  de  dejacion. 

1309.  Cometiendo  fraude  en  las  declaraciones  prescritas,  el  asegurado  perdera 
todos  los  derechos  que  le  conf  iere  el  seguro  i  pagara  ademas  los  prestamos  a  la  gruesa 
que  hubiere  tomado,  no  obstante  la  perdida  de  los  objetos  gravados. 

El  asegurado,  sin  embargo,  podra  acreditar  que  las  omisiones  o  inexactitudes 
en  que  hubiere  incurrido  no  han  procedido  de  un  designio  fraudulento,  o  que  no 
causan  perjuicio  alguno  a  los  aseguradores. 

1310.  La  dejacion  admitida  o  declarada  valida  en  juicio  contradictorio,  tras- 
fiere  desde  su  fecha  a  los  aseguradores  el  dominio  irrevocable  de  las  cosas  aseguradas 
con  todos  los  derechos  i  obligaciones  del  asegurado. 

Si  la  nave  regresare  despues  de  admitida  la  dejacion,  el  asegurador  no  quedara 
por  eso  exento  del  pago  de  los  objetos  abandonados;  pero  si  el  siniestro  en  que  se 
hubiere  fundado  la  dejacion  no  fuere  efectivo,  cualquiera  de  las  partes  podra  de- 
mandar  nulidad  de  eUa. 

Mientras  la  dejacion  no  sea  aceptada  por  los  aseguradores,  o  establecida  por 
sentencia,  el  asegurado  podra  retractarla. 

1311.  El  asegurado  puede  optar  entre  la  accion  de  dejacion  i  la  de  averia; 
pero  no  podra  ejercitar  ambas  a  la  vez,  sino  subsidiariamente. 

La  sentencia  que  niega  lugar  a  la  dejacion  no  produce  cosa  juzgada  respecto 
de  la  accion  de  averia. 

1312.  Las  cosas  abandonadas  estan  privilejiadamente  afectas  al  pago  de  la 
cantidad  asegurada. 

Titulo  VI 11.  De  la  prescripcion  de  las  obligaciones  pecuHares  del  comercio 
maritimo  i  de  la  escepcion  de  inadmisibilidad  de  algunas  acciones  especiales. 

§  1.°    Dc  la  prescripcion. 

1313.  Prescriben  en  seis  meses  las  acciones  para  el  cobro  del  pasaje,  de  los 
fletes  de  la  nave  i  de  la  contribucion  a  las  averias  comunes. 

Los  seis  meses  principiaran  a  correr  en  el  primer  caso  desde  el  arribo  de  la  nave, 
i  en  el  segundo  i  tercero  desde  la  efectiva  entrega  de  las  mercaderias  que  adeuden 
los  fletes  i  la  contribucion;  pero  si  el  capitan  solicitare  judicialmente  el  arreglo  de 
la  averia,  el  plazo  indicado  correra  desde  la  terminacion  del  juicio. 
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articles  1295  and  1297,  and  may  recover  the  agreed  indemnity  on  proving  the  loss 
of  the  insured  subject-matter. 

1305.  The  loss  of  a  vessel  is  presumed,  if  no  news  has  been  received  of  her 
■v^ithin  one  year  on  ordinary  voyages,  and  two  years  on  extraordinary  voyages,  or 
voyages  of  great  length;  and  in  that  event,  the  assured  may  effect  abandonment 
and  demand  payment  of  the  agreed  indemnity  from  the  insurers,  without  the  neces- 
sity of  proving  the  loss. 

The  year  or  two  years  shall  be  reckoned  from  the  sailing  of  the  vessel  or  from 
the  day  to  which  the  last  news  may  be  referred. 

Abandonment  shall  be  effected  within  the  times  defined  bj'  article  1301. 

These  times  shall  run  from  the  expiration  of  the  said  year  or  two  years :  and  for 
the  purpose  of  determining  which  period  belongs  to  a  given  case,  the  loss  shall  be 
considered  as  having  happened  on  the  coast  or  in  the  port  whence  the  last  news  has 
been  received,  and  according  to  the  situation  of  those  places,  the  time  shall  be  six, 
eight  or  twelve  months. 

1306.  For  the  purpose  of  apphnng  the  provisions  of  the  first  paragraph  of  the 
preceding  article,  voyages  made  on  the  coast  of  the  Republic  or  to  anj'  of  the  ports 
of  the  Pacific  shall  be  considered  ordinary,  and  those  to  any  other  part  of  the  world 
shall  be  considered  extraordinary  or  of  great  length. 

1307.  The  presumption  of  loss  enacted  by  article  1305  applies  to  an  insurance 
for  a  limited  time,  without  prejudice  to  the  right  of  the  insurers  to  claim  the  return 
of  what  they  have  paid,  on  proving  that  the  loss  occurred  after  the  agreed  term  had 
expired. 

1308.  Besides  the  declaration  ordered  by  number  6  of  article  556,  the  assured 
shall  make  another,  at  the  time  of  effecting  abandonment,  wherein  he  must  set  out 
the  bottomry  loans  which  he  has  borrowed  on  the  abandoned  subject-matter. 

The  time  for  the  paj-ment  of  the  agreed  indemnity  shall  only  begin  to  run  when 
the  assured  has  made  the  said  declarations. 

A  delay  in  the  ordered  declarations  does  not  extend  the  times  granted  for  filing 
an  action  of  abandonment. 

1309.  If  he  commits  fraud  in  the  prescribed  declarations,  the  assured  shall  lose  aU 
the  rights  which  are  conferred  on  him  by  the  insurance,  and  shall  also  pay  the  bottomry 
loans  which  he  has  borrowed,  notwithstanding  the  loss  of  the  things  charged  therewith. 

Nevertheless,  the  assured  may  jDrove  that  the  omissions  or  inaccuracies  of  which 
he  has  been  guilty,  have  not  proceeded  from  a  fraudulent  intention,  or  that  they 
cause  no  damage  to  the  insurers. 

1310.  An  abandonment  which  has  been  admitted  or  declared  valid  in  an  opposed 
action,  transfers  the  irrevocable  ownership  of  the  things  insured  to  the  insurers 
from  the  date  thereof,  together  with  all  the  rights  and  obligations  of  the  assured. 

If  the  vessel  returns  after  the  abandonment  has  been  admitted,  the  insurer  shall 
not  therefore  be  exonerated  from  the  payment  for  the  insured  subject-matter;  but 
if  the  casualty  on  which  the  abandonment  has  been  based  has  not  taken  place,  any 
of  the  parties  may  claim  the  annulment  thereof. 

The  assured  may  withdraw  the  abandonment  as  long  as  it  is  not  accepted  by 
the  insurers,  or  established  by  judgment. 

1311.  The  assured  may  elect  between  the  action  of  abandonment  and  that  of 
average;  but  cannot  bring  both  at  the  same  time  except  in  a  supplementary  way. 

A  judgment  which  rejects  the  abandonment  does  not  form  a  res  judicata  with 
respect  to  the  action  of  average. 

1312.  The  things  which  are  abandoned  are  subjected  in  a  privileged  manner 
to  the  payment  of  the  sum  insured. 

Title  VIII.    Prescription  of  the  obligations  peculiar  to  maritime  commerce. 
The  defence  of  inadmissibility  in  certain  special  actions. 

§  1.    Prescription. 

1313.  Actions  for  the  recovery  of  passage  money,  freights  of  a  vessel  and  con- 
tribution to  general  average,  are  prescribed  in  six  months. 

The  six  months  shall  begin  to  run,  in  the  fkst  case,  from  the  arrival  of  the  vessel, 
and  in  the  second  and  third  cases,  from  the  actual  delivery  of  the  goods  which  owe 
the  freights  and  the  contribution;  but  if  the  master  ai^plies  to  the  court  for  adjustment 
of  the  average,  the  said  time  shall  run  from  the  termination  of  the  action. 
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1314.  Prescriben  en  un  ano  las  acciones  dirijidas  a  obtener  el  pago:  l.°De 
los  suministros  de  maderas  i  demas  objetos  necesarios  para  construir,  reparar, 
pertrechar  i  aprovisionar  la  nave;  —  2.°  De  los  salaries  debidos  a  los  artesanos 
i  obreros  por  trabajos  ejecutados  en  la  construccion  o  reparacion  de  la  nave,  o  del 
precio  de  las  obras  destinadas  al  servicio  de  la  misma;  —  3.°  De  los  alimentos  o 
dinero  suministrado  a  la  tripulacion  per  orden  del  capitan ;  —  4.  °  De  los  salarios  i 
gratificaciones  debidas  a  los  sobrecargos,  oficiales  i  tripulacion  de  la  nave. 

En  el  mismo  tiempo  prescribe  la  accion  dirijida  a  obtener  la  entrega  de  la  carga. 

1315.  En  los  casos  designados  en  los  tres  primeros  numeros  del  articulo  anterior 
el  ano  se  contara  respectivamente,  o  desde  el  momento  en  que  se  hayan  entregado 
las  especies,  o  desde  aquel  en  que  se  haya  efectuado  el  servicio;  para  lo  cual  sera 
necesario  que  la  nave  haya  estado  fondeada  por  el  espacio  de  quince  dias,  dentro 
del  mismo  ano,  en  el  puerto  donde  se  hubiere  contraido  la  deuda. 

En  el  caso  contrario  los  acreedores  conservar^n  su  accion,  aun  despues  de  vencido 
el  aiio,  hasta  que  fondee  la  nave  i  quince  dias  mas. 

En  los  casos  enunciados  en  el  numero  4.  °  e  inciso  ultimo  del  mismo  articulo  el 
afio  correra  desde  que  la  nave  sea  admitida  a  libre  platica. 

1316.  Las  acciones  procedentes  de  un  prestamo  maritimo  o  de  un  seguro 
prescriben  en  cinco  anos,  contados  desde  la  fecha  del  respective  contrato,  sin  per- 
juicio  de  las  prescripciones  especiales  referentes  a  la  accion  de  dejacion. 

1317.  La  prescripcion  de  la  accion  de  dejacion  no  estingue  la  accion  de  averia. 

1318.  Las  acciones  que  procedan  de  las  obligaciones  de  que  trata  el  presente 
Libro  i  que  no  tengan  plazo  senalado  para  prescribir,  duraran  cinco  aiios. 

§  2.°    De  la  escepcion  de  inadmisihilidad. 

1319.1)  Son  inadmisibles :  1.°  La  accion  contra  el  capitan  i  aseguradores  por  la 
averia  particular  o  comun  que  hubieren  sufrido  las  mercaderias,  siempre  que  estas 
sean  recibidas  sin  protesta;  —  2.°  La  accion  de  averia  contra  el  fletador  toda 
vez  que  el  capitan  entregue  las  mercaderias  i  reciba  el  flete  sin  protestar;  — 
3.°  La  accion  dirijida  al  resarcimiento  de  la  averia  causada  por  abordaje  si  el 
capitan  no  hubiere  protestado  oportunamente.  Esta  disposicion  no  se  estiende  al 
caso  en  que  el  abordaje  cause  la  perdida  total  de  la  nave. 

1320.  Las  protestas  enunciadas  en  el  articulo  precedente  no  produciran  efecto 
alguno:  1.°  Si  no  fueren  hechas  i  notificadas  dentro  de  setenta  i  dos  horas  en  los 
casos  designados  en  los  dos  primeros  numeros,  i  de  veinticuatro  en  el  que  designa  el 
tercero;  —  2.°  Si  hechas  i  notificadas  en  los  plazos  indicados,  no  se  entablare 
demanda  dentro  de  dos  meses  contados  desde  la  fecha  de  la  respectiva  protesta. 

1321.  Haciendose  por  partes  la  entrega  de  mercaderias  visiblementc  averiadas, 
las  setenta  i  dos  horas  seran  contadas  desde  que  la  recepcion  quede  enteramente 
concluida. 

En  todo  caso,  si  la  averia  no  fuere  visible,  el  plazo  correra  desde  el  momento 
en  que  las  mercaderias  ingresen  al  almacen  del  asegurado. 

Si  la  apertura  de  los  bultos  en  la  aduana  a  presencia  del  asegurado,  o  un  accidente 
cualquiera  conocido  por  este,  manifestare  la  existencia  de  la  averia  antes  que  las 
mercaderias  hubieren  sido  introducidas  a  sus  almacenes,  el  plazo  enunciado  correra 
desde  el  descubrimiento  de  la  averia. 

1322.2)  Las  veinticuatro  horas  correran  en  el  caso  de  abordaje,  sea  cual  fuere 
el  lugar  donde  haya  ocurrido,  desde  el  primer  momento  en  que  el  capitan  pueda 
protestar. 

1323.  Los  aseguradores  no  podran  oponer  la  inadmisihilidad  i  caducidad  que 
pronxmcian  los  art.  1319  i  1320,  si  antes  de  la  entrega  las  mercaderias  fueren  ven- 
didas  a  solicitud  de  algun  acreedor  del  asegurado. 


1)  Jurispr.:   V^ase  articulo  90.5. 

2)  Jurispr.:  Una  nave  fu6  abordada  en  el  puerto  de  Valparaiso  el  1.°  de  Febrero  de  1897, 
i  sufrio  averias  que  hicieron  temer  por  su  estabilidad.  El  capitan  se  dedic6  a  repararlas,  i  solo 
bajo  a  tierra  a  hacer  su  protesta  el  dia  cuatro  del  indicado  mes,  despues  de  reparar  provisoria- 
mente  su  barco.  Llamado  por  la  Corte  Naval,  habia  desembarcado  el  dia  anterior,  pero  lini- 
eamente  por  cl  tiempo  indispensable  para  prestar  su  declaracion.  La  C.  de  Valparaiso  declai'6 
que  la  protesta  se  habia  efectuado  en  tiempo,  porque  el  capitan  habia  estado  antes  legalment© 
impedido  para  hacerla,  desde  que  le  obligaba  a  permanecer  a  bordo  el  N.°  17  del  Art.  907. 
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1314.  Actions  are  prescribed  by  one  year  when  they  are  brought  to  obtain 
payment :  1 .  For  supplies  of  wood  and  other  things  necessary  for  building,  repairing, 
supplj'ing  and  provisioning  a  vessel;  —  2.  Of  the  wages  due  to  the  artisans  and 
workmen  for  work  done  in  the  building  or  repairing  of  a  vessel,  or  of  the  price  of 
work  intended  for  the  service  thereof;  —  3.  For  food  or  money  supplied  to  the  crew 
by  order  of  the  master ;  —  4.  Of  the  pay  and  gratuities  due  to  the  supercargoes,  officers 
and  crew  of  the  vessel. 

An  action  brought  to  obtain  delivery  of  the  cargo  is  prescribed  in  the  same  time. 

1315.  In  the  cases  defined  by  the  three  first  numbers  of  the  preceding  article 
the  year  shaD  be  reckoned  either  from  the  time  when  the  things  have  been  delivered, 
or  from  that  at  which  the  service  has  been  effectuated;  for  which  purpose  it  shall  be 
necessary  that  the  vessel  has  been  moored  for  the  space  of  fifteen  days  within  the  same 
year,  in  the  port  where  the  debt  has  been  contracted. 

In  the  contrary  event,  the  creditors  shall  preserve  their  rights  of  action,  even 
after  the  expiration  of  the  year,  until  the  vessel  anchors  and  for  fifteen  days  more. 

In  the  events  mentioned  in  number  4,  and  the  last  paragraph  of  the  said  article, 
the  year  shall  run  from  the  vessel  being  admitted  to  free  pratique. 

1316.  Actions  arising  from  a  maritime  loan  or  from  an  insurance  are  prescribed 
in  five  j'ears,  reckoned  from  the  date  of  the  contract  in  question,  without  prejudice 
to  the  special  prescriptions  which  relate  to  the  action  of  abandonment. 

1317.  Prescription  of  an  action  founded  on  abandonment  does  not  extinguish 
the  action  founded  on  average. 

1318.  Rights  of  action  which  proceed  from  obligations  dealt  -n-ith  in  this  Book 
and  which  have  no  time  named  for  prescription,  shall  last  five  years. 

§  2.     The  defence  of  inadmissibility. 

1319.1)  The  foliowang  actions  are  not  admissible:  1.  An  action  against  the 
master  and  insurers  for  particular  or  general  average  suffered  by  the  goods,  provided 
that  they  have  been  accepted  without  protest;  —  2.  An  action  for  average  against 
a  freighter,  whenever  the  master  delivers  the  goods  and  receives  the  freight  without 
protesting;  —  3.  An  action  brought  for  compensation  for  damage  caused  by  collision, 
if  the  master  has  not  protested  in  due  time.  —  This  provision  does  not  extend 
to  the  case  of  a  collision  causing  the  total  loss  of  the  vessel. 

1320.  The  protests  mentioned  in  the  preceding  article  shall  have  no  effect: 
1 .  If  they  are  not  made  and  notified  mthin  seventy -two  hours  in  the  events  designated 
in  the  first  two  numbers,  and  within  twenty-four  hours  in  the  case  designated  in  the 
third;  —  2.  If,  although  they  are  made  and  notified  within  the  said  times,  an  action  is 
not  commenced  within  two  months,  reckoned  from  the  date  of  the  respective  protest. 

1321.  If  the  delivery  of  goods  which  are  visibly  damaged  is  effected  partially, 
the  seventy-two  hours  shall  be  reckoned  from  the  conclusion  of  final  acceptance. 

In  every  case,  the  time  shall  run  from  the  moment  when  the  goods  enter  the 
warehouse  of  the  assured,  if  the  damage  is  not  visible. 

If  the  opening  of  the  parcels  in  the  customs-house  in  the  presence  of  the  assured, 
or  any  accident  knowii  to  the  latter,  shows  the  existence  of  the  damage  before  the 
goods  have  been  brought  into  his  warehouses,  the  said  time  shall  run  from  the  dis- 
covery of  the  damage. 

1322.2)  In  a  case  of  collision,  whatever  be  the  place  where  it  has  occurred,  the 
twenty-four  hours  shall  run  from  the  first  moment  that  the  master  is  able  to  protest. 

1323.  If  the  goods  are  sold  on  the  application  of  any  creditor  of  the  assured 
before  the  deUvery,  the  msurers  cannot  defend  on  the  ground  of  the  inadmissibility 
and  lapse,  set  forth  in  articles  1319  and  1320. 


1)  Jurisprudence:   see   Article  905. 

2)  Jurisprudence:  A  vessel  was  run  into  in  the  port  of  Valparaiso  on  1  February  1897,  and 
suffered  damages  which  gave  occasion  to  fear  for  her  stability.  The  master  occupied  himself  in 
repairing  them,  and  only  went  ashore  to  make  his  protest  on  the  fourth  day  of  the  said  month,  after 
temporarily  repairing  his  vessel.  On  the  summons  of  the  Naval  Court  he  had  disembarked  on 
the  previous  day,  but  only  for  the  time  actually  necessary  for  making  his  declaration.  The  Court 
of  Appeal  of  Valparaiso  declared  that  the  protest  had  been  made  in  time,  because  the  master 
had  before  been  lawfully  prevented  from  making  it,  as  No.  17  of  Art.  907  obliged  him  to  remain 
on  board. 
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Pero  podran  oponerlas,  habiendo  entrega  i  recepcion  de  mercaderias,  sea  cual 
fuere  la  accion  a  que  de  lugar  el  dano  que  estas  hubieren  sufrido. 

1324.  Tampoco  podra  alegar  el  fletador  las  escepciones  que  establecen  los 
art.  1319  i  1320,  si  hallandose  en  la  nave  al  tiempo  del  siniestro,  hubiere  firmado 
el  acta  de  echazon,  o  si  antes  de  recibir  las  mercaderias  i  pagar  el  flete,  hubiere  con- 
venido  por  escrito  con  el  capitan  en  el  arreglo  de  la  averia. 


Libro  cuarto.    De  las  quiebras. 


Titulo  I.    De  la  quiebra  en  jeneral. 

§  1.°    Reglas  jenerales. 

1325.1)  Quiebra  es  el  estado  del  comerciante  que  cesa  en  el  pago  de  sua  obli- 
gaciones  mercantiles. 

1326.  La  mera  suspension  de  pagos  no  constituye  el  estado  de  quiebra  cuando 
todos  los  acreedores  unanimemente    otorgan  esperas  al  deudor  comun. 

1327.  Para  constituir  el  estado  de  quiebra  no  es  menester  que  la  cesacion  de 
pagos  sea  jeneral. 

1328.2)  La  quiebra  es  un  estado  indivisible;  i  por  consiguiente,  abraza  la  uni- 
versalidad  de  los  bienes  i  deudas  del  fallido. 

1329.  La  quiebra  de  una  sociedad  coleetiva  o  en  comandita  importa  la  quiebra 
personal  de  los  socios  solidarios  que  la  componen;  pero  la  quiebra  de  uno  de  estos 
no  constituye  en  quiebra  a  la  sociedad. 

§  2.°    Clasificacion  de  la  quiebra. 

1330.  La  quiebra  es  fortuita,  culpable  o  fraudulenta. 

1331.  Es  fortuita  la  quiebra  que  proviene  esclusivamente  de  casos  fortuitos 
o  de  fuerza  mayor. 

1332.  Se  presume  de  derecho  que  la  quiebra  es  culpable  en  los  casos  que  siguen : 
1.°  Si  los  gastos  domesticos  i  personales  del  fallido  hubieren  sido  excesivos,  habida 
consideracion  a  su  capital  Hquido,  a  su  rango  social  i  al  niimero  de  personas  de 
su  f amilia ;  —  2.  °  Si  el  fallido  hubiere  perdido  f uertes  sumas  en  cualquier  especie 
de  juego,  en  apuestas  cuantiosas,  o  en  operaciones  ficticias  de  bolsa;  —  3.°  Si 
con  intencion  de  retardar  la  quiebra,  el  fallido  hubiere  comprado  mercaderias  para 
venderlas  por  menor  precio  que  el  corriente,  contraido  prestamos,  puesto  en  circu- 
lacion  valores  de  credito,  o  empleado  otros  arbitrios  ruinosos  para  hacerse  de 
fondos;  —  4.°  Si  despues  de  la  cesacion  de  pagos  hubiere  pagado  a  un  acreedor 
en  perjuicio  de  los  demas. 

1333.  La  quiebra  se  reputa  culpable  en  los  casos  siguientes:  1.°  Si  el  faUido 
no  tuviere  hbros  o  inventarios,  o  si  teniendolos,  no  hubieren  sido  llevados  los 
libros  con  la  regularidad  exijida,  o  los  inventarios  no  fueren  exactos  i  completos, 
de  tal  suerte  que  unos  i  otros  no  manLfiesten  la  verdadera  situacion  del  activo  i 
pasivo;  —  2.°  Si  no  conservare  las  cartas  que  se  le  hubieren  dirijido  con  relacion 
a  sus  negocios;  —  3.°  Si  hubiere  omitido  la  inscripcion  de  los  documentos  enu- 
nierados  en  el  art.  22;  —  4.°  Si  hubiere  prestado  fianza  o  contraido  por  cuenta 

1)  Jiirispr.:  No  puede  sostenerse  que  ha  cesado  en  el  pago  de  obligaciones  mercantiles 
el  comerciante  que  niega  la  douda  que  se  le  cobra.  C.  de  Concepcion.  G.  de  los  T.  A.  1899, 
S.  2691,  p.  2017,  T.  II. 

Para  determinar  la  cesacion  de  pagos,  no  debe  atenderse  a  la  situacion  en  que  el  activo 
es  moment4neamente  inferior  al  pasivo,  sino  al  hecho  preciso  de  dejarse  de  pagar  ima  deuda 
comercial  exijible.     C.  de  La  Serena.     18  de  Mayo  de  1904.    N.°  5,  A.  II,  p.  104,  R.  de  D.  i  J. 

No  cesa  en  el  pago  de  obligaciones  mercantiles  el  comerciante  que  adeuda  el  arriendo  ven- 
cido  del  inmueble  que  ocupa  con  su  negocio.  Tampoco  comprueban  la  cesacion  de  pagos  las 
cuentas  que  han  sido  negadas  por  el  deudor,  mientras  no  se  compruebe  su  veracidad.  C.  Suprema. 
12  de  Enero  de  1905.    N.°  8,  A.  II,  p.  310,  R.  de  D.  i  J. 

2)  Art.  573  C.  de  P.  C.*)  El  concurso  produce  para  el  fallido  i  sus  acreedores  un  estado 
indivisible.  Comprendera  todos  los  bienes  de  aqudl  i  todas  sus  obligaciones,  aun  cuando  no  sean 
de  plazo  vencido,  salvo  aquellos  bienes  i  obligaciones  que  la  lei  espresamente  esceptiie. 

•|  A  nuestro  juicio,  debe  enterderse  que  los  artlculoa  del  C.  de  P.  C.  que  copiamoa  han  venido  a  reemplazar, 
complementar  o  modificar  los  respectivos  articulos  del  C.  de  C. 
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But  they  may  so  defend,  if  the  delivery  and  acceptance  of  the  goods  has  taken 
place,  whatever  be  the  action  to  wliich  the  damage  suffered  by  the  goods  gives  rise. 
1324.  Nor  may  a  freighter  plead  the  defences  enacted  by  articles  1319  and  1320, 
if  he  is  on  the  vessel  at  the  time  of  the  casualty,  and  has  signed  the  minute  of  jettison, 
or  if  he  has  agreed  with  the  master  in  wTiting  and  come  to  an  arrangement  about 
the  damage,  after  accepting  the  goods  and  paying  the  freight. 


Foiirtli  Book.    Bankruptcy. 
Title  I.    Bankruptcy  in  general. 

§  1.    General  rules. 

1325.^)  Bankruptcy  is  the  state  of  a  merchant  who  suspends  the  payment  of 
his  mercantile  obligations. 

1326.  Mere  suspension  of  payment  does  not  constitute  a  state  of  bankruptcy, 
when  all  the  creditors  unanimously  grant  time  to  the  common  debtor. 

1327.  For  the  purpose  of  constituting  a  state  of  bankruptcy  it  is  not  necessary 
that  the  suspension  of  payment  should  be  general. 

1328.2)  Bankruptcy  is  an  indivisible  state,  and  consequently  embraces  the 
whole  of  the  assets  and  liabilities  of  the  bankrupt. 

1329.  The  bankruptcy  of  an  unlimited  or  limited  partnership  involves  the 
personal  bankruptcy  of  the  members  composing  it  who  are  jointly  and  severally 
Liable;  but  the  bankruptcy  of  one  of  the  latter  does  not  place  the  partnership  in 
bankruptcy. 

§  2.    Classification  of  the  bankruptcy. 

1330.  A  bankruptcy  is  either  fortuitous,  culpable  or  fraudulent. 

1331.  A  fortuitous  bankruptcy  is  one  which  arises  exclusively  from  fortuitous 
events  or  from  vis  major. 

1332.  There  is  a  presumption  of  law  that  a  bankruptcy  is  culpable  in  the  following 
cases:  1.  If  the  domestic  and  personal  expenses  of  the  bankrupt  have  been  excessive, 
taking  into  consideration  his  liquid  capital,  his  social  rank  and  the  number  of  the 
persons  in  his  family;  —  2.  If  the  banlvrupt  has  lost  considerable  sums  in  any  kind 
of  gaming,  in  large  bets,  or  in  fictitious  stock  exchange  operations;  —  3.  If  with 
the  intention  of  deferring  the  bankruptcy,  the  bankrupt  has  bought  goods  in  order 
to  resell  them  at  less  than  the  current  price,  has  contracted  loans,  put  into  circulation 
documents  of  credit,  or  employed  other  ruinous  means  for  putting  himself  in  funds ;  — 
4.  If  after  the  suspension  of  payment  he  has  paid  one  creditor  to  the  prejudice  of 
the  others. 

1333.  A  bankruptcy  is  considered  culpable  in  the  following  cases:  1.  If  the 
bankrupt  has  no  books  or  inventories,  or  having  them,  the  books  have  not  been 
kept  with  the  required  regularity,  or  the  inventories  are  not  correct  and  complete, 
in  such  a  way  that  both  do  not  show  the  true  position  of  the  assets  and  liabilities ;  — 
2.  If  he  has  not  kept  the  letters  which  have  been  sent  to  him  in  relation  to  his  business ; 
—  3.  If  he  has  omitted  to  register  the  documents  enumerated  in  article  22 ;  —  4.  If  he 
has  given  security  or  contracted  on  another's  account  liabilities  which  are  out  of 

1)  Jurisprudence:  It  caonot  be  maintained  that  a  merchant  who  denies  the  debt  for 
which  he  is  sued  lias  suspended  the  payment  of  his  mercantile  obligations.  Court  of  Appeal  of 
Concepcion.    G.  de  los  T.    Year  1899,  Judgment  2691,  p.  2017,  T.  II. 

For  the  purpose  of  fixing  the  suspension  of  payment,  one  must  not  attend  to  the  position  in 
which  for  a  moment  the  assets  are  less  than  the  liabilities,  but  to  the  actual  fact  of  a  debt  which 
is  commercial  and  payable  not  having  been  paid.  Court  of  Appeal  of  La  Serena.  18  May  1904, 
No.  5,  Year  II,  p.  104,  R.  de  D.  i  J. 

A  merchant  who  owes  the  rent  which  is  due  for  the  immovable  which  he  occupies  with  his 
business  does  not  suspend  payment  of  his  mercantile  obligations.  Nor  do  accounts  which  have  been 
denied  by  the  debtor  prove  suspension  of  payment  until  their  reality  is  proved.  Supreme  Court 
of  Appeal,  12  January  1905,  No.  8,  Year  II,  p.  310,  R.  D.  de  i  J. 

2)  Article  573  of  the  C.  of  C.  P.*)  "As  regards  the  bankrupt  and  his  creditors,  bankruptcy 
produces  an  indivisible  state.  It  shall  include  all  the  assets  of  the  former  and  all  his  liabilities  even 
when  they  are  not  mature,  except  those  assets  and  liabilities  which  the  law  expressly  excepts". 

•)  In  our  opinion  it  must  be  understood  that  the  articles  of  the  Code  of  Civil  Procedure  which  we  have 
copied  have  replaced,  supplemented  or  altered  the  articles  of  the  Code  of  Commerce. 
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ajena  obligaciones  desproporcionadas  con  la  situacion  de  su  fortuna,  sin  tomar 
valores  equivalentes  en  garantia  de  su  responsabilidad ;  —  5.  °  Si  hubiere  recibido 
en  prestamo,  con  o  sin  interes,  alguna  cantidad  en  mercaderias  por  un  precio  mayor 
que  el  corriente  de  plaza ;  —  6.  °  Si  inmediatamento  despues  de  haber  comprado 
mercaderias  al  fiado  las  vendiere  a  un  precio  menor  que  el  corriente;  —  7.°  Si 
dentro  de  los  tres  dias  siguientes  a  la  cesacion  de  sus  pagos  no  hiciere  la  manifes- 
tacion  preceptuada  en  el  art.  1345,  o  si  la  manifestacion  hecha  no  contuviere  los 
nombres  de  todos  sus  socios  solidarios;  —  8.°  Si  habiendose  ausentado  antes  o  al 
tiempo  de  la  declaracion  de  quiebra,  i  no  estando  lejitimamente  impedido,  no  se 
presentare  personalmente  al  juzgado  de  comercio  o  a  los  sindicos  en  los  cases  en  que 
la  lei  le  impone  esta  obligacion ;  —  9.  °  Si  fuere  declarado  en  quiebra  por  segunda  vez 
sin  haber  cumplido  las  obligaciones  que  hubiere  contraido  por  un  convenio  precedente. 

1334.  Se  presume  de  derecho  que  la  quiebra  es  fraudulenta  en  los  casos  espre- 
sados  a  continuacion :  1.°  Si  en  el  inventario  i  balance  anual  o  en  el  que  adjuntare 
a  la  manifestacion  de  quiebra,  el  fallido  hubiere  ocultado  dinero,  mercaderias, 
creditos  u  otros  bienes,  de  cualquiera  naturaleza  que  scan;  —  2.°  Si  antes  o 
despues  de  declarada  la  quiebra  hubiere  comprado  para  si  i  en  nombre  de  un  tercero 
bienes  inmuebles,  mercaderias  o  creditos  o  cedido  efectos  de  comercio  sin  haber 
recibido  su  importe;  —  3.°  Si  hubiere  supuesto  enajenaciones,  de  cualquiera  clase 
que  sean ;  —  4.  °  Si  de  los  hbros  no  resultare  la  existencia  o  sahda  del  activo  de 
su  ultimo  inventario,  o  la  del  dinero  i  valores  de  cualquiera  otra  especie  que  hubieren 
entrado  a  su  poder  posteriormente  a  la  f accion  de  ese  inventario ;  —  5.  °  Si  se 
ausentare  o  fugare,  llevando  u  ocultando  los  libros  o  documentos  de  su  jiro  o 
alguna  parte  de  sus  haberes ;  —  6.  °  Si  en  sus  libros,  balances  u  otros  documentos 
supusiere  deudas,  gastos  o  perdidas,  o  exajerare  el  monto  de  las  verdaderas  deudas, 
gastos  o  perdidas;  —  7.°  Si  hubiere  firmado  o  reconocido  deudas  supuestas;  — ■ 
8.°  Si  habiendo  llevado  hbros,  los  ocultare  o  inutilizare;  —  9.°  Si  hubiere  aph- 
cado  a  sus  propios  negocios  mercaderias  o  fondos  que  le  estuvieren  encomen- 
dados  en  administracion,  deposito  o  comision;  —  10.°  Si  careciendo  de  autori- 
zacion  del  propietario  hubiere  negociado  letras,  pagarees  o  hbranzas  que  obraren 
en  su  poder  para  su  cobranza,  remision  u  otro  destino  distinto  de  la  negociacion, 
i  no  hubiere  hecho  remesa  del  producido;  —  11.°  Si  comisionado  para  la  venta 
de  mercaderias  o  negociacion  de  efectos  de  comercio,  hubiere  ocultado  la  enajena- 
cion  a  su  comitente,  por  cualquier  tiempo  que  sea;  —  12.°  Si  despues  del  ultimo 
balance  hubiere  negociado  letras  de  su  propio  jiro  a  cargo  de  persona  en  cuyo 
poder  no  tuviere  fondos,  o  que  no  le  hubiere  autorizado  para  librarlas;  — - 
13.°  Si  en  perjuicio  de  sus  acreedores  hubiere  anticipado,  en  cualquier  forma  que 
sea,  el  pago  de  una  deuda  no  exijible  hasta  despues  de  la  declaracion  de  quiebra; 
—  14.°  Si  posteriormente  a  la  declaracion  de  quiebra  hubiere  percibido  i  aplicado 
a  sus  propios  usos  dinero,  mercaderias  o  creditos  de  la  masa,  o  hubiere  distraido 
una  parte  cualquiera  de  los  haberes  que  a  ella  pertenezcan;  —  15.°  En  jeneral, 
siempre  que  el  faUido  hubiere  ejecutado  una  operacion  cualquiera  que  disminuya 
su  activo,  o  aumente  fraudulentamente  su  pasivo. 

1335.  Se  presume  tambien  de  derecho  fraudulenta  la  quiebra  del  ajente  de 
cambio  o  corredor  a  quien  se  justifique  haber  hecho  por  su  cuenta,  en  nombre  propio 
o  ajeno,  alguna  operacion  comercial,  o  haberse  constituido  fiador  de  las  operaciones 
en  que  hubiere  intervenido,  aun  cuando  la  quiebra  no  proceda  de  ellas. 

1336.  Se  presume  fraudulenta  la  quiebra:  1.°  Si  el  fallido  hubiere  otorgado 
escrituras  piibhcas  o  documentos  privados  en  que  se  confiese  deudor  sin  espresar 
causa  de  deber  o  valor  determinado ;  —  2.  °  Si  dentro  de  los  seis  meses  anteriores 
a  la  declaracion  de  quiebra  hubiere  tomado  mercaderias  fiadas  o  dinero  prestado 
o  a  cambio;  —  3.°  Si  quebrantando  el  arresto  o  gozando  de  salvoconducto,  no 
se  presentare  al  juzgado  de  comercio,  siempre  que  este  se  lo  mandare. 

1337.  Se  reputan  comphces  de  la  quiebra  fraudulenta:  1.°  Los  que  de  acuerdo 
con  el  fallido  suponen  creditos  o  alteran  los  verdaderos  en  cantidad  o  fecha;  — 
2.°  Los  que  auxilian  al  faUido  para  ocultar  o  sustraer  bienes,  sea  cual  fuere  su 
naturaleza,  antes  o  despues  de  la  declaracion  de  quiebra;  —  3.°  Los  que  con 
noticia  de  la  declaracion  de  quiebra  ocultaren  los  muebles  o  inmuebles,  documentos 
o  papeles  que  tuvieren  en  su  poder  de  j)ropiedad  del  fallido,  o  los  entregaren  a 
este  i  no  a  los  sindicos ;  —  4.  °  Los  que  despues  de  la  declaracion  de  quiebra  ad- 
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proportion  to  the  position  of  his  fortune,  wthout  taking  equivalent  securities  to 
guarantee  his  liability;  —  5.  If  he  has  received  on  loan,  with  or  without  interest, 
any  quantity  of  goods  at  a  higher  price  than  that  locally  current;  —  6.  If  immediately 
after  having  bought  goods  on  credit,  he  has  sold  them  at  a  price  less  than  the  current 
price;  —  7.  If  he  has  not  made  the  statement  ordered  by  article  1345  within  three 
daj's  following  his  suspension  of  paj'ment,  or  if  the  statement  made  does  not  contain 
the  names  of  all  his  partners  who  are  jointly  ;vnd  severally  liable;  —  8.  If  he  has 
absented  himself  before  or  at  the  time  of  the  declaration  of  bankruptcy,  or  without 
being  lawfuUj'  hindered,  does  not  personally  present  himself  to  the  commercial 
court  or  to  the  trustees  in  the  cases  wherein  the  law  imposes  this  obligation  upon  him ; 
—  9.  If  he  is  declared  bankrupt  for  the  second  time  without  havuig  performed  the 
obligations  which  he  has  contracted  by  a  previous  arrangement. 

1334.  There  is  a  presumption  of  law  that  a  bankruptcy  is  fraudulent  in  the  cases 
hereafter  expressed :  1 .  If  in  the  annual  inventory  and  balance  sheet  or  in  that  which 
is  annexed  to  the  bankruptcy  statement,  the  bankrupt  has  concealed  monej',  goods, 
credits  or  other  property  of  any  nature  whatever;  —  2.  If  before  or  after  the  declara- 
tion of  bankruptcy  he  has  bought  for  himself  and  in  the  name  of  a  third  person 
immovable  property,  goods  or  credits  or  has  assigned  commercial  securities  without 
having  received  the  value  thereof;  —  3.  If  he  has  feigned  alienations  of  any  kind 
whatever;  —  4.  If  the  existence  or  outgomg  of  the  assets  of  the  last  inventory, or 
that  of  the  money  or  securities  of  any  other  kind  which  have  come  into  his  control 
since  the  making  of  that  inventory,  is  not  shoMii  by  the  books;  —  5.  If  he  absents 
himself  or  absconds,  taking  away  or  concealing  the  books  or  documents  of  his  business 
or  any  part  of  his  assets;  —  6.  If  in  his  books,  balance  sheets  or  other  documents 
he  feigns  debts,  expenses  or  losses,  or  exaggerates  the  amount  of  the  real  debts, 
expenses  or  losses;  —  7.  If  he  has  signed  or  acknowledged  feigned  debts;  —  8.  If, 
having  kept  books,  he  conceals  or  mutilates  them ;  —  9.  If  he  has  appUed  to  his  own 
business,  goods  or  funds  which  were  entrusted  to  him  for  administration,  on  deposit 
or  on  commission;  —  10.  If,  without  being  authorised  by  the  o^\7ier,  he  has  negotiated 
biUs,  promissory  notes  or  drafts  so  that  they  should  be  in  his  control  for  the  purpose 
of  their  collection,  remission  or  other  purpose  different  from  that  of  the  negotiation, 
and  has  not  remitted  the  proceeds;  —  11.  If,  when  commissioned  for  selUng  goods  or 
negotiating  commercial  securities,  he  has  concealed  the  aUenation  from  his  principal, 
for  any  time  whatever;  —  12.  If ,  after  the  last  balance  sheet,  he  has  negotiated  bills 
of  his  own  dra\ving  against  a  person  in  whose  control  he  has  no  funds,  and  who  has  not 
authorised  him  to  di-aw  them;  —  13.  If,  to  the  prejudice  of  his  creditors,  he  has  in  any 
way  whatever  paid  a  debt  in  advance  which  was  not  payable  until  after  the  declaration 
of  bankruptcy;  —  14.  If,  after  the  declaration  of  bankruptcy,  he  has  received  and 
applied  to  his  owai  uses  money,  goods  or  credits  of  the  estate,  or  has  abstracted  any 
part  of  the  assets  belonging  thereto;  —  15.  Generally,  whenever  the  banki'upt  has 
fraudulently  performed  any  operation  which  diminishes  his  assets,  or  increases 
his  liabilities. 

1335.  There  is  also  a  presumption  of  law  that  the  bankruptcy  of  a  bill-broker  or 
other  broker  is  fraudulent,  when  it  is  proved  that  he  has  effected  any  mercantile 
transaction  on  his  owti  account,  either  in  his  o^TO  name  or  another's,  or  has  constituted 
himself  guarantor  of  the  transactions  wherein  he  has  taken  part,  although  the 
bankruptcy  does  not  proceed  from  them. 

1336.  A  bankruptcy  is  presumed  fraudulent:  1.  If  the  bankrupt  has  executed 
notarial  instruments  or  private  documents  whereby  he  admits  himself  debtor, 
without  expressing  the  consideration  for  the  debt  or  a  certain  value ;  —  2.  If  within 
the  six  months  previous  to  the  declaration  of  bankruptcy  he  has  taken  goods  on 
credit  or  borrowed  or  taken  money  at  interest ;  —  3.  If  in  breach  of  arrest  or  while 
in  possession  of  a  safe  conduct,  he  fails  to  present  himself  to  the  commercial  court, 
whenever  the  latter  orders  it. 

1337.  The  following  are  considered  accomplices  of  a  fraudulent  bankruptcy: 
1.  Those  who,  by  agreement  with  the  bankrupt,  feign  credits  or  alter  real  credits 
either  in  amount  or  date;  —  2.  Those  who  aid  the  bankrupt  to  conceal  or  abstract 
assets  of  any  nature,  before  or  after  the  declaration  of  bankruptcy ;  —  3.  Those  who, 
with  notice  of  the  declaration  of  bankruptcj^  conceal  the  movables  or  immovables, 
documents  or  papers  which  they  have  m  their  control  belonging  to  the  bankrupt, 
or  deliver  them  to  the  latter  and  not  to  the  trustees;  —  4.  Those  who,  after  the 
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mitan  cesiones  o  endosos  del  fallido;  —  5.°  Los  acreedores  lejitimos  que  celebren 
convenios  privados  con  el  faUido  en  perjuicio  de  la  masa;  — 6.°  Los  ajentes  de 
cambio  i  corredores  que,  despues  de  declarada  la  quiebra,  intervengan  en  cualquiera 
operacion  mercantil  del  fallido. 

1338,  El  marido  o  la  mujer  i  los  ascendientes  o  descendientes  consanguineos 
o  afines  del  fallido  que  sin  noticia  de  el  hubieren  sustraido  u  ocultado  bienes  per- 
tenecientes  a  la  quiebra,  no  son  complices  de  la  quiebra  fraudulenta;  pero  seran 
castigados  como  reos  de  burto. 

1339.1)  Los  acreedores  i  el  ministerio  publico  pueden  acusar  i  perseguir  ante 
los  juzgados  competentes  la  quiebra  culpable  o  fraudulenta  i  la  compllcidad  en  eUa. 

Los  sindicos  no  podran  acusar  sin  previa  autorizacion  de  la  mayoria  personal 
do  los  acreedores. 

1340.  Los  fallidos  culpables  o  fraudulentos  i  sus  complices  seran  castigados 
con  arreglo  a  las  disposiciones  del  Codigo  Penal. 

Sin  perjuicio  de  esto,  los  complices  seran  condenados  civilmente:  1.°  A  la 
perdida  de  cualquier  derecho  que  tengan  en  la  masa;  —  2.°  A  reintegrar  a  la 
misma  los  bienes,  derechos  i  acciones  sobre  cuya  sustraccion  hubiere  recaido  su  cora- 
plicidad;  —  3.°  A  pagar  a  la  masa,  por  via  de  indemnizacion  de  danos  i  perjui- 
cios,  una  suma  igual  al  importe  de  lo  que  bubieren  intentado  defraudar. 

1341.2)  Para  la  cabficacion  de  la  quiebra  se  formara  ante  el  juzgado  decomercio 
un  espediente  separado,  que  sera  instructivamente  tramitado  con  audiencia  del 
faUido,  de  los  sindicos  i  del  ministerio  publico. 

No  resultando  merito  para  calificar  la  quiebra  de  culpable  o  fraudulenta,  el 
juzgado  de  comercio  la  declarara  fortuita;  pero  en  el  caso  contrario  remitira  el  espe- 
diente a  la  justicia  ordinaria  para  que  proceda  con  arreglo  a  derecho. 

Titulo  II.    De  la  declaracion  de  quiebra  i  sus  efectos,  de  los  que 

produce  la  cesacion  de  pagos  1  de  los  recursos  contra  el  auto 

denegatorio  o  declaratorio. 

§  1.°    De  la  declaracion  de  quiebra. 

1342.3)  Todo  comerciante,  sea  persona  natural  o  juridica,  que  se  halle  en  el  caso 
del  art.  1325  sera  declarado  en  quiebra,  auiique  sea  de  las  personas  a  quienes  la  lei 
prohibe  comerciar  i  aunque  tenga  un  solo  acreedor. 

1)  Jurispr.:  No  puede  entablarse  la  accion  que  concede  esfce  articulo  cuando  la  quiebra 
ha  sido  antes  declarada  fortuita.  C.  de  Santiago.  28  de  Agosto  de  1905.  N.  °  9,  A.  II,  p.  182, 
R.  de  D.  i  J. 

2)  Art.  910  C.  de  P.  C.  El  tercer  ramo  en  el  procedimiento  de  la  quiebra  se  encabezara 
con  testimonio  de  la  memoria  que  deben  presentar  los  sindicos  i  del  balance  i  memoria  del 
fallido. 

La  formacion  de  este  ramo  queda  a  cargo  de  los  sindicos,  quienes  deberdn  solicitarla  dentro 
de  tercero  dia  despues  de  presentada  la  memoria,  estimandose  la  omision  de  este  deber  como 
causa  bastante  de  remocion. 

911.  El  tribunal  dara  al  faUido  traslado  de  la  memoria  de  los  sindicos,  por  el  t6rmino 
de  tres  dias. 

Evacuado  este  traslado,  se  pasard  el  proceso  en  vista,  por  el  t^rmino  de  seis  dias,  al 
respectivo  oficial  del  ministerio  publico. 

912.  Si  fuere  menester,  el  tribunal  abrira  un  t6rmino  de  prueba  en  el  procedimiento  de 
calificacion. 

El  t(5rmino  ordinario  para  rendir  esta  prueba  no  podra  exceder  de  quince  dias. 

913.  Si  no  resultare  m6rito  para  calificar  la  quiebra  de  culpable  o  fraudulenta,  el  tribunal 
la  declarara  fortuita. 

En  el  caso  contrario,  sin  pronunciarse  sobre  el  cardcter  de  la  quiebra,  mandard  pasar 
este  ramo  al  tribunal  que  ejerza  jurisdiccion  en  lo  criminal,  o  proceder4  a  formar  el  correspon- 
diente  proceso,  si  ejerciere  tambien  esta  jurisdiccion. 

Jurispr.:  La  calificacion  de  la  quiebra  en  fraudulenta,  culpable  o  fortuita  precede  aunque 
Be  trate  de  una  sociedad  anonima.     C.  de  Iquique.    G.  de  los  T.    A.  1896,  S.  4991,  p.  440. 

')  Jurispr.:  No  es  comerciante  el  que  esplota  una  of icina  salitrora ;  ni  le  dan  tal  cardcter 
las  operaciones  comerciales  destinadas  a  complementar  una  industria  que  no  es  mercantil;  ni 
menos  el  hecho  de  ser  socio  comanditario  de  una  sociedad  en  comandita  comercial.  C.  de  Tacna. 
G.  de  los  T.    A.  1899,  S.  1888,  p.  1569,  T.  I. 
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declaration  of  bankruptcy,  admit  assignments  or  indorsements  of  the  bankrupt;  — 
5.  La^v^ul  creditors  who  make  private  arrangements  \\ith  the  bankrupt  to  the  pre- 
judice of  the  estate ;  —  6.  Bill-brokers  or  other  brokers  who  intervene  in  any  mercantile 
operation  of  the  bankrupt  after  the  declaration  of  bankruptcy. 

1338.  The  husband  or  wife  of  the  bankrupt  and  his  ascendants  and  descendants, 
whether  related  by  blood  or  marriage,  who  without  his  knowledge  have  abstracted 
or  concealed  assets  belonging  to  the  bankruptcy,  are  not  accomplices  in  the  fraudulent 
bankruptcy;  but  they  shall  be  punished  as  guilty  of  theft. 

1339.1)  Tiig  creditors  and  the  public  prosecutor  may  accuse  and  prosecute  in 
the  case  of  culpable  or  fraudulent  bankruptcy  and  complicity  therein,  before  the 
competent  courts. 

Trustees  cannot  prosecute  without  the  previous  authorisation  of  the  personal 
majority  of  the  creditors. 

1340.  Culpable  or  fraudulent  bankrupts  and  their  accomplices  shall  be  punished 
according  to  the  provisions  of  the  Criminal  Code. 

Without  prejudice  to  the  latter,  the  accompHces  shall  be  civilly  condemned: 
1 .  To  the  loss  of  any  right  thej'  may  have  against  the  estate ;  —  2.  To  restore  thereto  the 
assets,  choses  in  action  and  rights  of  actions  with  the  abstraction  whereof  their 
complicity  was  concerned;  —  3.  To  pay  to  the  estate,  by  way  of  compensation  for 
damage,  a  sum  equal  to  the  amount  of  their  attempted  fraud. 

1341.2)  poi-  the  purpose  of  classifying  the  bankruptcy,  a  separate  file  shall  be 
formed  in  the  commercial  court,  and  tlie  process  of  drawing  it  up  shall  take  place 
on  hearing  the  bankrupt,  the  trustees  and  the  public  prosecutor. 

If  there  proves  to  be  no  ground  for  classifying  the  bankruptcy  as  culpable  or 
fraudulent,  the  commercial  court  shall  declare  it  fortuitous;  but  in  the  contrary 
event,  it  shall  remit  the  file  to  the  ordinary  court  in  order  that  it  may  proceed  accord- 
ing to  law. 

Title  II.    The  declaration  of  bankruptcy  and  the  effects  thereof.    The 

effects  produced  by  suspension  of  payment.    Appeals  against  a  decree 

denying  or  declaring  bankruptcy. 

§  1.    The  declaration  of  bankruptcy. 

1342.3)  Every  merchant,  whether  a  natural  or  juristic  person,  who  finds  himself 
in  the  position  of  article  1325,  shall  be  declared  bankrupt,  although  he  is  one  of  the 
persons  forbidden  by  law  to  trade  and  although  he  has  only  one  creditor. 

^)  Jurisprudence:  The  proceedings  authorised  by  this  article  cannot  be  commenced  when 
the  bankruptcy  has  already  been  declared  fortuitous.  Court  of  Appeal  of  Santiago.  28  August 
1905,  No.  9,  Year  II,  p.  182,  R.  de  D.  i  J. 

2)  Art.  910  of  the  C.  of  C.  P.  "The  third  file  of  the  bankruptcy  proceeding  shall  begin  with 
a  certified  copy  of  the  report  which  the  trustees  have  to  present  and  the  balance  sheet  and  report 
of  the  bankrupt. 

The  drawing  up  of  this  file  is  the  charge  of  the  trustees,  who  must  apply  therefor  within  the 
third  day  after  the  presentation  of  the  report,  and  the  omission  of  this  duty  shall  be  considered 
as  sufficient  cause  for  removal". 

911.  "The  tribunal  shall  deliver  the  report  of  the  trustees  to  the  bankrupt  for  the  term  of 
three  days. 

At  the  end  of  this  time,  the  process  shall  go  for  the  inspection  of  the  proper  officer  of  the 
public  prosecutor  for  the  term  of  six  days". 

912.  "If  it  is  necessary,  the  tribunal  shall  open  a  time  for  proof  in  the  proceeding  for 
classification. 

The  ordinary  term  for  giving  this  evidence  may  not  exceed  fifteen  days". 

913.  "If  there  prove  to  be  no  ground  for  classifying  the  bankruptcy  as  culpable  or 
fraudulent,  the  tribunal  shall  declare  it  fortuitous. 

In  the  contrary  event,  without  pronouncing  on  the  character  of  the  bankruptcy,  it  shall 
order  this  branch  of  the  case  to  pass  to  the  tribunal  which  exercises  criminal  jurisdiction,  or 
shall  proceed  to  form  the  corresponding  record,   if  it  also  exercises  this  jurisdiction". 

Jurisprudence:  The  classification  of  the  bankruptcy  as  fraudulent,  culpable  or  fortuitous 
takes  place,  although  it  is  a  matter  of  a  limited  company.  Court  of  Appeal  of  Iquique.  G.  de  los 
T.    Year  1896,  Judgment  4991,  p.  440. 

3)  Jurisprudence:  A  person  who  exploits  nitrate  works  is  not  a  merchant;  nor  do  com- 
mercial transactions  which  are  intended  to  supplement  an  industry  which  is  not  mercantile  give 
him  that  character;  and  still  less  does  the  fact  of  being  a  limited  partner  in  a  commercial  limited 
partnership.   Court  of  Appeal  of  Tacna.   G.  de  los  T.   Year  1899,  Judgment  1888,  p.  1569,  T.  I. 

B  18 


137  Chile:  Cod.  de  Com.     Libro  IV.    De  las  quiebras. 

Los  ineapaces  no  pueden  ser  declarados  en  quiebra,  aun  cuando  se  hayan  entre- 
gado  habitualmente  al  ejercicio  del  comercio. 

1343.1)  La,  sucesion  de  un  comerciante  podra  ser  declarada  en  quiebra,  siempre 
que  este  haya  fallecido  en  estado  de  cesacion  de  pagos,  i  que  la  declaracion  sea  pedida 
per  los  acreedores  o  hecha  de  oficio  dentro  de  un  aiio  contado  desde  el  fallecimiento 
del  deudor. 

Solicitada  dentro  del  plazo  enunciado,  los  juzgados  de  comercio  podrd.n  hacer 
validamente  la  declaracion,  aun  despues  de  espirado  el  afio. 

La  declaracion  de  quiebra  separa  de  derecho  el  patrimonio  del  difunto  del 
patrimonio  de  sus  herederos. 

1344.  El  auto  declaratorio  de  quiebra  puede  ser  librado  a  solicitud  del  faUido 
o  de  sus  herederos,  a  instancia  de  uno  o  mas  de  sus  acreedores,  o  de  oficio  a  requeri- 
miento  del  ministerio  publico. 

1345.2)  Todo  faUido  esta  obUgado  a  manifestar  por  escrito  su  estado  dentro 
de  tres  dias,  contados  desde  la  cesacion  de  pagos,  e  incluso  en  eUos  el  dia  en  que 
esta  ocurriere. 

En  el  caso  previsto  en  el  art.  1343  los  herederos  deberan  hacer  la  manifestacion 
dentro  del  termino  que  en  el  esta  senalado. 

La  manifestacion  sera  presentada  en  la  secretaria  del  juzgado  de  comercio  del 
domicilio  del  faUido,  aunque  este  domicilio  haya  sido  cambiado  despues  de  la  cesacion 
de  pagos. 

Haciendose  a  nombre  de  una  sociedad  colectiva  o  en  comandita,  contendra 
la  indicacion  del  nombre  i  domicilio  de  cada  uno  de  los  socios  solidarios. 

El  lugar  donde  la  sociedad  faUida  tenga  su  principal  establecimiento,  es  el 
domicilio  social  para  los  efectos  del  presente  articulo. 

1346.^)  Junto  con  el  escrito  en  que  se  manifieste  la  quiebra,  se  exhibiran: 
1.°  El  balance  jeneral  de  los  negocios  del  deudor;  i  no  siendo  posible  exhibirlo,  se 
espresaran  en  el  escrito  los  motivos  que  lo  impidan;  —  2.°  Una  memoria  razo- 
nada  de  las  causas  directas  e  inmediatas  de  la  quiebra. 

El  escrito,  balance  i  memoria  seran  fechados  i  firmados  por  el  deudor  o  sus 
herederos,  o  por  persona  autorizada  por  un  poder  especial. 

Si  el  deudor  fuere  una  sociedad,  las  piezas  indicadas  ser&n  firmadas  por  todos 
los  socios  sohdarios  que  invistan  esta  cahdad  por  el  contrato  social,  i  se  haUen  pre- 
sentes  en  el  domiciho  de  la  sociedad. 

1347.*)  El  balance  contendra  la  enumeracion  i  valuacion  aproximativa  de  todos 
los  bienes  muebles  e  inmuebles  del  deudor,  el  estado  de  sus  creditos  activos  i  pa- 
sivos,  la  cuenta  de  ganancias  i  perdidas  i  la  razon  de  sus  gastos;  i  sera  cerrado  con 
la  aseveracion  jurada  de  que  es  exacto  i  complete,  i  con  la  fecha  i  firma  del  deudor 
o  de  sus  herederos. 

1348.^)  El  secretario  que  reciba  la  manifestacion  de  quiebra  pondra  a  su  pie 
certificacion  del  dia  i  hora  de  su  presentacion ;  i  en  el  acto  dara  al  portador,  si  lo 
pidiere,  testimonio  de  esta  dilijencia. 

1349.  En  la  audiencia  siguiente  al  dia  en  que  se  hubiere  hecho  la  manifestacion, 
el  juzgado  de  comercio  pronunciara  el  auto  declaratorio  de  la  quiebra,  i  en  el  fijara 
provisionalmente  la  epoca  de  la  cesacion  de  pagos,  o  se  reservara  fijarla  ulteriormente. 

El  secretario  certificara  a  continuacion  del  auto  la  hora  de  su  pronunciamiento. 

Omitida  la  reserva,  se  entendera  que  la  cesacion  de  pagos  ha  ocurrido  en  la 
misma  fecha  del  auto  declaratorio  de  la  quiebra,  o  el  dia  de  la  muerte  del  deudor 
en  el  caso  del  art.  1343. 


')  Jurispr.:  No  puede  declararse  en  quiebra  a  la  sucesion  por  haber  cesado  en  el  page  de 
obligaciones  comerciales,  si  no  se  prueba  que  la  cesacion  de  pagos  existia  en  el  memento  de 
fallecer  el  comerciante.    C.  de  Concepcion.    G.  de  los  T.    A.  1893,  S.  5319,  p.  1040. 

2)  Art.  898  C.  de  P.  C.         3)  Art.  898  0.  de  P.  C.         *)  Art.  898  C.  de  P.  C. 

*)  Art.  33  C.  de  P.  C.  Entregado  un  escrito  al  secretario,  deberd  6ste  en  el  mismo 
dia  estampar  en  cada  foja  la  fecha  i  su  media  firma,  o  un  sello  autorizado  por  la  respectiva 
Corte  de  Apelaciones  i  que  designe  la  oficina  i  la  fecha  de  la  presentacion.  Debera,  ademas, 
dar  recibo  de  los  documentos  que  se  le  entreguen,  siempre  que  lo  exija  la  parte  que  los  pre- 
senta,  sin  que  pueda  cobrar  derecho  alguno  por  los  servicios  a  que  este  articxJo  se  refiere. 
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Persons  legally  incapable  cannot  be  declared  bankrupt,  even  when  they  have 
habitually  devoted  themselves  to  the  practice  of  commerce. 

1343,')  The  succession  (inheritance)  of  a  merchant  may  be  declared  bankrupt, 
provided  that  he  has  died  in  a  state  of  suspension  of  payment,  and  that  the  decla- 
ration is  apphed  for  by  the  creditors  or  is  made  ex  officio  within  one  year  reckoned 
from  the  death  of  the  debtor. 

If  it  is  applied  for  within  the  said  time,  the  commercial  courts  may  validly 
make  the  declaration,  even  after  the  expiration  of  the  year. 

The  declaration  of  bankruptcy  ipso  facto  separates  the  estate  of  the  deceased 
from  the  estate  of  his  heirs. 

1344.  The  decree  declaring  the  bankruptcy  may  be  pronounced  on  the  applica- 
tion of  the  bankrupt  or  his  heirs,  at  the  instance  of  one  or  more  of  his  creditors,  or 
officially  at  the  request  of  the  public  prosecutor. 

1345.^)  Every  bankrupt  is  bound  to  give  a  written  statement  of  his  position 
within  three  days,  reckoned  from  the  suspension  of  payment,  and  including  therein 
the  day  whereon  this  occurs. 

In  the  case  provided  for  by  article  1343,  the  heirs  must  make  the  statement 
V.  ithin  the  time  therein  appointed. 

The  statement  shall  be  presented  at  the  office  of  the  commercial  court  of  the 
address  of  the  bankrupt,  although  this  address  has  been  changed  after  the  suspension 
of  payment. 

When  it  is  made  in  the  name  of  an  unlimited  or  limited  partnership,  it  shall 
contain  a  statement  of  the  name  and  address  of  each  of  the  partners  who  are  jointly 
and  severaDy  liable. 

The  place  where  the  bankrupt  partnership  has  its  principal  establishment  is 
the  address  of  the  partnership  for  the  purposes  of  this  article. 

1346.3)  Aimexed  to  the  document  wherein  the  bankruptcy  is  stated,  shall  be 
exhibited:  1.  The  general  balance  sheet  of  the  business  of  the  debtor;  and  if  it  is 
not  possible  to  exhibit  it,  the  reasons  which  prevent  it  shall  be  expressed  in  the 
document;  —  2.  A  reasoned  report  of  the  direct  and  immediate  causes  of  the  bank- 
ruptcy. 

The  document,  balance  sheet  and  report  shall  be  dated  and  signed  by  the  debtor 
or  his  heirs,  or  by  a  person  authorised  under  a  special  power. 

If  the  debtor  is  a  partnership,  the  said  documents  shall  be  signed  by  the  mem- 
bers jointly  and  severally  hable  who  have  this  characteristic  under  the  partner- 
ship contract,  and  who  happen  to  be  present  at  the  address  of  the  partnership. 

1347.*)  The  balance  sheet  shall  contain  the  enumeration  and  approximate 
valuation  of  aU  the  movable  and  immovable  assets  of  the  debtor,  the  state  of  hia 
credits  and  debts,  the  profit  and  loss  account  and  the  calculation  of  his  expenses; 
and  it  shall  be  closed  with  a  sworn  assertion  that  it  is  correct  and  complete,  and  with 
the  date  and  the  signature  of  the  debtor  or  his  heirs. 

1348.^)  The  master  who  receives  the  bankruptcy  statement  shall  place  at  the 
foot  thereof  a  certificate  of  the  day  and  hour  of  its  presentation;  and  at  the  same 
time  shall  give  to  the  bearer,  if  he  asks  for  it,  a  certified  copy  of  this  measure. 

1349.  At  the  hearing  following  the  day  whereon  the  statement  has  been  made, 
the  commercial  court  shall  pronounce  a  decree  declaring  the  bankruptcy,  and  shall 
provisionally  fix  therein  the  time  of  the  suspension  of  payment,  or  shall  reserve  the 
fixing  thereof  for  a  later  date. 

The  master  shall  certify  at  the  end  of  the  decree  the  hour  of  its  pronouncement. 

If  no  reservation  is  made,  it  shall  be  understood  that  the  suspension  of  payment 
has  occurred  on  the  same  date  as  the  decree  declaring  the  banlu-uptcy,  or  the  day 
of  the  death  of  the  debtor  in  the  case  of  article  1343. 


1)  Jurisprudence:  A  succession  cannot  be  declared  bankrupt  from  having  suspended 
payment  of  commercial  obligations,  unless  it  is  proved  that  the  suspension  of  payment  existed 
at  the  time  of  the  death  of  the  merchant.  Court  of  Appeal  of  Concepcion.  G.  de  los  T.  Year  1893, 
Judgment  5319,  p.  1040. 

2)  Art.  898  of  the  C.  of  C.  P.         3)  Art.  898  of  the  C.  of  C.  P.         *)  Art.  898  of  the  C.  of  C.  P. 
')  Art.  33  of  the  C.  of  C.  P.    "When  a  document  is  delivered  to  the  master,  he  must  on  the 

same  day  stamp  on  each  page  the  date  and  his  surname,  or  a  stamp  authenticated  by  the  Court 
of  Appeal  which  defines  the  office  and  date  of  presentation.  He  must  also  give  a  receipt  for  the 
documents  which  are  delivered  to  him,  whenever  the  party  presenting  them  so  requires,  und  he 
may  not  receive  any  fee  for  the  services  referred  to  in  this  article". 
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1350,1)  Ademas  de  la  fijacion  del  dia  de  la  cesacion  de  pagos  o  reserva  enun- 
ciadas  en  el  articulo  precedente,  el  auto  declaratorio  de  quiebra  contendra:  1.°  La 
designacion  provisional  de  un  sindico  que  tome  a  su  cargo  la  administracion  de  los 
bienes  del  fallido;  —  2.°  La  orden  de  arresto  del  fallido  en  la  carcel  publica,  o 
en  su  propia  casa  bajo  fianza  a  favor  de  la  masa  por  la  cantidad  que  el  juzgado 
senale  discrecionalmente,  segun  las  circunstancias  de  la  quiebra;  —  3.°  La  orden 
de  ocupar  judicialmente  todos  los  bienes  del  faUido,  sus  libros,  correspondencia  i 
documentos;  —  4.°  La  orden  para  que  el  administrador  de  la  renta  de  correos 
ponga  en  mano  de  los  sindicos  las  cartas  del  fallido ;  —  5.  °  La  prohibicion  de  pagar 
i  entregar  mercaderias  al  fallido,  so  pena  de  nulidad  de  los  pagos  i  entregas,  i  orden 
a  las  personas  que  tengan  bienes  o  papeles  pertenecientes  al  fallido  para  que  los 
pongan  dentro  de  tercero  dia  a  disposicion  del  juzgado  de  comercio,  so  pena  de 
ser  tenidos  por  ocultadores  i  complices  de  la  quiebra ;  —  6.  °  La  orden  de  que  se 
convoque  a  los  acreedores  presuntos  que  residan  en  el  territorio  de  la  Republica 
para  que  concurran  con  los  documentos  justificativos  de  sus  creditos  a  la  primera 
junta  jeneral,  que  tendra  lugar  el  dia  i  hora  que  el  juzgado  de  comercio  designe; 
^-  7.  '^  La  orden  de  que  se  haga  saber  a  todos  los  acreedores  residentes  en  el  terri- 
torio de  la  Republica  que  dentro  del  termino  de  emplazamiento  senalado  en  el 
Codigo  de  Enjuiciamiento  civil  se  presenten  en  el  lugar  del  juicio  por  si  o  por 
apoderado,  bajo  apercibimiento  de  continuarse  los  procedimientos  de  la  quiebra 
sin  volverse  a  citar  a  ningun  ausente ;  —  8.  °  La  orden  de  que  se  despachen  los 
correspondientes  exhortos  para  hacer  saber  la  declaracion  de  la  quiebra  a  los 
acreedores  que  se  haUen  fuera  de  a  Republica,  mandandoles  que  en  el  mismo 
termino  del  emplazamiento  comparezcan  en  el  lugar  del  juicio  bajo  el  apercibi- 
miento dicho,  i  disponiendo  que  mientras  tanto  sean  representados  por  el  minis- 
terio  publico ;  —  9.  °  La  orden  de  que  se  publiquen,  en  los  terminos  que  prescribe 
el  art.  1357,  la  declaracion  de  quiebra,  i  la  prohibicion  i  orden  de  entrega  de  que 
trata  el  numero  5.°  de  este  articulo. 

Si  la  quiebra  fuera  de  bancos  de  depositos  o  de  emision,  la  convocacion  i  noti- 
ficacion  prescritas  en  los  niimeros  6.°  i  7.''  se  haran  por  medio  de  los  diarios  del 
departamento  en  que  la  quiebra  se  declare,  o  por  un  solo  diario,  si  en  el  no  se  publi- 
caren  mas.  Sin  perjuicio  de  esto,  el  sindico  dirijira  aviso  de  la  convocatoria  por 
medio  de  cartas  certificadas  a  aquellos  acreedores  cuyo  domicilio  le  fuere  conocido. 
Esta  forma  de  citacion  sera  observada  en  los  demas  tramites  del  juicio  que  la 
requieran. 

Podra  tambien  el  juzgado,  fuere  de  los  casos  a  que  se  refiere  el  inciso  anterior, 
hacer  estensiva  esa  misma  forma  de  citacion  a  los  demas  juicios  de  quiebra,  siempre 

')  Art.  586  C.  de  P.  C.  La  resolucion  con  que  se  de  curso  a  la  solicitud  de  cesion  con- 
tendra: 

1.°  El  nombramiento  de  un  sindico  provisional  que,  por  si  o  por  apoderado,  tome  la  ad- 
ministracion de  los  bienes  cedidos; 

2.°  La  orden  de  convocar  a  los  acreedores  que  residan  en  el  territorio  de  la  Republica, 
para  que  concurran  con  los  documentos  justificativos  de  sus  cr6ditos  a  una  junta  que 
tendra  lugar  el  dia  i  bora  que  el  mismo  tribunal  designe; 

3.°  La  orden  de  que  se  haga  saber  a  todos  los  acreedores  residentes  en  el  territorio  de  la 
Republica  que  dentro  del  termino  de  emplazamiento,  deben  presentarse  en  el  lugar 
del  juicio,  por  si  o  por  procurador,  bajo  apercibimiento  de  continuarse  los  procedi- 
mientos del  concurso  i  hacerse  el  pago  de  los  cr6ditos,  sin  vol ver  a  citar  a  ningun  ausente ; 

4.°  La  orden  de  que  se  despachen  los  correspondientes  exhortos  para  hacer  saber  la  cesion 
de  bienes  a  los  acreedores  que  se  hallen  fuera  de  la  Republica,  mandandoles  que  en  el 
termino  de  emplazamiento  (el  cual  termino  se  espresara  en  cada  exhorto)  comparezcan 
en  el  lugar  del  juicio,  bajo  el  apercibimiento  dicho,  i  disponiendo  que,  mientras  tanto, 
sean  representados  por  el  defensor  de  ausentes;   i 
5.°  La  orden  de  que  se  anuncie  la  cesion  de  bienes,  el  nombramiento  de  sindico  provi- 
sional i  el  dia  senalado  para  la  junta  de  acreedores,  publicandose  en  estracto  por  cinco 
veces  en  uno  o  dos  periodicos  del  departamento,  si  lo  hubiere,  o  en  uno  o  dos  de  la 
cabecera  de  la  pro\dncia,  en  el  caso  contrario. 
Art.  574  C.  de  P.  C.    Declarado  el  concurso,  se  traeran  ante  el  tribunal  que  de  61  conoce 
todas  las    causas  ordinarias  i  ejecutivas  que  se  hallaren  pendientes  contra  el  fallido  en  otros 
tribunales   de    cualquiera   jurisdiccion    i  que  puedan  afectar  sus  bienes.     La  misma  resolticion 
que  admita  o  decrete  el  concurso  dispondrd  esta   agregacion  .... 

Art.  582  C.  de  P.  C.     Lei  de  23  de  Junio  de   1868  sobre  Prision  por  deudas. 
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1350.1)  Besides  fixing  the  day  of  the  suspension  of  payment  or  the  reservation 
mentioned  in  the  preceding  article,  the  decree  declaring  the  bankruptcy  shall  contain: 
1.  The  provisional  appointment  of  a  trustee  to  take  charge  of  the  administration 
of  the  assets  of  the  bankrupt ;  —  2.  An  order  for  confining  the  bankrupt  in  the  public 
prison,  or  in  his  own  house  under  security  in  favour  of  the  estate  for  the  amount 
named  by  the  court  in  its  discretion  according  to  the  circumstances  of  the  bank- 
ruptcy; —  3.  An  order  to  take  judicial  possession  of  all  the  assets  of  the  bankrupt, 
his  books,  correspondence  and  documents;  —  4.  An  order  for  the  administrator 
of  the  post-office  income  to  place  the  letters  of  the  bankrupt  in  the  hands  of  the 
trustees;  —  5.  A  prohibition  to  pay  or  deliver  goods  to  the  bankrupt,  on  pain  of 
the  nullity  of  the  payments  and  deliveries,  and  an  order  to  the  persons  who  have 
assets  or  papers  belonging  to  the  bankrupt  that  within  the  third  day  they  jilace  them 
at  the  disposal  of  the  commercial  court,  on  pain  of  being  held  to  be  concealers  and 
accomphces  of  the  bankruptcy;  —  6.  An  order  that  the  presumed  creditors  who 
reside  within  the  territor}-  of  the  Republic  be  summoned  to  attend  the  first  general 
meeting  with  the  documents  proving  their  credits,  which  shall  take  place  on  the  day 
and  hour  appointed  by  the  commercial  court;  —  7.  An  order  that  notice  be  given 
to  all  the  creditors  residing  in  the  territory  of  the  Republic  that  within  the  term  of 
the  summons,  as  appointed  bj^  the  Code  of  Civil  Procedure,  they  personally  or  by 
attorney  present  themselves  in  the  place  of  the  proceedings,  under  a  warning  that 
the  proceedings  of  the  bankruptcy  will  continue  without  again  summoning  any 
absent  person;  —  8.  An  order  that  the  proper  letters  of  request  be  issued  for  giving 
notice  of  the  declaration  of  bankruptcy  to  the  creditors  who  happen  to  be  outside 
the  RepubHc,  ordering  them  to  appear  within  the  said  term  of  the  summons  in  the 
place  of  the  proceedings,  under  the  said  warning,  and  providing  that  meanwhile 
they  be  represented  by  the  public  prosecutor;  —  9.  An  order  that  the  declaration 
of  bankruptcy,  and  the  prohibition  and  order  to  deliver  dealt  with  by  number  5 
of  this  article,  be  published  as  provided  by  article  1357. 

If  deposit  or  issue  banks  are  bankrupt,  the  summons  and  notice  prescribed  by 
numbers  6  and  7  shall  be  effected  by  means  of  the  newspapers  of  the  Department 
in  which  the  bankruptcj' is  declared,  or  by  a  single  newspaper,  if  no  more  are  publish- 
ed therein.  Without  prejudice  thereto,  the  trustee  shall  send  a  notice  of  the  decree 
by  means  of  registered  letters  to  those  creditors  whose  addresses  are  known  to  him. 
This  method  of  citation  shall  be  followed  in  the  other  steps  of  the  proceedings  which 
require  it. 

Beside  the  cases  to  which  the  preceding  paragraph  refers,  the  court  may  also 
extend  the  same  method  of  citation  to  other  proceedings  in  bankruptcy,  whenever 

1)  Art.  586  of  the  C.  of  C.  P.  "Tlie  decision  which  admits  an  application  for  a  cessio 
bonorum  shall  contain: 

1.  The  appointment  of  a  provisional  trustee  to  take  possession  of  the  ceded  assets 
himself  or  by  attorney; 

2.  An  order  to  summon  the  creditors  who  reside  within  the  territory  of  the  Republic,  in  order 
that  they  may  attend  with  the  documents  which  prove  their  credits  at  a  meeting  which 
shall  take  place  on  the  day  and  hour  appointed  by  the  same  tribunal ; 

3.  An  order  whereby  notice  is  given  to  all  the  creditors  who  reside  within  the  territory 
of  the  Republic  that  within  the  term  of  the  summons  they  must  attend  at  the  place  of 
the  proceedings  in  person  or  by  solicitor,  with  a  warning  that  the  insolvency  proceed- 
ings will  be  continued  and  payment  of  the  credits  effected  without  again  summoning 
any  absent  person; 

4.  An  order  tor  issuing  proper  letters  of  request  for  the  purpose  of  giving  notice  of  the 
cessio  bonorum  to  the  creditors  who  are  outside  the  Republic,  ordering  them  that  within 
the  term  of  the  summons  (which  term  shall  be  stated  in  each  letter  of  request)  they 
should  appear  at  the  place  of  the  proceedings,  under  the  said  warning,  and  providing  that 
they  should  meanwhile  be  represented  by  the  defender  of  the  absent:  and 

5.  An  order  to  advertise  the  cessio  bonorum,  the  appointment  of  the  provisional  trustee, 
and  the  day  named  for  the  meeting  of  creditors,  publishing  a  summary  five  times  in 
one  or  two  of  the  newspapers  of  the  Department,  if  any,  or  in  one  or  two  of  the  head- 
quarters of  the  province,  in  the  contrary  event". 

Art.  574  of  the  C.  of  C.  P.  "When  a  bankruptcy  has  been  declared,  all  the  ordinary  and 
executive  causes  which  happen  to  be  pending  against  the  bankrupt  in  other  tribunals  of  any 
jurisdiction  whatever  and  which  may  affect  his  assets,  shall  be  transferred  to  the  tribunal  which 
has  cognisance  of  the  bankruptcy.  The  same  decision  which  allows  or  decrees  the  bankruptcy 
shall  provide  tor  this  consolidation". 

Art.  582  of  the  C.  of  C.  P.   Law  of  23  June  1868  on  imprisonment  for  debt. 
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que  la  necesidad  de  evitar  gastos  considerables  i  notable  perdida  de  tiempo  o  el 
crecido  numero  de  acreedores  asi  lo  exijieren. 

Si  la  quiebra  fuere  de  una  sociedad  anonima,  las  notificaeiones  que  hubieren 
de  hacerse  al  fallido  se  haran  a  los  miembros  del  ultimo  consejo  directive  que  hubiere 
tenido  la  sociedad,  salvo  que  los  accionistas,  en  la  forma  prevenida  en  los  estatutos, 
hubieren  confiado  o  confiaren  su  representacion  a  otra  u  otras  personas. 

1351.1)  Los  acreedores  podran  provocar  la  declaracion  de  quiebra,  aun  cuando 
BUS  creditos  no  sean  exijibles. 

Al  solicitarla,  indicaran  especificamente  los  hechos  i  circunstancias  consti- 
tutivos  de  la  cesacion  de  pagos,  i  acompanaran  documentos  que  la  acrediten  u  ofre- 
ceran  rendir  la  prueba  que  convenga. 

La  solicitud  sera  presentada  en  la  secretaria  del  juzgado  de  comercio,  i  el  se- 
cretario  certificara  al  pie  de  eUa  el  dia  i  hora  de  la  presentacion. 

El  juzgado  hara  la  declaracion  en  la  forma  que  establecen  los  dos  articulos 
precedentes,  o  le  negara  lugar  lo  mas  pronto  posible,  oyendo  sumariamente  al  deudor 
si  lo  considerare  necesario. 

Desechada  la  sobcitud,  el  deudor  podra  demandar  indemnizacion  de  danos  i 
perjuicios  al  acreedor  que  hubiere  provocado  la  declaracion  de  quiebra,  probando 
que  este  ha  procedido  culpable  o  dolosamente. 

1352.2)  Los  acreedores  civiles  no  pueden  sohcitar  la  declaracion  de  quiebra, 
sino  a  condicion  de  justificar  la  cesacion  de  pagos  de  deudas  comerciales. 

1353.  El  socio  comanditario  no  puede  demandar  la  declaracion  de  quiebra 
de  la  sociedad  a  que  pertenezca;  pero  siendo  acreedor  particular  de  la  misma, 
podra  provocarla  en  este  caracter. 

1354.  La  renuncia  del  apremio  personal  en  favor  del  deudor,  no  importa  la 
del  derecho  de  sohcitar  la  declaracion  de  quiebra. 

1355.  Ni  el  hijo  acreedor  de  su  padre,  ni  el  padre  acreedor  de  su  hijo,  ni  la 
mujer  acreedora  de  su  marido  comerciante  pueden  sohcitar  respectivamente  la 
declaracion  de  quiebra. 

1356.3)  Los  juzgados  de  comercio  solo  podran  hacer  de  oficio  la  declaracion 
de  quiebra  cuando  el  deudor  se  fugare  o  se  ocultare,  dejando  cerrados  sus  escritorios 
o  almacenes  i  sin  haber  nombrado  persona  que  administre  sus  negocios  i  de  cum- 
pUmiento  a  sus  obligaciones. 

En  este  caso  el  juzgado  podra  ordenar  de  oficio  o  a  instancia  del  ministerio 
publico  o  de  alguno  de  los  acreedores  la  aposicion  de  seUos,  postergando  para  mas 
delante  la  declaracion  de  la  quiebra  si  asi  lo  creyere  conveniente. 

1357,*)  El  auto  declaratorio  de  quiebra  sera  ejecutado  sin  embargo  de  cualquiera 
oposicion  o  recurso  que  se  entable. 

No  siendo  cumplido  dentro  de  seis  meses  contados  desde  su  fecha,  quedara 
sin  valor  ni  efecto  alguno  legal. 

Sera  fijado  en  estracto  en  el  atrio  de  la  sala  de  audiencia  del  juzgado  de  comer- 
cio, i  pubhcado  en  igual  forma  en  uno  de  los  periodicos  del  lugar  en  que  se  haga 

1)  Art.  899  C.  de  P.  C. 

Jurispr.:  No  se  acredita  la  cesacion  de  pagos  con  la  exhibicion  de  un  contrato  que  se  dice 
infrinjido  por  la  sociedad  cuya  quiebra  se  solicita.  C.  de  Valparaiso.  G.  de  los  T.  A.  1901, 
S.  1469,  p.  1273. 

2)  Art.  899  C.  de  P.  C. 

3)  Art.  900  C.  de  P.  C.  Para  que  el  tribunal  pueda  hacer  de  oficio  la  declaracion  de  quiebra, 
en  el  caso  del  articulo  1356  del  Codigo  de  Comercio,  es  menester  que  se  hagan  constar  previa- 
mente,  a  lo  menos,  con  la  de  claracion  jurada  de  dos  testigos,  las  circimstancias  positiv£is  que 
dicho  articulo  espresa,  i  que  no  se  presente  quien  administre  los  negocios  i  d6  cumplimiento 
a  las  obligaciones  del  deudor  ausente  u  oculto. 

*)  Art.  901  C.  de  P.  C.  Incumbe  a  los  sindicos  provisionales  requerir  la  ejecucion  del 
auto  declaratorio  de  quiebra  i  su  fijaeion,  asi  como  hacer  las  publicaciones  que  ordena  el  arti- 
culo 1357  del  C6digo  de  Comercio. 

Requerirdn  la  fijaeion  del  auto  declaratorio  de  qviiebra  al  dia  siguiente  hdbU  de  aquel  en 
que  acepten  su  nombramiento,  i  hardn  las  publicaciones  en  el  mas  breve  plazo. 

Si  omitieren  estas  publicaciones,  las  hardn  los  sindicos  definitives  en  el  mismo  dia  en  que 
acepten  el  cargo. 

Art.  582  C.  de  P.  C. 
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the  necessity  of  avoiding  considerable  expense  and  very  great  loss  of  time  or  the  great 
number  of  the  creditors  so  requires. 

In  the  case  of  the  bankruptcy  of  a  limited  company,  the  notices  which  have  to  be 
given  to  the  bankrupt  shall  be  given  to  the  members  of  the  last  board  of  directors 
which  the  company  has  had,  unless  the  shareholders  have  entrusted  or  entrust 
their  representation  to  another  person  or  to  other  persons,  as  provided  by  their 
constitution. 

1351.^)  Creditors  may  apply  for  a  declaration  of  bankruptcy  although  their 
credits  are  not  payable. 

On  applying  therefor,  they  shall  specificaUj^  set  out  the  facts  and  circumstances 
which  constitute  the  suspension  of  payment,  and  accompany  the  same  with  docu- 
ments which  prove  it  or  shall  offer  to  give  the  proper  evidence. 

The  application  shall  be  presented  at  the  office  of  the  commercial  court,  and 
the  master  shall  certify  the  day  and  hour  of  the  presentation  at  the  foot  thereof. 

The  court  shall  make  the  declaration  as  enacted  by  the  two  preceding  articles, 
or  shall  refuse  it,  as  soon  as  possible,  on  summarily  hearing  the  debtor,  if  he  considers 
it  necessary. 

If  the  application  is  rejected,  the  debtor  may  sue  the  creditor  who  has  appUed 
for  the  declaration  of  bankruptcy  for  compensation  for  damage,  proving  that  the 
latter  has  acted  with  culpa  or  fraud. 

1352.2)  Civil  creditors  cannot  apply  for  a  declaration  of  bankruptcy,  except 
on  proving  the  suspension  of  payment  of  commercial  debts. 

1353.  A  limited  partner  cannot  apply  for  the  declaration  of  bankruptcy  of  the 
partnership  to  which  he  belongs ;  but  if  he  is  a  separate  creditor  thereof  he  may  apply 
therefor  in  this  character. 

1354.  The  abandonment  of  personal  execution  for  the  benefit  of  the  debtor 
does  not  involve  the  abandonment  of  the  right  of  applying  for  the  declaration  of 
bankruptcy. 

1355.  Neither  a  son  who  is  creditor  of  his  father,  nor  a  father  who  is  creditor 
of  his  son,  nor  a  wife  who  is  creditor  of  her  merchant  husband,  respectively,  may 
apply  for  a  declaration  of  bankruptcy. 

1356.^)  The  commercial  courts  can  only  ex  officio  make  a  declaration  of  bank- 
ruptcy when  the  debtor  absconds  or  conceals  himself,  leaving  his  offices  or  warehouses 
shut  and  without  having  appointed  a  person  to  manage  his  business  and  to  fulfil 
his  obligations. 

In  this  event,  the  court,  either  ex  officio  or  at  the  instance  of  the  public  pro- 
secutor or  of  one  of  the  creditors,  may  order  the  seals  to  be  affixed,  and  if  it  thinks 
fit  may  postpone  the  declaration  of  bankruptcy  until  later. 

1357.*)  The  decree  declaring  the  bankruptcy  shall  be  executed  notwithstanding 
any  objection  or  appeal  which  may  be  filed. 

If  it  is  not  fulfilled  within  six  months  reckoned  from  its  date,  it  shall  be  void 
and  inoperative. 

A  summary  thereof  shall  be  posted  in  the  porch  of  the  hall  of  audience  of  the 
commercial  court,  and  also  published  in  one  of  the  newspapers  of  the  place  where 


1)  Art.  899  of  the  C.  of  C.  P. 

Jurisprudence :  Suspension  of  payment  is  not  proved  by  producing  a  contract  which  is  said 
to  be  infringed  by  the  association  whose  bankruptcy  is  applied  for.  Court  of  Appeal  of  Valparaiso. 
G.  de  los  T.  Year  1901,  Judgment  1469,  p.  1273. 

2)  Art.  899  of  the  C.  of  C.  P. 

3)  Art.  900  of  the  C.  of  C.  P.  "In  order  that  the  tribunal  may  ex  officio  make  the  declaration 
of  bankruptcy,  in  the  event  of  art.  1356  of  the  Code  of  Commerce,  it  is  necessary  that  the  actual 
circumstances  stated  in  the  said  article  should  be  previously  shown  at  least  by  the  sworn 
declaration  of  two  witnesses,  and  that  no  one  sliould  present  himself  to  manage  his  business  and 
to  fulfil  the  obligations  of  the  absent  or  concealed  debtor". 

*)  Art.  901  of  the  C.  of  C.  P.  "It  is  the  duty  of  the  provisional  trustees  to  require  the  exe- 
cution of  the  decree  declaring  the  bankruptcy  and  the  posting  thereof,  as  well  as  to  effect  the 
pubUcations  ordered  by  article  1357  of  the  Code  of  Commerce. 

They  shall  require  the  posting  of  the  decree  declaring  the  bankruptcy  on  the  working  day 
following  that  on  which  they  accept  their  appointment,  and  shall  effect  the  publications  in  the 
shortest  possible  time. 

If  they  omit  these  publications,  the  definitive  trustees  shall  effect  them  on  the  same  day  as 
they  accept  the  duty". 

Art.  582  of  the  C.  of  C.  P. 
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la  declaracion,  i  en  todos  los  demas  donde  el  fallido  teiiga  establecimientos  de 
comercio. 

Determinandose  la  cesacion  de  pagos  por  auto  separado,  este  sera  fijado  i 
publicado  en  los  terminos  espresados. 

La  fijacion  e  insercion  seran  hechas  por  el  termino  de  treinta  dias. 

1358.  El  secretario  del  juzgado  pasara  al  ministerio  publico  copia  certificada 
del  auto  deelaratorio  de  quiebra  dentro  de  las  cuatro  horas  siguientes  a  la  en  que 
hubiere  sido  pronunciado. 

§  2.°    De  los  efectos  de  la  declaracion  de  quiebra. 

1359.  La  quiebra  no  produce  los  efectos  que  le  atribuye  esta  lei  sino  en  virtud 
del  auto  que  declara  su  existencia,  ni  sus  efectos  se  retrotraen  mas  alia  de  la  fecha 
que  en  el  se  sefiale. 

1360.  La  declaracion  de  quiebra  no  priva  al  fallido  del  ejercicio  de  los  derechos 
civiles,  salvo  en  los  casos  espresamente  determinados  por  la  lei. 

1361.  El  auto  deelaratorio  de  quiebra  fija  irrevocablemente  los  derechos  de 
todos  los  acreedores  en  el  estado  que  tengan  el  dia  anterior  al  del  pronunciamiento. 

1362.1)  Desde  la  bora  en  que  se  pronuncie  la  declaracion  de  quiebra,  el  fallido 
queda  inhibido  de  derecho  de  la  administracion  de  todos  sus  bienes. 

El  desasimiento  de  los  bienes  futuros  adquiridos  a  titulo  gratuito  no  estingue 
la  responsabilidad  de  las  cargas  i  condiciones  con  que  hayan  sido  trasmitidos  al 
fallido,  ni  perjudica  a  los  acreedores  hereditarios. 

La  administracion  de  los  bienes  que  el  faUido  adquiera  por  titulo  oneroso,  podra 
ser  sometida  a  intervencion ;  pero  los  acreedores  solo  tendran  derecho  a  los  bene- 
ficios  liquidos,  dejando  al  fallido  lo  preciso  para  sus  alimentos. 

1363.2)  Despues  de  la  declaracion  de  quiebra,  el  fallido  conserva  el  dominio 
de  sus  bienes,  la  administracion  de  los  no  embargables  i  la  de  los  personales  de  sus 
hijos  i  de  su  mujer,  a  no  ser  que  esta  obtenga  separacion  de  los  suyos. 

Los  frutos  de  los  bienes  de  los  hijos  i  de  la  mujer  no  separada  corresponden 
a  la  masa  concursada,  despues  de  deducidos  los  costos  de  produccion  i  el  monto 
de  las  cargas  legales  o  convencionales  que  los  graven. 

1364.^)  La  administracion  de  que  es  privado  el  faUido  pasa  de  derecho  a  los 
sindicos;  i  en  consecuencia,  aquel  no  podra  comparecer  en  juicio  como  actor  ni 
como  reo,  sin  perjuicio  de  que  el  juzgado  pueda  admitirle  en  el  caracter  de  tercero 
coadyuvante  en  los  pleitos  pendientes,  i  en  los  que  se  promuevan  de  nuevo  contra 
la  masa. 

Con  todo,  el  falhdo  puede  ejercitar  por  si  mismo  todas  las  acciones  que  escliisi- 
vamente  se  refieran  a  su  persona,  o  que  tengan  por  objeto  derechos  iniierentes  a 
ella,  i  ejecutar  todos  los  actos  conservativos  de  sus  bienes  en  caso  de  neghjencia 
de  los  sindicos. 

1365.*)  Declarada  la  quiebra,  los  acreedores  comunes  no  podran  promover 
ejecucion  contra  los  sindicos,  ni  continuar  la  que  tuvieren  iniciada  contra  la  per- 
sona i  bienes  del  faUido;  pero  los  acreedores  privilejiados,  hipotecarios  i  prendarios 
de  plazo  vencido,  podran  iniciarla  o  Uevar  adelante  la  que  tuvieren  pendiente  contra 
los  bienes  afectos  a  la  seguridad  i  pago  de  sus  respectivos  creditos. 

Sin  embargo,  durante  los  treinta  dias  siguientes  a  la  declaracion  de  quiebra, 
el  arrendador  no  podra  ejecutar  por  los  arriendos  vencidos  los  muebles  destinados 
a  la  esplotacion  de  los  negocios  del  fallido,  sin  perjuicio  de  su  derecho  para  soHcitar 
las  providencias  conservativas  que  le  convengan. 

Si  el  arrendamiento  hubiere  espLrado  por  alguna  causa  legal,  el  arrendador  podra 
ocupar  el  fundo  arrendado,  i  entablar  las  ejecuciones  a  que  haya  lugar  por  derecho. 

1366.5)  Todas  las  causas,  ordinarias  o  ejecutivas,  civiles  o  comerciales,  que 
al  tiempo  de  la  declaracion  de  quiebra  se  hallen  pendientes  contra  el  faUido  i  puedan 
afectar  sus  bienes,  seran  acumuladas  al  juicio  universal  de  concurso. 


1)  Jurispr.:     El    fallido    no    rehabilitado    puede    vAlidamente    adquirir    a    titulo    oneroso. 
C.  Suprema.     14  de  Junio  de   1904.    N.°  9,  A.  I,  p.  453,  R.  de  D.  i  J. 

2)  Art.  155  C.  C.  3)  Art.  612  C.  de  P.  C. 
*)  Art.  576,  577  i  578  C.  de  P.  C. 

6)  Art.  574  C.  de  P.  C.  V6ase  articulo  1350.    Art.  575  i  580  C.  de  P.  C. 


CHILE:  BANIvRUPTCY.  140 

the  declaration  is  made,  and  in  all  other  places  where  the  bankrupt  has  commercial 
establishments. 

AVhen  the  suspension  of  payment  is  fixed  by  a  separate  decree,  tliis  shall  be 
posted  and  published  in  the  same  way. 

The  posting  and  insertion  shall  last  for  the  term  of  thirty  days. 

1358.  The  master  of  the  court  shall  hand  a  certified  copy  of  the  decree  declaring 
the  bankruptcy  to  the  public  prosecutor,  within  four  hours  following  that  on  which 
it  has  been  pronounced. 

§  2.    The  effects  of  the  declaration  of  bankruptcy. 

1359,  Bankruptcy  only  produces  the  effects  attributed  thereto  by  this  law,  by 
virtue  of  the  decree  whicli  declares  its  existence,  and  its  effects  do  not  retroact 
further  than  the  date  named  therein. 

1360,  The  declaration  of  bankruptcy  does  not  deprive  the  bankrupt  of  the 
exercise  of  his  civil  rights,  except  in  the  events  expressly  determined  by  law. 

1361.  The  decree  which  declares  the  bankruptcy  irrevocably  fixes  the  rights 
of  all  the  creditors  in  the  condition  in  which  they  are  on  the  day  previous  to  its 
being  pronounced. 

1362.1)  The  baiikrupt  is  ipso  facto  prohibited  the  administration  of  all  his 
property  from  the  time  that  the  declaration  of  bankruptcy  is  pronounced. 

Disclaimer  of  future  property  which  has  been  acquired  ^vithout  consideration 
does  not  extinguish  liabiUty  for  the  charges  and  terms  with  which  they  have  been 
transferred  to  the  bankrupt,  nor  does  it  prejudice  hereditary  creditors. 

The  administration  of  property  acquired  by  the  bankrupt  for  valuable  consi- 
deration shaU  be  subjected  to  supervision ;  but  the  creditors  shall  only  be  entitled  to  the 
net  profits,  leavmg'  the  bankrupt  what  is  necessary  for  his  maintenance. 

1363.2)  After  the  declaration  of  bankruptcy,  the  bankrupt  preserves  the  owner- 
ship of  his  property,  the  administration  of  property  which  is  not  subject  to  seizure 
and  that  of  the  private  property  of  his  children  and  of  his  wife,  unless  the  latter  has 
obtained  separation  of  property. 

The  produce  of  the  property  of  his  children  and  of  his  wife,  who  is  not  separ- 
ated, belongs  to  the  bankrupt  estate,  after  deducting  the  expenses  of  production 
and  the  amount  of  the  judicial  or  conventional  charges  which  burden  it. 

1364,*)  The  administration  of  which  the  bankrupt  is  deprived  passes  ipso  facto 
to  the  trustees;  and  consequently  the  former  caimot  appear  in  an  action,  either  as 
plaintiff  or  defendant,  without  prejudice  to  the  power  of  the  court  to  admit  him  in 
the  character  of  an  assisting  third  party  in  pending  actions,  and  in  those  which 
are  brought  anew  against  the  estate. 

However,  the  banki'upt  may  himself  bring  aU  actions  which  exclusively  refer 
to  his  person,  or  which  have  rights  inherent  in  his  person  as  their  subject-matter, 
and  perform  all  acts  in  preservation  of  liis  assets  in  the  event  of  the  negligence  of 
the  trustees. 

1365,*)  After  the  declaration  of  bankruptcy,  the  ordinary  creditors  cannot 
put  in  execution  against  the  person  or  property  of  the  bankrupt ;  but  the  priviledged 
creditors,  mortgagees  and  pledgees  whose  debts  are  mature,  may  initiate  or  proceed 
with  a  pending  execution  against  the  property  subjected  to  the  security  and  recovery 
of  their  respective  credits. 

Nevertheless,  during  the  thirty  days  following  the  declaration  of  bankruptcy, 
a  lessor  cannot  issue  execution  for  rents  due,  on  movables  destined  for  the  working 
of  the  business  of  the  bankrupt,  but  without  prejudice  to  his  right  to  apply  for 
orders  preserving  his  rights,  as  he  thinks  fit. 

If  the  lease  has  expired  through  a  legal  cause,  the  lessor  may  take  possession 
of  the  estate  leased,  and  intitiate  such  executions  as  are  available  by  law. 

1366,^)  All  causes,  whether  ordinary  or  executive,  civil  or  commercial,  which 
at  the  time  of  the  declaration  of  bankruptcy  are  pending  against  the  bankrupt  and 
may  affect  his  assets,  shall  be  transferred  to  the  proceedings  in  bankruptcy. 


1)  Jurisprudence:  An  undischarged  bankrupt  can  validly  acquire  for  valuable  consideration. 
Supreme  Court  of  Appeal.    14  June  1904  No.  9,  Year  I,  p.  453,  R.  de  D.  i  J. 

2)  Art.  155  of  the  C.  C.  3)  Art.  612  of  the  C.  of  C.  P. 
*)  Art.  576,  577  and  578  of  the  C.  of  C.  P. 

')  Art.  574  of  the  C.  of  C.  P.    See  art.  1350.    Art.  575  and  580  of  the  C.  of  C.  P. 
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1367.1)  En  virtud  de  la  declaracion  de  quiebra  quedan  vencidas  i  exijibles  res- 
pecto  del  fallido  todas  sus  deudas  pasivas,  para  el  solo  efecto  de  que  los  acreedores 
puedan  intervenir  en  las  operaciones  de  la  quiebra,  i  percibir  los  dividendos  corres- 
pondientes  al  valor  actual  de  sus  respectivos  creditos. 

Entiendese  por  valor  actual  la  cantidad  que,  colocada  al  interes  corriente  por 
el  tiempo  que  falte  para  el  vencimiento  del  plazo,  forme  el  capital  nominal  de  la 
deuda. 

El  valor  actual  se  refiere  a  la  epoca  de  los  respectivos  dividendos. 

1368.  El  acreedor  que  sea  a  la  vez  deudor  del  fallido,  no  puede  alegar  la  exiji- 
bilidad  que  establece  el  articulo  precedente,  ni  como  deudor  puede  renunciar  el 
beneficio  del  plazo  para  operar  la  compensacion  de  ambas  deudas. 

Pero  si  las  deudas  procedieren  de  un  solo  contrato,  podra  operarse  la  compen- 
sacion aun  cuando  sean  exijibles  en  diferentes  plazos. 

1369.  No  obstante  lo  dispuesto  en  el  inciso  primero  del  art.  1367,  quebrando 
el  aceptante  de  una  letra  de  cambio,  el  librador  de  una  letra  no  aceptada  o  el  suscriptor 
de  un  pagare  a  la  orden,  los  demas  obligados  pagaran  inmediatamente,  o  rendiran 
fianza  de  pagar  al  vencimiento. 

1370.  El  acreedor  condicional  puede  exijir  la  consignacion  de  los  dividendos 
que  le  corresponderian  cumplida  la  condicion,  o  su  entrega  bajo  fianza  de  restituirlos 
a  la  masa  con  el  interes  corriente,  siempre  que  la  condicion  no  se  verifique. 

1371.  El  curso  de  las  negociaciones  en  cuenta  corriente  con  el  fallido  queda 
suspendido  por  la  declaracion  de  quiebra;  i  en  consecuencia,  se  procedera  al  ajuste 
final,  segun  el  estado  que  liaya  causado  la  ultima  operacion  regular  ejecutada  por 
los  interesados. 

1372.  En  cuanto  al  pago  de  los  intereses  debidos  por  el  fallido,  se  estara  a  lo 
dispuesto  por  el  art.  2491  del  Codigo  Civil. 

§  3.°    De  los  efectos  de  la  cesacion  de  pagos. 

1373.  Son  nulos  i  de  ningun  valor  relativamente  a  la  masa,  siendo  ejecutados 
despues  del  dia  a  que  el  juzgado  refiera  la  cesacion  de  pagos,  o  dentro  de  los  diez 
dias  que  la  ban  precedido:  1.°  Todo  acto  traslaticio  de  propiedad  raiz  o  mueble 
a  titulo  gratuito.  —  Si  el  acto  fuere  a  favor  de  un  descendiente,  ascendiente  o 
colateral  dentro  del  cuarto  grado,  aunque  sea  ejecutado  por  la  interposicion  de  un 
tercero,  los  diez  dias  enunciados  en  el  inciso  primero  se  estenderan  hasta  los  ciento 
veinte  anteriores  a  la  cesacion  de  pagos ;  —  2.  °  Todo  pago  anticipado,  sea  de 
deuda  civil  o  comercial,  i  sea  cual  fuere  la  manera  en  que  se  verifique.  —  Hai  anti- 
cipacion  de  pago  en  el  descuento  de  pagarees  o  facturas  a  cargo  del  fallido,  i  en 
el  que  se  verifique  mediante  renuncia  del  plazo  estipulado  a  favor  del  deudor;  — 
3.°  Todo  pago  de  deuda  vencida  que  no  sea  ejecutado  en  dinero  o  efectos  de 
comercio;  —  4.°  Toda  hipoteca,  prenda  o  anticresis  que  se  constituya  sobre  los 
bienes  del  fallido  por  deudas  contraidas  con  anterioridad  a  los  diez  dias  indicados. 

1374.  Los  pagos  en  dinero  o  valores  de  credito  de  deudas  vencidas,  i  los  actos 
i  contratos  a  titulo  oneroso,  verificados  en  el  tiempo  medio  entre  la  cesacion  de 
pagos  i  la  declaracion  de  quiebra,  podran  ser  rescindidos  caso  que  los  acreedores 
pagados  i  los  terceros  que  hubieren  contratado  con  el  fallido  hubieren  procedido 
con  conocimiento  de  la  cesacion  de  pagos. 

Esta  disposicion  es  aplicable  a  las  remesas  de  mercaderias  hechas  durante  el 
curso  de  una  cuenta  corriente  o  despues  de  cerrada  la  cuenta  con  el  reconocimiento 
de  un  saldo,  probandose  que  el  corresponsal  a  quien  fueren  dirijidas  conocia  al  tiempo 
de  la  recepcion  la  cesacion  de  pagos  del  remitente. 

1375.  Si  el  fallido  hubiere  pagado  letras  de  cambio  o  billetes  a  la  orden  despues 
de  la  fecha  asignada  a  la  cesacion  de  pagos  i  antes  de  la  declaracion  de  quiebra,  no 
podra  exijirse  la  devolucion  de  la  cantidad  pagada  sino  de  la  persona  por  cuya  cuenta 
se  hubiere  verificado  el  pago. 

En  los  dos  casos  propuestos  sera  menester  probar  que  la  persona  a  quien  se 
exija  la  devolucion  tenia  conocimiento  de  la  cesacion  de  pagos  a  la  fecha  en  que 
fue  jirada  la  letra  o  endosado  el  pagare. 


»)  Art.  1496,  n.°  1  C.  C. 
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1367,1)  By  virtue  of  the  declaration  of  banliruptcy  all  his  debts  are  due  and 
payable  as  regards  the  bankrupt,  but  with  the  sole  effect  that  the  creditors  may 
intervene  in  the  operations  of  the  bankruptcy,  and  receive  the  dividends  which 
correspond  to  the  actual  value  of  their  respective  credits. 

By  "actual  value"  is  meant  the  amount  which  if  placed  at  the  current  interest 
for  the  unexpired  time  to  the  maturity  would  form  the  nominal  principal  of  the  debt. 

The  actual  value  refers  to  the  time  of  the  respective  dividends. 

1368.  A  creditor  who  at  the  same  time  is  debtor  to  the  bankrupt,  cannot  plead 
the  payability  enacted  by  the  preceding  article,  nor  in  his  character  of  debtor 
can  he  renounce  the  benefit  of  time  in  order  to  constitute  a  set-off  between  the 
debts. 

But  if  the  debts  proceed  from  a  single  contract,  set-off  may  operate  although 
they  are  payable  at  different  times. 

1369.  Notwithstanding  the  provisions  of  the  first  paragraph  of  article  1367, 
when  the  acceptor  of  a  bill  of  exchange,  the  drawer  of  an  unaccepted  bill  or  the 
maker  of  a  promissory  note  to  order  becomes  bankrupt,  the  other  parties  liable  shall 
pay  immediately,  or  shall  give  security  for  payment  at  maturity. 

1370.  A  conditional  creditor  may  require  payment  into  court  of  the  dividends 
which  would  belong  to  him  on  the  fulfilment  of  the  condition,  or  their  payment 
under  a  guaranty  to  restore  them  to  the  estate  together  with  current  interest,  if  the 
condition  is  not  realised. 

1371.  The  course  of  transactions  on  current  account  with  the  bankrupt  is 
stopped  by  the  declaration  of  bankruptcy;  and  consequently  the  final  settlement 
shall  take  place  according  to  the  state  as  caused  by  the  last  regular  transaction 
carried  out  by  the  persons  interested. 

1372.  The  provisions  of  article  2491  of  the  CivU  Code  shall  be  followed  as  regards 
payment  of  interest  due  by  the  bankrupt. 

§  3.    The  effects  of  suspension  of  payment. 

1373.  If  they  are  performed  after  the  day  to  which  the  court  refers  back  the 
suspension  of  payment,  or  wthin  the  ten  preceding  days,  the  following  are  void 
and  inoperative  as  regards  the  estate :  1 .  Every  act  which  transfers  the  ownership  of  an 
immovable  or  movable  without  consideration.  If  the  act  is  in  favour  of  a  descendant, 
ascendant  or  collateral  within  the  fourth  degree,  although  it  is  carried  out  through 
the  interposition  of  a  third  person,  the  ten  days  mentioned  in  the  first  paragraph 
shall  be  extended  to  one  hundred  and  twenty  days  before  the  suspension  of  payment ; 
—  2.  Every  payment  in  advance,  whether  the  debt  is  civU  or  commercial,  and  in 
whatever  manner  it  is  effected.  Discounting  promissory  notes  or  invoices  to  the 
charge  of  the  bankrupt  constitutes  a  payment  in  advance,  when  it  is  effected  with  a 
renunciation  of  the  time  agreed  in  favour  of  the  debtor;  —  3.  Every  payment  of  a 
mature  debt  which  is  not  effected  in  cash  or  commercial  securities;  —  4.  Every 
mortgage,  pledge  or  anticresis^)  constituted  on  the  property  of  the  bankrupt  for 
debts  contracted  before  the  said  ten  days. 

1374.  Payments  of  matured  debts  in  cash  or  documents  of  credit,  and  acts  and 
contracts  for  valuable  consideration,  effected  in  the  time  between  the  suspension  of 
payment  and  the  declaration  of  bankruptcy,  may  be  rescinded  when  the  paid  cre- 
ditors and  the  third  persons  who  have  contracted  with  the  bankrupt  have  acted  with 
notice  of  the  suspension  of  payment. 

This  provision  applies  to  remittances  of  goods  made  during  the  course  of  a 
current  account  or  after  the  closing  of  the  account  with  acknowledgment  of  a  balance, 
when  it  is  proved  that  the  correspondent  to  whom  they  were  sent  had  notice  of  the 
remitter's  suspension  of  payment  at  the  time  of  reception. 

1375.  If  the  bankrupt  has  paid  bills  of  exchange  or  promissory  notes  to  order 
after  the  date  determined  for  the  suspension  of  payment  and  before  the  declaration 
of  bankruptcy,  the  return  of  the  sum  paid  can  only  be  demanded  of  the  person 
for  account  of  whom  the  payment  has  been  made. 

In  the  two  suggested  cases  it  shall  be  necessary  to  prove  that  the  person  of  whom 
the  return  is  demanded  had  notice  of  the  suspension  of  payment  at  the  date  on 
which  the  bill  was  drawn  or  the  promissory  note  endorsed. 


1)  Art.  1496,  No.  1  of  the  C.  C.         2)  See  page  47. 
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1376.  Los  actos  i  contratos,  de  cualquiera  naturaleza  que  sean,  anteriores 
a  las  epocas  que  seiiala  el  inciso  primero  del  art.  1373,  son  tambien  rescindibles 
siempre  que  se  justifique  la  coexistencia  de  todas  las  circunstancias  que  espresa 
el  art.  2468  del  Codigo  Civil. 

1377.  Los  derechos  de  hipoteca  validamente  adquiridos  podran  ser  inscritos 
hasta  el  dia  de  la  declaracion  de  quiebra. 

Con  todo,  las  inscripciones  heclias  despues  de  la  cesacion  o  en  los  diez  dias 
anteriores,  podran  ser  anuladas  si  hubieren  trascurrido  mas  de  quince  dias  entre 
la  fecha  del  instrumento  constitutivo  de  la  hipoteca  i  la  fecha  de  la  inscripcion. 

Este  plazo  se  aumentara  a  razon  de  un  dia  por  cada  cincuenta  quilometros 
de  distancia  entre  el  lugar  en  que  se  hubiere  constituido  la  hipoteca  i  el  lugar  donde 
deba  hacerse  la  inscripcion. 

1378.  Sin  perjuicio  de  lo  dispuesto  en  el  art.  1374  i  en  el  niimero  3.  °  del  art.  1373, 
la  compensacion  de  deudas  vencidas  antes  de  la  declaracion  de  quiebra  tendra  o 
no  lugar  conforme  a  las  reglas  establecidas  en  el  titulo  XVII,  hbro  IV  del  Codigo  Civil. 

Pero  los  creditos  contra  el  faUido,  adquiridos  por  cesion  o  endoso,  necesitaran 
ademas  para  ser  compensados  que  se  acredite  legabnente  la  verdad  de  la  fecha  de 
la  cesion  o  del  endoso. 

§  4.°    De  los  recursos  contra  el  auto  denegatorio  o  declaratorio  de  quiebra. 

1379.1)  Ej  auto  que  niegue  lugar  a  la  declaracion  de  quiebra  es  apelable  dentro 
de  los  cinco  dias  de  su  notificacion. 

1380.2)  El  faUido  podra  sohcitar  la  reposicion  del  auto  que  declare  la  quiebra, 
fije  o  no  la  epoca  de  la  cesacion  de  pagos,  dentro  de  ocho  dias  contados  desde  el  en 
que  se  hayan  efectuado  las  pubUcaciones  que  prescribe  el  art.  1357. 

Si  la  declaracion  de  quiebra  hubiere  sido  provocada  por  el  faUido,  no  se  dara 
curso  a  su  sohcitud  de  reposicion,  a  no  ser  que  en  ella  alegue  error  en  la  apreciacion 
del  estado  de  sus  negocios. 

Si  la  declaracion  se  fundare  en  un  convenio  con  los  acreedores,  la  sohcitud  sera 
desechada  de  piano. 

1381.^)  Los  acreedores  i  terceros  interesados  podran  tambien  sohcitar  la  repo- 
sicion dentro  de  treinta  dias,  contados  en  la  forma  que  espresa  el  inciso  primero 
del  articulo  anterior. 

El  asentimiento  del  faUido  a  la  declaracion  de  quiebra  no  impide  el  ejercicio 
del  derecho  concedido  a  los  acreedores  i  terceros  interesados. 

1382.*)  Siempre  queeljuzgado  de  comercio  altere  la  fecha  a  que  hubiere  referido 
la  cesacion  de  pagos  en  el  auto  declaratorio  de  quiebra,  o  que  la  fije  ulteriormente 
por  auto  separado,  los  terminos  de  ocho  i  treinta  dias  para  pedir  la  reposicion  correran 
desde  la  pubhcacion  del  nuevo  auto. 

1383.^)  El  termino  concedido  a  los  acreedores  en  el  articulo  precedente  para 
reclamar  del  auto  que  determine  la  epoca  de  la  cesacion  de  pagos,  sera  amphado 
o  restrinjido  hasta  el  vencimiento  de  los  plazos  senalados  para  el  reconocimiento 
i  afirmacion  de  los  creditos. 

Por  la  espiracion  de  estos  plazos  queda  irrevocablemente  fijada  la  epoca  de  la 
cesacion  de  pagos  respecto  de  los  acreedores  presentes  i  ausentes. 

1384.®)  En  los  casos  previstos  en  el  art.  1382  los  terceros  interesados  gozaran, 
para  formalizar  la  oposicion,  de  todo  el  termino  que  el  dicho  articulo  concede. 

Los  acreedores  hipotecarios  que  se  haUen  en  el  caso  del  inciso  segundo  del 
art.  1377  se  consideraran  como  terceros  interesados  para  el  efecto  de  que  pueden 
impugnar  los  autos  de  que  trata  el  art.  1382. 

1385.  Vencidos  los  terminos  de  la  oposicion,  se  presume  de  derecho  que  el 
faUido  i  demas  interesados  ban  aceptado  la  declaracion  de  quiebra  i  la  fijacion  de 
la  epoca  de  la  cesacion  de  pagos. 

1)  Art.  902  C.  de  P.  C.  El  auto  denegatorio  de  la  declaracion  de  quiebra  no  es  sus- 
ceptible del  recurso  especial  de  reposicion  a  que  se  refieren  los  articulos  1380  i  siguientes  del 
Cddigo  de  Comercio. 

2)  Art.  903,  inc.  1  C.  de  P.  C.  3)  Art.  903,  inc.  1  C.  de  P.  C. 
4)  Art.  903.  inc.  1  C.  de  P.  C.  6)  Art.  903.  inc.  1  C.  de  P.  C. 
6)  Art.  903,  inc.  1  C.  de  P.  C. 
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1376.  Acts  and  contracts,  of  whatever  nature  they  may  be,  which  are  before  the 
times  named  in  the  first  paragrapli  of  article  1373,  may  also  be  rescinded  whenever 
the  co-existence  of  all  the  circumstances  stated  in  article  2468  of  the  Civil  Code  is 
proved. 

1377.  Mortgage  rights  which  are  validly  acquired  may  be  registered  up  to  the 
day  of  the  declaration  of  bankruptcy. 

However,  inscriptions  made  after  the  suspension  or  within  the  ten  previous 
days  maj'  be  annulled  if  more  than  fifteen  days  have  expired  between  the  date  of 
the  instrument  constituting  the  mortgage  and  the  date  of  the  inscription. 

This  time  shall  be  increased  at  the  rate  of  one  day  for  every  fifty  kilometres 
of  distance  between  the  place  where  the  mortgage  has  been  constituted  and  the 
place  where  the  inscription  has  to  be  made. 

1378.  Without  prejudice  to  the  provisions  of  article  1374  and  number  3  of 
article  1373,  set-off  of  debts  which  have  matured  before  the  declaration  of  bank- 
ruptcy' shall  or  shall  not  take  place  according  to  the  rules  enacted  by  Title  XVII, 
Book^IV  of  the  Civil  Code. 

But  for  the  purpose  of  being  set  off,  credits  against  the  bankrupt  which  are 
acquired  by  assignment  or  indorsement,  shall  also  require  that  the  truth  of  the  date 
of  the  assignment  or  indorsement  be  legally  proved. 

§  4.    Appeals  against  a  decree  refusing  or  declaring  a  bankruptcy. 

1379.1)  ^  decree  refusing  a  declaration  of  bankruptcy  is  appealable  within 
five  days  from  its  notification. 

1380.2)  The  bankrupt  may  apply  for  rehearing  of  the  decree  declaring  the 
bankruptcy,  whether  it  fixes  the  time  of  the  suspension  of  payment  or  not,  within 
eight  days  reckoned  from  that  whereon  the  publications  prescribed  by  article  1357 
have  been  effected. 

If  the  declaration  of  bankruptcy  has  been  at  the  instance  of  the  debtor,  his 
application  for  rehearing  shall  not  be  admitted,  unless  he  therein  pleads  error  in 
the  appreciation  of  the  state  of  his  business. 

If  the  declaration  is  based  on  an  arrangement  with  the  creditors,  the  application 
shall  be  simply  dismissed. 

1381.^)  Creditors  and  third  persons  interested  may  also  apply  for  rehearing 
within  thirty  days,  reckoned  as  stated  in  the  first  paragraph  of  the  preceding  article. 

The  assent  of  the  bankrupt  to  the  declaration  of  bankruptcy  does  not  prevent 
the  exercise  of  the  right  granted  to  the  creditors  and  third  persons  interested. 

1382.*)  Whenever  the  commercial  court  alters  the  date  to  which  it  has  referred 
the  suspension  of  payment  in  the  decree  declaring  the  bankruptcy,  or  the  date  which 
it  last  fixes  by  a  separate  decree,  the  terms  of  eight  days  and  thirty  days  for  asking 
for  rehearing  shall  run  from  the  publication  of  the  new  decree. 

1383.S)  The  term  granted  to  the  creditors  by  the  preceding  article  for  objecting 
to  the  decree  determining  the  time  of  the  suspension  of  payment,  shall  be  extended 
or  restricted  to  the  expiration  of  the  times  named  for  the  admission  and  affir- 
mation of  the  credits. 

By  the  expiration  of  these  times  the  date  of  the  suspension  of  payment  is  irre- 
vocably fixed  as  regards  the  creditors,  whether  present  or  absent. 

1384.^)  In  the  events  provided  for  by  article  1382,  third  persons  interested  shall, 
for  the  purpose  of  formulating  their  objections,  enjoy  the  whole  time  granted  by  the 
said  article. 

Mortgagees  who  are  situated  as  described  in  the  second  paragraph  of  article 
1377  shall  be  considered  as  third  persons  interested  for  the  purpose  of  their  power  to 
impugn  the  decrees  dealt  with  by  article  1382. 

1385,  At  the  expiration  of  the  times  for  objection,  there  is  a  presumptio  juris 
that  the  bankrupt  and  other  persons  interested  have  accepted  the  declaration  of 
bankruptcy  and  the  fixing  of  the  date  of  the  suspension  of  payment. 

1)  Art.  902  of  the  C.  of  C.  P.  "Tlie  decree  refusing  the  declaration  of  bankruptcy  is  not  subject 
to  the  special  appeal  for  rehearing  referred  to  by  art.  1380  and  the  following  of  the  Code  of 
Commerce". 

2)  Art.  903,  paragraph  1  of  the  C.  of  C.  P.  ^)  Art.  903,  paragraph  I  of  the  C.  of  C.  P. 
♦)  Art.  903,  paragraph  1  of  the  C.  of  C.  P.  ^)  Art.  903,  paragraph  1  of  the  C.  of  C.  P. 
6)  Art.  903,  paragraph   1  of  the  C.  of  C.  P. 
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1386.^)  El  articulo  de  reposicion  instaurado  por  alguno  de  los  acreedores  o  por 
un  tercero,  sera  sustanciado  con  audiencia  de  los  sindicos  del  fallido;  pero  si  fuere 
promovido  por  este,  solo  seran  oidos  los  sindicos. 

1387.  La  sustanciacion  del  articulo  no  podra  exceder  de  veinte  dias  contados 
desde  el  de  su  introduccion. 

1388.2)  El  auto  declaratorio  de  quiebra  sera  revocado,  probandose  que  el  fallido 
no  ha  cesado  en  sus  pagos. 

El  que  determine  la  fecha  de  la  cesacion  de  pagos  lo  sera  tambien,  si  se  acreditare 
que  el  fallido  los  tenia  corrientes  en  el  dia  senalado. 

Confirmado  por  la  corte  respectiva  el  auto  revocatorio,  el  fallido  podra  reclamar 
danos  i  perjuicios  del  acreedor  que  hubiere  solicitado  la  declaracion  de  quiebra. 

1389.^)  La  providencia  revocatoria  del  auto  que  determine  la  epoca  de  la  cesacion 
de  pagos,  es  apelable  en  ambos  efectos;  pero  la  que  no  de  lugar  a  la  reforma  del 
declaratorio  de  quiebra,  lo  sera  solamente  en  el  efecto  devolutive. 

1390.*)  La  tramitacion  del  articulo  de  reposicion  se  ajustara  a  las  reglas  que 
prescriba  para  las  materias  mercantiles  el  Codigo  de  Enjuiciamiento  civil. 

Titulo  III.   De  las  dilijencias  consiguientes  a  la  declaracion  de  quiebra. 

1391.*)  El  ministerio  publico  i  los  sindicos  son  especialmente  encargados  de 
requerir  el  cumplimiento  de  la  orden  de  arresto  del  fallido  i  de  cuidar  que  se  verifique 
en  el  mismo  dia  en  que  se  pronuncie  el  auto  declaratorio  de  quiebra. 

1392.*)  El  arresto  del  fallido  es  una  providencia  preventiva,  i  no  un  medio  de 
coaccion  para  obligarle  al  pago  de  sus  deudas. 

En  consecuencia,  las  personas  exentas  de  la  prision  por  deudas  no  lo  seran  del 
arresto  por  quiebra. 

Verificado  el  arresto,  queda  suspendida  de  derecho  la  prision  por  deudas  en  que 
se  encuentre  el  fallido  al  tiempo  de  la  declaracion  de  quiebra,  a  no  ser  que  el  acreedor 
que  la  hubiere  obtenido  forme  oposicion  regular  al  auto  declaratorio. 

No  sera  admitida  ninguna  oposicion  a  la  soltura  del  fallido  en  los  casos  en  que 
la  permita  este  Codigo,  salvo  que  la  prision  le  hubiere  sido  impuesta  por  via  de  pena. 

1393.  Siempre  que  el  fallido  manitieste  espontaneamente  la  cesacion  de  sus 
pagos  dentro  del  plazo  que  senala  el  art.  1345,  i  que  no  se  encuentre  preso  por  deuda 
o  por  otra  causa,  el  juzgado  de  comercio  podra  exonerarle  del  arresto  por  el  mismo 
auto  declaratorio  de  quiebra. 

En  cualquier  estado  de  la  quiebra  la  exoneracion  del  arresto  podra  ser  revocada, 
segun  las  circunstancias,  de  oficio  o  a  instancia  del  ministerio  ptibhco,  de  los  sindicos 
o  de  cualquiera  de  los  acreedores. 

1394.  Si  del  examen  del  balance,  libros  i  papeles  del  falhdo  no  resultare,  a 
juicio  del  juzgado  de  comercio,  m6rito  bastante  para  calificar  de  culpable  la  quiebra, 
decretara  el  desencarcelamiento  con  salvoconducto  provisional. 


')  Art.  903,  inc.  2  C.  de  P.  C.  Interpuesto  el  recnrso,  el  tribunal  lo  recibird  a  prueba 
por  un  tdrmino  que  no  exceda  de  diez  diais,  con  notificacion  de  las  personas  que  deben  ser  oidas, 
conforme  a  lo  dispuesto  en  el  articulo  1386  del  citado  Codigo. 

2)  Art.  903,  inc.  3  C.  de  P.  C.  Concluido  el  tdrmino  concedido,  el  secretario  agregara  de 
oficio  las  pruebas  rendidas;  el  proceso  quedara  a  disposicion  de  las  partes  en  el  oficio  del 
secretario  por  el  t^rmino  de  dos  dias,  contados  desde  el  de  dicha  agregacion,  i  con  lo  que  ellas 
espusieren  en  dicho  plazo  o,  si  nada  espusieren,  con  solo  el  m^rito  de  la  prueba,  resolvera  el 
tribunal  lo  que  fuere  de  derecho,  en  los  t^rminos  del  articulo  1388  del  precitado  C6digo. 

Art.  906.  La  accion  de  danos  i  perjuicios  que  compete  al  deudor  en  el  caso  del  inciso 
tercero  del  articulo  1388  del  Codigo  de  Comercio  se  tramitard  como  un  juicio  ordinario  de  comer- 
cio, en  el  ramo  de  administracion. 

3)  Art.  904,  939  i  940  C.  de  P.  C.         *)  Art.  903  C.  de  P.  C. 
6)  Lei  de  23  de  Jvmio  de  1868  sobre  Prision  por  Deudas. 

Jurisp.:  El  arresto  preventive  ha  sido  abolido  por  la  lei  de  23  de  Junio  de  1868.  C.  de 
Santiago.  G.  de  los  T.  A.  1870,  S.  1559,  p.  702.  C.  de  Iquique.  G.  de  los  T.  A.  1886,  S.  775, 
p.  443. 
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1386.M  The  application  for  rehearing  filed  by  any  of  the  creditors  or  by  a  third 
person  shall  be  substantiated  after  hearing  the  trustees  of  the  bankrupt;  but  if  it  is 
moved  by  the  latter,  the  trustees  only  shall  be  heard. 

1387.  The  substantiation  of  the  application  may  not  exceed  twenty  days  reckoned 
from  that  of  its  filing. 

1388.-)  The  decree  declaring  the  bankruptcy  shall  be  reversed,  if  it  is  proved 
that  the  bankrupt  has  not  suspended  payment. 

The  decree  determining  the  date  of  the  suspension  of  payment  shall  also  be 
reversed,  if  it  is  proved  that  the  bankrupt  made  the  current  payments  on  the  day 
named. 

If  the  reversing  decree  is  confirmed  by  the  proper  court,  the  bankrupt  may 
claim  damages  against  the  creditor  who  has  applied  for  the  declaration  of  bankruptcj'. 

1389.^)  The  order  reversing  the  decree  which  determines  the  date  of  the  sus- 
pension of  payment,  is  appealable  with  stay  of  execution ;  but  the  order  which  rejects 
the  appeal  against  the  decree  declaring  the  bankruptcy,  shaU  only  be  appealable 
without  stay. 

1390.4)  The  procedure  for  the  application  for  rehearing  shall  conform  to  the 
rules  prescribed  for  mercantile  matters  by  the  Code  of  Civil  Procedure. 

Title  III,    The  steps  which  follow  the  declaration  of  bankruptcy. 

1391.^)  The  public  prosecutor  and  the  trustees  are  specially  charged  with  requir- 
ing the  fulfilment  of  the  order  to  arrest  the  bankrupt  and  with  taking  care  that  it 
is  done  on  the  same  day  as  the  decree  declaring  the  bankruptcy  is  pronounced. 

1392.^)  The  arrest  of  the  bankrupt  is  a  preventive  measure,  and  not  a  means  of 
coercion  to  compel  him  to  pay  his  debts. 

Consequently,  persons  who  are  exempt  from  imprisonment  for  debt  shall  not  be 
exempt  from  imprisonment  for  bankruptcy. 

When  the  arrest  has  been  effected,  the  imprisonment  for  debt  to  which  the 
bankrupt  may  be  subject  at  the  time  of  the  declaration  of  bankruptcy  is  ipso  facto 
suspended,  unless  the  creditor  who  has  obtained  it  formulates  a  regular  objection 
to  the  declaratory  decree. 

No  objection  to  the  release  of  the  bankrupt  shall  be  admitted  in  the  cases  in 
which  this  Code  allows  it,  unless  the  imprisonment  has  been  infHcted  by  way  of  pu- 
nishment. 

1393.  Provided  that  the  bankrupt  spontaneously  declares  the  suspension  of 
his  payments  within  the  time  named  by  article  1345,  and  he  does  not  happen  to  be 
imprisoned  for  debt  or  for  any  other  cause,  the  commercial  court  may  exonerate 
him  from  the  arrest  by  the  same  decree  as  declares  the  bankruptcy. 

The  exoneration  from  the  arrest  may  be  reversed  according  to  the  circumstances 
at  any  stage  of  the  bankruptcy,  and  either  ex  officio  or  at  the  instance  of  the  public 
prosecutor,  of  the  trustee  or  of  any  of  the  creditors. 

1394.  Release  from  prison  shall  be  ordered  together  with  a  provisional  safe- 
conduct,  if  in  the  opinion  of  the  commercial  court,  it  does  not  appear  from  the  ex- 
amination of  the  balance  sheet,  books  and  papers  of  the  bankrupt  that  there  is  suffi- 
cient ground  for  characterizing  the  bankruptcy  as  culpable. 


1)  Art.  903,  paragraph  2  of  the  C.  of  C.  P.  "When  the  appeal  has  been  filed,  the  tribunal 
shall  receive  it  to  proof  within  a  time  which  does  not  exceed  ten  days,  notifying  the  persona 
who  must  be  heard  according  to  the  provisions  of  art.   1386  of  the  said  Code". 

2)  Art.  903,  paragraph  3  of  the  C.  of  C.  P.  "At  the  conclusion  of  the  term  granted,  the 
master  shall  officially  annex  the  evidence  given ;  the  record  shall  be  at  the  disposal  of  the  parties 
in  the  master's  office  for  the  term  of  two  days,  reckoned  from  that  of  the  said  annexation,  and 
on  the  submissions  of  the  parties  within  the  said  time,  or  if  they  make  no  submissions,  then  only 
on  the  result  of  the  evidence,  the  tribunal  shall  decide  according  to  law,  in  the  terms  of 
art.   1388   of  the  aforesaid  Code". 

Art.  906.  The  action  for  damages  which  the  debtor  may  bring  in  the  event  of  the  third 
paragraph  of  article  1388  of  the  Code  of  Commerce  shall  proceed  like  an  ordinary  commercial 
action   on  the  administrative  side. 

3)  Art.  904,  939,  and  940  of  the  C.  of  C.  P.         «)  Art.  903  of  the  C.  of  C.  P. 
')  Law  of  23  June  1868  on  imprisonment  for  debt. 

Jurisprudence:  Preventive  arrest  was  abolished  by  the  law  of  23  June  1868.  Coiu-t  of 
Appeal  of  Santiago.  G.  de  los  T.  Year  1870,  Judgment  1559,  p.  702.  Court  of  Appeal  of  Iqui- 
que.    G.  de  los  T.   Year  1886,  Judgment  775,  p.  443. 
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En  ese  mismo  caso  el  fallido  podra  demandar  su  libertad  en  iguales  terminos. 

La  demanda  del  fallido  sera  puesta  en  conocimiento  del  ministerio  publico  i 
de  los  sindicos  para  que,  si  lo  creyeren  conveniente,  se  opongan  a  la  concesion  del 
salvoconducto. 

Accediendo  el  juzgado  a  la  solicitud  del  faUido,  impondra  precisamente  a  este 
la  obligacion  de  presentarse  toda  vez  que  sea  Uamado  por  el  mismo  juzgado  o  por 
los  sindicos.  La  obligacion  sera  garantida  con  fianza  por  una  determinada  cantidad 
a  favor  de  la  masa. 

El  juzgado  podra  revocar  en  cualquiera  epoca  el  salvoconducto  segun  las  cir- 
cunstancias. 

1395.  Cesan  los  efectos  del  arresto  cuando  el  faUido  tiene  salvoconducto,  ce- 
lebra  convenio  con  sus  acreedores,  o  se  concluye  la  realizacion  i  liquidacion  de  la 
quiebra. 

1396.  En  el  mismo  dia  en  que  se  haga  la  declaracion  de  quiebra  el  juzgado 
de  comercio  procedera,  con  intervencion  de  los  sindicos  i  asistencia  del  secretario 
del  juzgado,  a  la  aposicion  de  sellos  en  el  domiciUo,  almacenes,  tiendas,  escritorios, 
depositos,  mercaderias  existentes  en  poder  de  terceros  i  estableciniientos  de  toda 
clase  pertenecientes  al  faUido. 

Quebrando  una  sociedad  colectiva,  los  seUos  seran  puestos  tambien  en  todos 
los  lugares  i  objetos  enunciados  que  pertenezcan  privativamente  a  cada  uno  de 
los  socios. 

Si  la  sociedad  fuere  comanditaria,  se  pondran  los  sellos  solamente  en  los  lugares 
i  objetos  pertenecientes  a  los  socios  jerentes,  aunque  los  comanditarios  scan  soli- 
dariamente  responsables  por  haberse  mezclado  en  la  administracion. 

En  caso  de  quiebra  de  una  sociedad  anonima,  no  seran  puestos  los  sellos  sino 
en  el  domicilio  social  i  en  los  estableciniientos  sociales,  cualquiera  que  sea  el  lugar 
en  que  existan. 

La  aposicion  de  sellos  podra  ser  desempenada  por  el  secretario  del  juzgado 
de  comercio,  si  el  mismo  juzgado  delegare  en  el  esta  funcion. 

El  secretario  procedera  en  tal  caso  acompanado  de  dos  personas  de  reconocida 
probidad,  nombradas  por  el  juzgado. 

1397.1)  A  solicitud  de  los  sindicos  el  juzgado  de  comercio  podra  eximir  de  la 
aposicion  de  sellos:  1.°  Los  objetos  espresados  en  los  numeros  2.°  i  siguientes  del 
art.  1618  del  Codigo  Civil,  i  los  muebles  absolutamente  necesarios  al  uso  del 
fallido  i  de  su  familia.  —  Los  muebles  i  objetos  indicados  seran  entregados  al 
fallido,  describiendolos  previamente  en  una  lista  que  sera  firmada  por  el;  — 
2.°  Los  objetos  espuestos  a  un  proximo  deterioro  o  a  una  desestimacion  inminente, 
i  los  que  exijan  una  conservacion  dispendiosa;  —  3.°  Los  objetos  actualmente 
destinados  al  trabajo  de  los  establecimientos  comerciales  del  faUido,  de  cual- 
quiera naturaleza  que  scan,  siempre  que  la  interrupcion  de  sus  operaciones  pueda 
causar  perjuicio  a  los  acreedores.  —  Los  objetos  comprendidos  en  los  dos  numeros 
precedentes  seran  inmediatamente  inventariados  por  los  sindicos  i  tasados  por 
eUos,  o  por  un  perito ;  —  4.  °  Los  libros  del  faUido  i  los  efectos  de  comercio  vencidos 
o  por  veneer  proximamente,  los  pagaderos  en  otro  lugar  distinto  del  de  la  quiebra, 
i  los  que  requieran  aceptacion  o  protesto. 

Los  libros  i  efectos  referidos  seran  entregados  a  los  sindicos  bajo  inventario 
firmado  por  eUos. 

Antes  de  entregar  los  libros,  el  juez  rubricara  los  liltimos  asientos  i  los  blancos 
que  aqueUos  tuvieren,  i  a  continuacion  de  la  ultima  foja  escrita  de  cada  uno  de  eUos 
pondra  una  certificacion  detaUada  del  numero  de  pajinas  escritas  i  del  estado  ma- 
terial en  que  se  encuentren. 

1398.  Los  objetos  enunciados  en  el  numero  2.°  del  articulo  precedente  seran 
inmediatamente  vendidos  por  los  sindicos,  previa  autorizacion  del  juzgado  de  comercio. 

Este  determinara,  al  otorgarla,  la  forma  en  que  deba  hacerse  la  venta. 

El  fallido  podra  presentar  al  juzgado  de  comercio  sus  observaciones  acerca 
de  la  desconveniencia  de  la  venta,  o  del  modo  de  verif  icarla ;  pero  no  le  sera  permitido 
intervenir  en  la  realizacion  de  la  venta  ordenada. 

1399.  Si  el  juzgado  estimare  que  los  bienes  del  fallido  pueden  ser  inventariados 
en  un  solo  dia,  se  omitira  la  aposicion  de  seUos,  i  se  procedera  desde  luego  a  formar 
•el  correspondiente  inventario. 


1)  El  articulo  1618  del  C.  C.  ha  sido  reemplazado  por  el  articulo  466  del  C.  de  P.  C. 
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In  the  same  event,  the  bankrupt  may  demand  his  liberty  in  the  like  manner. 

The  demand  of  the  bankrupt  shall  be  brought  to  the  notice  of  the  public  pro- 
secutor and  of  the  trustees  in  order  that,  if  they  think  fit,  they  may  oppose  the  grant 
of  the  safe-conduct. 

When  the  court  accedes  to  the  application  of  the  bankrupt,  it  shall  be  bound 
to  impose  on  the  latter  the  obligation  of  presenting  himself  whenever  he  is  called 
upon  by  the  said  court  or  by  the  trustees.  The  obligation  shall  be  guaranteed  by  a 
security  for  a  certain  sum  in  favour  of  the  estate. 

The  court  may  at  any  time  revoke  the  safe-conduct,  according  to  the  circum- 
stances. 

1395,  The  effects  of  the  arrest  cease  when  the  bankrupt  has  a  safe-conduct, 
makes  an  arrangement  with  his  creditors,  or  the  realisation  and  liquidation  of  the 
bankruptcy  is  concluded. 

1396.  On  the  same  day  as  the  declaration  of  bankruptcy  is  made,  the  commercial 
court,  with  the  intervention  of  the  trustees  and  in  the  presence  of  the  master  of  the 
court,  shall  proceed  to  affix  the  seals  on  the  dwelling,  warehouses,  shops,  offices, 
depots,  goods  existing  in  the  control  of  third  persons,  and  on  the  establishments 
of  every  kind  belonging  to  the  bankrupt. 

When  an  unlimited  partnership  becomes  bankrupt,  the  seals  shall  also  be 
placed  on  all  the  said  places  and  articles  which  belong  separately  to  each  of  the 
partners. 

In  the  case  of  a  limited  partnership,  the  seals  shall  only  be  placed  on  the  places 
and  articles  which  belong  to  the  managing  partners,  although  the  Umited  partners 
may  be  jointly  and  severally  liable  through  having  interfered  in  the  administration. 

In  the  case  of  the  bankruptcy  of  a  limited  company,  the  seals  shall  only  be  placed 
on  the  social  address  and  on  the  social  establishments,  in  whatever  place  they  exist. 

The  affixing  of  the  seals  may  be  discharged  by  the  master  of  the  commercial 
court,  if  the  said  court  delegates  this  function  to  him. 

In  that  event,  the  master  shall  proceed  in  company  with  two  persons  of  known 
probity  appointed  by  the  court. 

1397.1)  On  the  application  of  the  trustees,  the  commercial  court  may  exempt 
from  the  fixing  of  seals:  1.  The  articles  expressed  in  number  2  and  the  following 
numbers  of  article  1618  of  the  Civil  Code,  and  the  chattels  which  are  absolutely 
necessary  for  the  use  of  the  bankrupt  and  of  his  family.  The  said  chattels  and  articles 
shall  be  delivered  to  the  bankrupt,  after  being  described  in  a  list  which  shall  be  signed 
by  him;  —  2.  Articles  exposed  to  approaching  deterioration  or  to  imminent  depre- 
ciation and  those  which  require  an  expensive  custody;  —  3.  Articles  which  are 
actually  applied  to  the  work  of  the  commercial  establishments  of  the  bankrupt,  of 
whatever  nature  they  be,  whenever  the  interruption  of  their  operations  may  prejudice 
the  creditors.  The  trustees  shall  forthwith  make  an  inventory  and,  either  in  person 
or  by  an  expert,  shall  value  the  articles  included  in  the  two  preceding  numbers;  — 
4.  The  books  of  the  bankrupt  and  the  commercial  securities  which  are  mature  or 
nearly  mature,  those  which  are  payable  in  a  place  different  from  that  of  the  bank- 
ruptcy, and  those  which  require  acceptance  or  protest. 

The  said  books  and  securities  shall  be  delivered  to  the  trustees  in  return  for  an 
inventory  signed  by  them. 

Before  delivering  the  books,  the  judge  shall  rubricate  the  last  entries  and  any 
blanks  which  they  may  have,  and  in  continuation  of  the  last  wTitten  page  of  each 
shall  place  a  detailed  certificate  of  the  number  of  written  pages  and  of  the  substantial 
condition  in  which  they  are. 

1398.  The  articles  mentioned  in  number  2  of  the  preceding  article  shall  imme- 
diately be  sold  by  the  trustees,  on  the  previous  authorisation  of  the  commercial  court. 

The  latter,  on  granting  it,  shall  determine  the  way  in  which  the  sale  is  to  be  made. 

The  bankrupt  may  present  his  criticisms  on  the  impropriety  of  the  sale, 
or  the  way  of  effecting  it,  to  the  commercial  court ;  but  he  shall  not  be  permitted  to 
intervene  in  the  reahsation  of  the  sale  ordered. 

1399.  If  the  judge  thinks  that  the  assets  of  the  bankrupt  can  be  listed  in  a 
single  day,  he  shall  omit  the  fixing  of  the  seals,  and  shall  at  once  proceed  to  draw 
up  the  corresponding  inventory. 

1)  Art.  1618  of  the  C.  C.  has  been  replaced  by  art.  466  of  the  C.  of  C.  P. 
B  19 
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1400.  Puestos  los  sellos  antes  que  los  sindicos  hayan  principiado  a  funcionar, 
estos  deberan  solicitar  del  juzgado  de  comercio,  dentro  de  tres  dias  contados  desde 
la  aceptacion  del  cargo,  que  desde  luego  se  proceda  a  romperlos. 

Los  sellos  seran  gradualmente  removidos  por  el  juzgado  de  comercio  a  pre- 
sencia  de  los  sindicos,  del  faUido  i  del  secretario. 

La  funcion  de  remover  los  sellos  es  delegable  en  la  forma  determinada  por  el 
art.  1396. 

1401.  El  inventario  se  formara  con  asistencia  de  las  personas  indicadas  en 
el  articulo  anterior,  i  a  medida  que  los  sellos  sean  quitados. 

Si  hubiere  necesidad  de  suspender  la  dilijencia,  la  parte  ya  redactada  del  in- 
ventario sera  firmada  por  el  juez,  los  sindicos  i  el  fallido,  i  autorizada  por  el  secretario. 

Quedando  algunos  objetos  por  inventariarse  en  el  lugar  de  donde  se  hubieren 
quitado  los  sellos,  el  juez  pondra  de  nuevo  dichos  sellos  hasta  la  siguiente  sesion. 

1402.  El  inventario  se  escribira  por  duplicado,  i  contendra  la  descripcion  in- 
dividual de  todos  los  bienes  muebles  e  inmuebles,  documentos,  correspondencia, 
papeles  de  interes  i  las  especies  que  se  hubieren  eximido  de  la  aposicion  de  sellos, 
i  ademas  el  justiprecio  de  los  muebles  o  inmuebles  ejecutado  por  los  sindicos  o  por 
peritos. 

Concluido  el  inventario,  el  juez  entregara  a  los  sindicos  todos  los  bienes  in- 
ventariados,  i  estos  pondran  su  recibo  al  pie  de  cada  uno  de  los  ejemplares. 

Los  sindicos  conservaran  uno  de  eUos,  i  depositaran  el  otro  en  la  secretaria  del 
juzgado  de  comercio  para  conocimiento  de  los  acreedores. 

1403.  La  inasistencia  del  fallido,  debidamente  citado  para  la  remocion  de 
sellos  i  faccion  del  inventario,  no  impedira  la  ejecucion  de  estas  dilijencias. 

1404.1)  Declarada  la  quiebra  de  un  comerciante  difunto,  no  se  hara  inventario 
de  los  bienes  de  la  herencia  si  los  herederos  lo  hubieren  formado  con  arreglo  a  las 
prescripciones  del  Codigo  de  Enjuiciamiento  civil. 

Pero  ocurriendo  el  faDecimiento  despues  de  la  declaracion  de  quiebra  i  antes 
de  la  formacion  del  inventario,  se  procedera  a  levantarlo  con  citacion  de  la  viuda 
i  herederos. 

1405.  Concluido  el  inventario,  el  juzgado  de  comercio,  a  solicitud  del  faUido, 
podra  seiialarle  provisionahnente  una  pension  aUmenticia  proporcionada  a  sus 
necesidales  personales  i  las  de  su  familia,  con  tal  que  el  faUido  haya  manifestado 
espontaneamente  la  cesacion  de  sus  pagos,  i  que  no  obre  contra  el  alguna  presuncion 
de  culpa  o  fraude  en  la  quiebra. 

1406.^)  Despues  de  terminado  el  inventario,  el  juzgado  de  comercio  podra  au- 
torizar  a  los  sindicos  para  proceder  a  vender  los  muebles  i  mercaderias,  determinando 
al  mismo  tiempo  la  forma  de  la  venta. 

El  fallido  podra  usar  del  derecho  que  le  confiere  el  inciso  tercero  del  art.  1398. 

1407.*)  El  juzgado  de  comercio  podra  autorizar  a  los  sindicos  para  continuar 
provisionalmente  el  jiro  de  los  establecimientos  comerciales  del  faUido,  previa  au- 
diencia  de  este. 

Esta  autorizacion  solo  faculta  a  los  sindicos  para  ejecutar  los  actos  que  tiendan 
a  facLUtar  la  realizacion  i  preparar  una  liquidacion  progresiva;  i  en  ningun  caso 
podran  emprender  especulaciones,  ni  verLficar  operaciones  que  importen  la  con- 
tinuacion  del  comercio  que  hacia  el  faUido. 

Los  acreedores  i  el  faUido  podran  oponerse  a  la  autorizacion  concedida  a  los 
sindicos. 

1408.  Los  acreedores  seran  responsables  de  las  obligaciones  que  contraigan 
los  sindicos  en  el  ejercicio  de  la  autorizacion  enunciada,  hasta  concurrencia  del 
importe  de  sus  haberes  en  la  quiebra. 

1409.*)  El  ultimo  dia  de  cada  semana  los  sindicos  depositaran  en  un  banco, 
o  en  las  tesorerias  nacionales  donde  no  lo  hubiere,  todas  las  cantidades  provenientes 


1)  Titulo  VIII  del  Libro  IV  del  C.  de  P.  C.         2)  Art.  588,  n.°  5  i  590  C.  de  P.  C. 

3)  Art.  907  i  909  C.  de  P.  C. 

■*)  Art.  589  C.  de  P.  C.  El  slndico  provisional  depositary  en  iin  banco,  o  en  poder  de 
la  persona  que  designe  el  tribunal  i  a  la  orden  de  6ste,  las  alhajas,  especies  preciosas,  efectos 
publicos  i  dinero  que  perciba,  con  deduccion  de  la  cantidad  que  el  mismo  tribunal  considere 
necesaria  para  los  gastos  de  administracion. 
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1400.  When  the  seals  are  affixed  before  the  trustees  have  begun  to  act,  they 
must,  within  three  days  reckoned  from  their  accepting  the  office,  apply  to  the  com- 
mercial court  to  proceed  to  break  the  seals  forthwith. 

The  seals  shall  be  progressively  removed  by  the  commercial  court  in  the  presence 
of  the  trustees,  the  bankrupt  and  the  master. 

The  function  of  removing  the  seals  may  be  delegated  as  determined  by  art.  1396. 

1401.  The  inventory  shall  be  drawn  up  in  the  presence  of  the  persons  indicated 
in  the  preceding  article,  and  as  the  seals  are  removed. 

If  there  is  any  necessity  for  suspending  the  process,  the  part  of  the  inventory 
which  is  already  diawn  up  shall  be  signed  by  the  judge,  the  trustees  and  the  bankrupt, 
and  authenticated  by  the  master. 

If  any  articles  remain  to  be  listed  in  a  place  where  the  seals  have  been  removed, 
the  judge  shall  replace  the  said  seals  untU  the  following  sitting. 

1402.  The  inventory  shall  be  written  in  duplicate,  and  shall  contain  the  in- 
dividual description  of  all  the  movable  and  immovable  assets,  documents,  corres- 
pondence, papers  of  importance  and  the  articles  which  have  been  exempted  from 
the  imposition  of  seals,  and  also  the  valuation  of  the  movables  and  immovables  by 
the  trustees  or  by  experts. 

On  the  conclusion  of  the  inventory,  the  judge  shall  deliver  all  the  listed  assets 
to  the  trustees,  and  the  latter  shall  place  their  receipt  at  the  foot  of  each  of  the  copies. 

The  trustees  shall  keep  one  of  them,  and  shall  deposit  the  other  in  the  office  of 
the  commercial  court  for  the  information  of  the  creditors. 

1403.  The  absence  of  the  bankrupt,  who  has  been  duly  summoned  for  the 
removal  of  the  seals  and  making  the  inventory,  shall  not  prevent  the  execution  of 
these  measures. 

1404.^^)  When  the  bankruptcy  of  a  deceased  merchant  has  been  declared,  no 
inventory  shall  be  made  of  the  assets  of  the  inheritance,  if  the  heirs  have  formed  one 
according  to  the  provisions  of  the  Code  of  Civil  Procedure. 

But  if  the  death  occiu's  after  the  declaration  of  bankruptcy  and  before  the 
formation  of  the  inventory,  it  shall  be  drawn  up  on  summoning  the  widow  and  heirs. 

1405.  On  the  conclusion  of  the  inventory,  the  commercial  court,  on  the  applica- 
tion of  the  bankrupt,  may  provisionally  appoint  him  a  pension  for  his  maintenance 
in  proportion  to  his  personal  necessities  and  those  of  his  family,  provided  that  the 
bankrupt  has  spontaneously  declared  the  suspension  of  his  payments,  and  that 
there  is  no  presumption  of  fault  or  fraud  in  the  bankruptcy  to  operate  against  him. 

1406.2)  After  the  termination  of  the  inventory,  the  commercial  court  may 
authorise  the  trustees  to  proceed  to  seU  the  movables  and  merchandise,  and  determine 
the  manner  of  the  sale  at  the  same  time. 

The  bankrupt  may  avail  himself  of  the  right  conferred  on  him  by  the  third 
paragraph  of  article  1398. 

1407.^)  The  commercial  court  may  authorise  the  trustees  to  continue  provi- 
sionally the  business  of  the  commercial  establishments  of  the  bankrupt,  after  hearing 
the  latter. 

This  authorisation  only  empowers  the  trustees  to  perform  acts  which  tend  to 
facUitate  the  reahsation  and  to  prepare  a  progressive  Uquidation;  and  in  no  case 
may  they  undertake  speculations,  or  effect  transactions  which  involve  the  continua- 
tion of  the  trade  carried  on  by  the  bankrupt. 

The  creditors  and  the  bankrupt  may  oppose  the  authorisation  granted  to  the 
trustees. 

1408.  The  creditors  shall  be  liable  for  the  obligations  contracted  by  the  trustees 
in  the  exercise  of  the  said  authorisation,  to  the  extent  of  the  amount  of  their  inter- 
ests in  the  bankruptcy. 

1409.*)  On  the  last  day  of  each  week  the  trustees  shall  deposit  in  a  bank,  or 
in  the  National  Treasuries,  where  there  is  no  bank,  all  the  sums  which  arise  from 

1)  Title  VIII  of  Book  IV  of  the  C.  of  C.  P.         2)  Art.  588,  No.  5,  and  590  of  the  C.  of  C.  P. 

3)  Art.  907  and  909  of  the  C.  of  C.  P. 

■*)  Art.  589  of  the  C.  of  C.  P.  "The  provisional  trustee  shall  deposit  in  a  bank  or  in  the 
control  of  the  person  appointed  by  the  tribunal  and  to  the  order  of  the  latter,  the  jewels, 
valuables,  public  securities  and  money  received  by  him,  after  deducting  the  sum  which  the  said 
tribunal  considers  necessary  for  the  expenses  of  administration". 

19* 
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de  las  cobranzas  i  ventas  que  hagan,  previa  deduccion  de  la  suma  que  el  juzgado 
de  comercio  considere  necesaria  para  ocurrir  a  los  gastos  de  la  administracion ;  i 
no  haciendolo  asi,  podran  ser  destituidos,  quedando  responsables  en  todo  caso  del 
interes  corriente  desde  la  fecha  de  los  respectivos  ingresos. 

El  deposito  sera  justificado  ante  el  juzgado  de  comercio,  el  mismo  dia  en  que 
se  verifique,  con  la  exhibicion  del  recibo  o  certificado  competente. 

Los  fondos  depositados  no  podran  ser  estraidos  sino  en  virtud  de  orden  escrita 
del  juzgado  de  comercio,  i  allanando  previamente  los  sindicos  las  retenciones  de- 
cretadas. 

1410.  Los  empleados  que  desempenen  las  funciones  del  ministerio  publico 
podran  asistir  a  la  faccion  del  inventario,  i  exijir,  en  cualquiera  epoca,  la  comuni- 
cacion  de  los  libros  i  papeles  de  la  quiebra. 

Titulo  IV.    De  los  sindicos. 

1411.^)  Reunidos  los  acreedores  en  la  primera  junta  jeneral  de  que  se  habla  en 
el  numero  6.  °  del  art.  1350,  el  juzgado  de  comercio  hara  que  cada  cual  exhiba  los 
documentos  justificativos  de  su  credito;  i  en  seguida  les  consultara  sobre  los  puntos 
siguientes:  1.°  Sobre  el  numero  de  sindicos  que  convenga  nombrar  i  sobre  las 
personas  que  los  acreedores  conceptiien  idoneas  para  este  cargo;  —  2.°  Sobre  la 
direccion  que  mas  convenga  dar  a  la  administracion  de  los  bienes  concursados;  — 
3.°  Sobre  si  se  autoriza  o  no  a  los  sindicos  para  continuar  el  jiro  del  fallido;  — ■ 
4.°  Sobre  si  se  conceden  o  no  alimentos  al  mismo  faUido. 

1412.2)  El  juez  se  conformara  a  lo  que  acordare  la  mayoria  de  los  acreedores  pre- 
sentes,  tanto  acerca  del  numero  de  sindicos  que  haya  de  nombrarse,  como  de  la 
persona  o  personas  que  deben  desempenar  este  cargo;  salvo  que  fueren  de  las  in- 
habilitadas  para  ejercerlo,  segun  el  articulo  siguiente. 

La  mayoria  necesaria  para  decidir  sobre  ambos  puntos  sera  constituida  por 
un  voto  mas  sobre  la  mitad  de  los  acreedores  presentes,  siempre  que  ademas  reunan 
la  representacion  de  las  tres  quintas  partes  del  total  de  los  creditos  de  los  votantes. 

No  concurriendo  dicha  mayoria,  el  juez  decidira  cual  haya  de  ser  el  numero 
de  sindicos  i  la  persona  o  personas  que  hubieren  de  desempenar  este  cargo.  El  nom- 
bramiento  del  juez  debera  recaer  en  persona  de  notorias  aptitudes,  probidad  i  solvencia. 

En  ningun  caso  excederd  de  tres  el  numero  de  los  sindicos  que  se  nombraren. 

1413.^)  No  pueden  ser  sindicos:  L°  Los  menores  de  veinticinco  afios,  aunque 
sean  emancipados  i  hayan  obtenido  habilitacion  de  edad;  —  2.°  Las  mujeres,  aun 
cuando  sean  comerciantes ;  —  3.  °  Los  f allidos  mientras  no  obtengan  su  rehabili- 


1)  Art.  592  C.  de  P.  C.     Esta  primera  junta  tiene  por  objeto: 
1.°  Deliberar  acerca  de  la  admision  de  la  cesion  de  bienes; 
2.°  Nombrar  sindico  definitive;  i 

3.  °  Determinar  la  remuneracion  de  los  sindicos  provisional  i  definitive. 

Pueden  tambien  los  acreedores  celebrar  en  esta  junta  los  aeuerdos  que  estiraen  eonve- 
nientes,  sea  respecto  a  la  administracion  i  enajenacion  de  los  bienes  cedidos,  sea  en  lo  ooncer- 
niente  a  la  sustanciacion  del  juicio  de  concurso. 

Art.  591,   593,   594,   595,   596,   597,  598,  699,   600,   601,  602,   604  i  605  C.  de  P.  C. 

2)  Art.  603  C.  de  P.  C.    El  nombramiento   de  sindico  se  hara  por  mayoria  de  votos. 

Para  que  haya  mayoria  se  requiere: 

1 .  °  Que  se  reunan  las  dos  terceras  partes  de  los  votos  de  los  acreedores  concurrentes  a 

la  junta;  i 

2.  °  Que  los  creditos  de  los  que  formen  la  mayoria  importen,  por  lo  menos,  las  tres  cuartas 

partes  del  total  de  los  creditos  de  los  concurrentes. 

Si  no  se  reuniere  esta  doble  mayoria,  har&  el  nombramiento  el  tribunal  i  su  resolucion 
solo  sera  apelable  en  el  efecto  devolutive. 

Las  disposiciones  del  presente  articulo  se  aplicaran  en  todos  los  cases  en  que  deba  ob- 
tenerse  la  mayoria  de  los  acreedores,  salvo  que  la  lei  establezca  una  regla  diversa. 

^)  Art.  587  C.  de  P.  C.    No  pueden  ser  sindicos  provisionales: 

1.°  Los  menores  de  veinticinco   aiios; 

2.  °  Los  f allidos  que  no  estuvieren  rehabilitados ;  i 

3.°  El  deudor  que  hace  la  cesion,  ni  sus  parientes  dentro  del  cuarto  grade  de  consangui- 
nidad  o  segundo  de  afinidad. 

Art.  606.    No  pueden  ser  sindicos  definitives  los  que  no  pueden  serlo  provisionales. 

Podra  desempeiiar  aquel  cargo  el  fallido  mismo,  si  la  unanimidad  de  los  acreedores  con- 
currentes lo  nombra. 
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the  receipts  and  sales  made  by  them,  after  deducting  the  sum  which  the  commercial 
court  considers  necessary  for  meeting  the  expenses  of  the  administration;  and  if 
they  fail  to  do  so,  they  may  be  dismissed,  but  they  shall  remain  responsible  in  every 
case  for  the  current  interest  from  the  date  of  their  respective  receipts. 

The  deposit  shall  be  proved  to  the  commercial  court  on  the  same  day  as  it  is 
effected,  by  producing  the  receipt  or  proper  certificate. 

The  deposited  funds  can  only  be  withdrawn  by  virtue  of  a  written  order  of 
the  commercial  court,  subject  to  previously  allowing  the  trustees  the  sums  ordered 
to  be  retained. 

1410.  The  employes  who  discharge  the  duties  of  the  public  prosecutor  may  be 
present  at  the  making  of  the  inventory,  and  at  any  time  require  the  books  and  papers 
of  the  bankruptcy  to  be  communicated  to  them. 

Title  IV.    The  trustees. 

1411.^)  When  the  creditors  are  assembled  in  the  first  general  meeting  mentioned 
in  number  6  of  article  1350,  the  commercial  judge  shall  cause  each  to  produce  the 
documents  which  prove  his  credit;  and  shall  forthvinth  consult  them  on  the  following 
points:  1.  On  the  number  of  the  trustees  which  it  is  convenient  to  appoint  and  the 
persons  whom  the  creditors  consider  fit  for  this  office;  —  2.  On  the  most  suitable 
course  to  give  to  the  administration  of  the  assets  of  the  bankruptcy ;  —  3.  On  whether 
the  trustees  should  be  authorised  or  not  to  continue  the  business  of  the  bankrupt ;  — 
4.  On  whether  mamtenance  should  be  granted  to  the  bankrupt  or  not. 

1412.^)  The  judge  shall  assent  to  the  resolutions  of  the  majority  of  the  creditors 
present,  both  as  regards  the  number  of  trustees  whom  he  has  to  appoint,  and  the 
person  or  persons  who  are  to  discharge  this  office;  unless  they  are  disqualified  to 
perform  it  according  to  the  following  article. 

The  majority  necessary  to  decide  both  points  shall  be  constituted  by  one  vote 
above  the  half  of  the  creditors  present,  provided  that  they  also  combine  the  repre- 
sentation of  three  fifth  parts  of  the  total  of  the  credits  of  the  voters. 

If  there  is  no  such  majority,  the  judge  shall  decide  what  is  to  be  the  number 
of  the  trustees  and  the  person  or  persons  who  are  to  discharge  this  office.  The  ap- 
pointment by  the  judge  must  fall  on  a  person  of  known  ability,  probity  and  solvency. 

In  no  case  shall  the  number  of  the  trustees  to  be  appointed  exceed  three. 

1413,3)  The  following  cannot  be  trustees:  1.  Persons  less  than  twenty-five 
years  of  age,  even  if  they  are  emancipated  and  have  been  qualified  as  to  age;  — 
2.  AVomen,  although  they  are  merchants;  —  3.  Bankrupts  who  have  not  obtained 


1)  Art.  592  of  the  C.  of  C.  P.    "The  object  of  this  first  meeting  is: 

1.  To  deliberate  on  allowing  a  cessio  bonorum; 

2.  To  appoint  a  definitive  trustee;  and 

3.  To  determine  the  remuneration  of  the  provisional  and  definitive  trustees. 

In  this  meeting  the  creditors  may  also  pass  the  resolutions  which  they  think  suitable, 
either  in  respect  of  the  administration  and  sale  of  the  assigned  assets,  or  as  concerns  the 
substantiation  of  the  bankruptcy  proceedings". 

Art.  591,  593,  594,  595,  596,  597,  598,  599,  600,  601,  602,  604  and  605  of  the  C.  of  C.  P. 

2)  Art.  603  of  the  C.  of  C.  P.  "The  appointment  of  trustee  shall  be  made  by  a  majority 
of  votes. 

In  order  that  there  may  be  a  majority,  it  is  required: 

1.  That  it  should  combine  two  third  parts  of  the  votes  of  the  creditors  who  are  present 
at  the  meeting;  and 

2.  That  the  credits  of  those  who  form   the   majority  should  amount  to,  at  least,  three 
fourth  parts  of  the  total  of  the  credits  of  the  persons  present. 

If  it  does  not  combine  this  double  majority,  the  tribunal  shall  make  the  appointment, 
and  its  decision  shall  only  be  appealable  without  a  stay. 

The  provisions  of  this  article  shall  apply  to  all  cases  in  which  a  majority  of  the  creditors 
has  to  be  obtained,  unless  the  law  enacts  a  different  rule. 

3)  Art.  587  of  the  C.  of  C.  P.    The  following  cannot  be  provisional  trustees: 

1.  Persons  under  twenty-five  years  of  age; 

2.  Bankrupts  who  have  not  been  discharged; 

3.  A  debtor  who  has  made  a  cessio  bonorum,  and  his  relations,  within  the  fourth  degree 
by  blood  or  the  second  by  marriage. 

Art.  606.     Persons  who  cannot  be  provisional  trustees  cannot  be  definitive  trustees. 
The  bankrupt  may  himself  discharge  that  office,  if  the  creditors  who  are  present  are  un- 
aminous  in  appointing  him". 
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tacion;  —  4.°  El  conyuje  i  los  parientes  del  fallido  que  se  haUen  dentro  del  cuarto 
grado  de  consanguinidad  o  de  afinidad. 

1414.1)  Los  sindicos  son  mandatarios  jenerales  de  los  acreedores,  i  como  tales 
los  representan  activa  i  pasivamente  en  juicio  i  fuera  de  el,  administran  los  bienes 
concursados  i  liquidan  la  quiebra,  conforme  a  las  reglas  que  establece  este  Codigo. 

1415.2)  Los  sindicos  definitivamente  nombrados,  si  fueren  diferentes  de  los 
que  ban  desempenado  este  cargo  provisionalmente,  exijiran  a  la  mayor  brevedad 
que  estos  liltimos  les  rindan  cuenta  de  su  administracion  en  la  forma  determinada 
por  el  art.  1436. 

1416.*)  Los  sindicos  no  podran  celebrar  compromiso  sin  autorizacion  especial 
de  los  acreedores;  pero  podran  transijir,  con  la  del  juzgado  de  comercio  i  el  cono- 


1)  Art.  607  C.  de  P.  C.  Los  sindicos  definitives  son  mandataries  jenerales  de  los  acree- 
dores en  lo  concerniente  al  concurso  i  representan  tambien  los  derechos  del  fallido  en  cuanto 
puedan  interesar  a  la  masa. 

En  consecuencia,  les  corresponde: 

1.°  Representar  a  los  acreedores  en  juicio  i  fuera  de  61; 

2.  °  Administrar  los  bienes  del  concurso  i  realizarlos  con  arreglo  a  la  lei ; 

3.°  Dar  cuenta  del  estado  del  concurso  conforme  al  articulo  618;  i 

4.  °  Liquidar  i  pagar  los  cr6ditos  en  conformidad  a  lo  que  el  tribunal  ordenare. 

Art.  608  i  609  C.  de  P.  C. 

2)  Art.  615  C.  de  P.  C.  Al  sindico  definitivo  se  le  entregaran  bajo  inventario  los  bienes, 
libros  i  papeles  del  deudor,  que  6ste  o  el  sindico  provisional  tuvieren  en  su  poder. 

Si  el  nombramiento  de  sindico  definitivo  no  recayere  en  el  provisional,  rendird  6ste  in- 
mediatamente  cuenta  de  su  administracion. 

Esta  cuenta  se  actuara  en  el  ramo  de  administracion  i  sera  examinada  por  el  sindico  defi- 
nitivo en  el  t^rmino  de  seis  dias.  Si  no  la  objetare  dentro  de  este  t6rmino,  ser&  aprobada,  i  si 
dedujere  alguna  reclamacion  contra  ella,  sera  6sta  sustanciada  como  incidente. 

Lo  dispuesto  en  este  articulo  se  aplicara  tambien  al  case  en  que,  cesando  por  cualquiera 
causa  el  sindico  definitivo  durante  el  concurso,  deba  ser  reemplazado   por  otro. 

')  Art.  616  C.  de  P.  C.  En  la  administracion  de  los  bienes  del  concurso,  el  sindico  se 
conformard  a  las  reglas  siguientes: 

1.°  No  podra  por  si  solo  celebrar  compromiso  sino  en  los  casos  a  que  se  refiere  el  articulo  176 
de  la  Lei  de  Organizacion  i  Atribuciones  de  los  Tribunates.  Fuera  de  ellos,  necesitara 
autorizacion  judicial,  si  el  valor  de  la  cosa  sobre  que  versa  el  compromiso  no  excede 
de  dos  mil  pesos;  excediendo  de  esta  suma,  se  requerira  ademas  la  aceptacion  de  la 
mayoria  de  lo.s  acreedores. 

El  nombramiento  del  arbitro  ser&  en  todo  case  aprobado  por  el  tribunal,  a  menos 
que  haya  obtenido  o  deba  obtener  la  aprobacion  de  otro  tribvmal  de  igual  o  superior 
jerarquia. 

2.  °  Podrd  transijir  las  cuestiones  que  interesen  al  concurso  i  cuyo  valor  no  exceda  de  dos 
mil  pesos,  con  aprobacion  judicial,  previa  audiencia  del  fallido.  Si  excede  su  valor  de 
la  suma  indicada,  se  requerira  ademas  aceptacion  de  la  mayoria  de  los  acreedores; 

3.°  Podra  aceptar  las  demandas  pendientes  o  que  se  promovieren  contra  el  concurso,  en 
la  misma  forma  establecida  para  celebrar  transacciones. 

Si,  acordada  o  decretada  la  aceptacion,  alguno  o  algunos  de  los  acreedores  qui- 
sieren  seguir  el  juicio  de  su  cuenta  i  riesgo,  i  fuere  esto  posible  sin  comprometer  los 
intereses  del  concurso,  podran  hacerlo  en  su  propio  nombre.  Las  p6rdidas  i  gastos  que 
resultaren  del  pleito  afectaran  en  este  case  unicamente  al  acreedor  o  acreedores  que 
hubieren  litigado,  i  los  beneficios  liquidos  que  se  obtuvieren  corresponderan  tambien 
solo  a  ellos,  pero  limitando  su  cobranza  hasta  el  valor  de  sus  respectivos  creditos, 
o  del  saldo  que  no  alcanzaro  a  cubrirse  con  los  demas  bienes  del  concurso. 

4.°  Podrfi.  sustituirse  por  cuenta  del  concurso  en  los  derechos  i  obligaciones  del  deudor 

en  los  casos  en  que  la  lei  permite  esta  sustitucion,  si  obtuviere  el  acuerdo  de  la  una- 

nimidad  de  los  acreedores. 

Faltando   este   acuerdo,   los   acreedores    que   deseen   la    sustitucion  podran  recla- 

marla  en  su  propio  nombre,  siempre  que  sus  cr6ditos  representen,  a  lo  menos,   una 

cuarta  parte  del  pasivo  del  concurso; 
5.°  Observara  lo    que   se   establece  respecto  del  sindico  provisional  en  los  articulos  588, 

589  i  590;  i 
6.0  En  lo  demas,  se  estara  a  lo  dispuesto  por  la  lei  respecto  de  los  mandatarios,  o  a  los 

acuerdos  unanimes  de  los  acreedores,  en  lo  que  no  estuviere  especialmente  determi- 

nado  por  la  lei  o  por  el  tribunal. 
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their  discharge;  —  4.  The  spouse  and  relations  of  the  bankrupt  who  are  within  the 
fourth  degree  by  blood  or  marriage. 

1414.*)  The  trustees  are  the  general  agents  of  the  creditors,  and  in  that  character 
they  represent  them  in  legal  proceedings  both  as  plaintiffs  and  defendants,  and  out 
of  court  they  administer  the  assets  and  liquidate  the  bankruptcy,  in  conformity 
with  the  rules  enacted  by  this  Code. 

1415.2)  The  trustees  who  are  definitively  appointed,  if  they  are  different  from 
those  who  have  discharged  this  office  provisionally,  shall  within  the  shortest  space 
of  time  require  the  latter  to  render  them  an  account  of  their  administration  as  deter- 
mined by  article  1436. 

1416,*)  The  trustees  cannot  agree  to  an  arbitration  without  the  special  authorisa- 
tion of  the  creditors ;  but  they  can  compromise,  -svith  the  authorisation  of  the  commer- 


1)  Art.  607  of  the  C.  of  C.  P.  "The  definitive  trustees  are  the  general  agents  of  the  creditors 
in  all  that  concerns  the  bankruptcy,  and  they  likewise  represent  the  rights  of  the  bankrupt  so 
far  as  he  may  be  interested  in  the  estate. 

It  is  consequently  their  duty: 

1.  To  represent  the  creditors  in  and  out  of  court; 

2.  To  administer  the  assets  of  the  bankruptcy  and  to  realize  them  according  to  law; 

3.  To  account  for  the  estate  of  the  bankruptcy  according  to  art.  618;  and 

4.  To  liquidate  and  pay  the  debts  in  conformity  with  the  orders  of  the  tribunal". 
Art.  608  and  609  of  the  C.  of  C.  P. 

2)  Art.  615  of  the  C.  of  C.  P.  "The  assets,  books  and  papers  of  the  debtor,  which  he  or  the 
provisional  trustee  have  ip  their  control  shall  be  delivered  to  the  definitive  trustee  vmder  an  in- 
ventory. 

If  the  appointment  of  the  definitive  trustee  does  not  fall  on  the  provisional  trustee,  the  latter 
shall  immediately  render  an  account  of  his  administration. 

This  account  shall  be  recorded  on  the  administrative  side  and  shall  be  examined  by  tho 
definitive  trustee  within  the  term  of  six  days  If  he  does  not  object  thereto  within  this  term, 
it  shall  be  approved,  and  if  he  raises  any  objection  thereto,  this  shall  be  substantiated  as  an 
interlocutory  proceeding. 

The  provisions  of  this  article  shall  apply  also  when  the  definitive  trustee  retires  for  any 
reason  during  the  bankruptcy,   and  has  to  be  replaced  by  another". 

3)  Art.  616  of  the  C.  of  C.  P.  "In  the  administration  of  the  assets  of  the  bankruptcy,  the 
trustee  shall  conform  to  the  following  rules: 

1.  He  cannot  by  himself  arrange  any  arbitration  except  in  the  cases  to  which  art.  176  of 
the  Law  of  the  Organization  and  Attributes  of  the  Tribunals  refers.  Apart  from  them  he 
will  require  judicial  authorisation,  if  the  value  of  the  subject-matter  of  the  arbitration 
does  not  exceed  two  thousand  pesos.  If  it  exceeds  this  sum,  the  assent  of  the  majority 
of  the  creditors  shall  also  be  required. 

The  appointment  of  the  arbitrator  shall  in  all  cases  be  approved  by  the  tribunal, 
imless  it  has  obtained  or  has  to  obtain  the  approbation  of  another  tribunal  of  equal  or 
superior  authority. 

2.  He  may  compromise  questions  of  interest  to  the  bankruptcv,  the  value  whereof  does 
not  exceed  two  thousand  pesos,  with  the  approval  of  the  Court  after  hearing  the 
bankrupt.  If  the  value  thereof  exceeds  the  said  sum,  the  assent  of  the  majority  of  the 
creditors  shall  also  be  required; 

3.  He  may  admit  claims  which  are  pending  or  which  are  brought  against  the  bankrupt 
estate,  in  the  same  way  as  is  enacted  for  making  compromises. 

If,  after  the  admission  has  been  made  or  decreed,  one  or  more  creditors  wish  to 
continue  the  action  on  their  own  account  and  risk,  and  this  is  possible  without  com- 
promising the  interests  of  the  bankruptcy,  they  may  do  so  in  their  own  name.  The 
losses  and  expenses  which  are  caused  by  the  action  shall  in  this  event  only  affect  the 
creditor  or  creditors  who  have  litigated,  and  the  net  profit  wliich  is  obtained  shall  also 
belong  to  them  only,  but  what  they  receive  shall  be  confined  to  the  value  of  their 
respective  credits,  or  to  the  balance  which  is  not  met  by  the  other  assets  of  the 
bankruptcy. 

4.  He  may,  on  account  of  the  bajikruptcy,  take  the  place  of  the  debtor  with  regard  to  hia 
rights  and  obUgations  in  those  cases  in  which  the  law  allows  this  substitution,  if  he 
obtains  the  unanimous  resolution  of  the  creditors. 

In  the  absence  of  this  resolution,  the  creditors  who  desire  the  substitution  may  claim 
it  in  their  own  names,  provided  that  their  credits  represent  at  least  a  fourth  part  of  the 
Uabilities  of  the  estate; 

5.  He  shall  observe  the  enactments  relating  to  the  provisional  trustee  in  art.  588,  589, 
and  590;  and 

6.  In  other  respects  he  shall  be  bound  by  the  provisions  of  the  law  with  respect  to  agents 
and  to  the  unanimous  resolutions  of  the  creditors,  in  whatever  is  not  specially  determined 
by  the  law  or  by  the  tribunal". 
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cimiento  del  fallido,  todas  las  cuestiones  que  interesen  a  la  masa,  aun  cuando  sean 
relativas  a  bienes  i  acciones  inmuebles. 

Si  la  transaccion  versare  sobre  bienes  o  acciones  cuyo  valor  exceda  de  mil  pesos, 
debera  ser  sometida  a  la  aprobacion  del  juzgado  de  comercio  con  audiencia  del  fallido. 

1417.1)  Si  gi  fallido  estuviere  en  Ubertad,  con  fianza  o  sin  eUa,  los  sindicos  podran 
emplearle  en  la  administracion  de  la  quiebra,  a  cargo  de  compensar  su  trabajo  con 
la  suma  que  designe  el  juzgado  de  comercio. 

1418.2)  Si  en  la  primera  junta  la  mayoria  absoluta  de  los  acreedores  presentes 
hubiere  acordado  la  concesion  de  alimentos  al  fallido,  los  sindicos  propondran  al 
juzgado  de  comercio  la  cantidad  que  pueda  ser  asignada,  atendidas  las  fuerzas  del 
activo  i  la  intencion  de  los  acreedores. 

El  juzgado  aprobara  o  reducira  la  cantidad  propuesta,  segun  su  prudencia. 

1419.3)  Son  obligados  los  sindicos  a  ejecutar  todos  los  actos  conservativos  de 
los  derechos  del  faUido,  como  protestar,  en  su  caso,  los  efectos  de  comercio,  inter- 
rumpir  las  prescripciones  incoadas,  i  soUcitar  la  inscripcion  de  las  hipotecas  estipuladas 
a  favor  del  faUido. 

1420.  Los  sindicos  deberan  cerrar  los  libros  con  asistencia  del  fallido. 

Si  el  faUido  no  compareciere  al  llamamiento  de  los  sindicos,  el  juzgado  de  co- 
mercio le  hara  citar  para  que  se  presente  en  el  termino  de  cuarenta  i  ocho  boras 
improrrogables. 

La  comparecencia  del  fallido  sera  personal;  pero  justificando  algun  impedimento 
lejitimo,  a  juicio  del  juzgado  de  comercio,  podra  hacerse  representar  por  apoderado. 

HaUandose  el  faUido  en  Ubertad,  con  fianza  o  sin  eUa,  su  no  comparecencia 
dara  lugar  a  revocar  el  auto  por  el  cual  se  le  puso  en  Ubertad  o  Uara  exijible  la  fianza; 
pero  si  estuviere  arrestado  u  oculto,  podra  ser  declarado  culpable  por  el  hecho  de 
no  comparecer. 

1421.  No  podran  proceder  los  sindicos  a  la  apertura  de  la  correspondencia 
del  faUido  sin  su  previa  citacion,  si  estuviere  presente. 

Instruidos  de  ella,  entregaran  al  faUido  las  cartas  que  no  tengan  relacion  con 
los  negocios  de  la  quiebra. 

1422.  Si  el  faUido  no  hubiere  presentado  su  balance,  los  sindicos  deberan 
formailo  dentro  de  los  ocho  dias  siguientes  a  la  aceptacion  del  cargo,  i  depositarlo 
en  la  secretaria  del  juzgado  de  comercio  para  que  los  acreedores  puedan  consul  tar  lo. 

En  el  caso  contrario,  los  sindicos  examinaran  si  el  balance  presentado  es  exacto 
i  completo;  i  no  siendolo,  formaran  otro  nuevo. 

1423.  La  viuda  i  herederos  del  comerciante  declarado  en  quiebra  despues  de 
su  muerte,  o  que  faUezca  despues  de  pronunciado  el  auto  que  la  declare,  podran 
asistir  personalmente  o  por  apoderado  a  la  formacion  del  balance,  i  a  todas  las  demas 
operaciones  de  la  quiebra. 

1424.*)  Los  sindicos  dihjenciaran,  el  mismo  dia  en  que  acepten  el  cargo,  las 
pubUcaciones  de  que  trata  el  niimero  9.°  del  art.  1350. 

La  omision  de  las  pubUcaciones  referidas  o  su  retardo  podra  reputarse  como 
causa  lejitima  de  destitucion. 

1425.  Deberan  asimismo  examinar  escrupulosamente  la  verdad  de  los  creditos 
que  se  presenten  en  la  quiebra,  i  hacer  respecto  de  eUos  al  juzgado  de  comercio 
las  observaciones  que  el  examen  les  sujiera. 

1426.  Dentro  de  quince  dias  contados  desde  la  fecha  en  que  principien  a  ejercer 
el  cargo,  los  sindicos  presentaran  al  juzgado  de  comercio  una  memoria  acerca  del 
estado  aparente  de  la  quiebra,  sus  principales  causas  i  circunstancias  i  el  caracter 
que  eUa  ofrezca. 

No  presentando  la  memoria  en  el  plazo  indicado,  daran  cuenta  inmediatamente 
al  juzgado  de  comercio  de  los  motivos  del  retardo. 

El  juzgado  de  comercio  decretara  la  destitucion  de  los  sindicos  si  el  retardo 
proviniere,  a  su  parecer,  de  negUjencia  o  connivencia  con  el  faUido. 

1427.  Los  sindicos  podran  exijir  del  faUido  que  les  suministre  los  conocimientos 
que  ellos  conceptiien  necesarios  para  el  mejor  desempeno  de  su  cargo. 

1)  Lei  de  23  de  Junio  de  1868.  ^}  Art.  603,  inc.  final,  C.  de  P.  C.    Vease  articulo  1412. 

3)  Art.  588,  n."  4  i  607  C.  de  P.  C.    Vease  articulo  1414. 
*)  Art.  901,  inc.  final,  C.  de  P.  C.    V^ase  articulo  1357. 
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cial  court  and  the  knowledge  of  the  bankrupt,  all  questions  which  conceni  the  estate, 
even  though  they  relate  to  immovable  property  and  rights  of  action. 

If  the  compromise  concerns  property  or  rights  of  action  the  value  whereof 
exceeds  one  thousand  pesos,  it  must  be  submitted  to  the  approbation  of  the  com- 
mercial court,  when  the  bankrupt  shall  have  a  right  to  be  heard. 

1417.1)  If  the  bankrupt  is  at  large,  whether  witli  security  or  without,  the  trustees 
may  employ  him  in  the  administration  of  the  bankruptcy,  subject  to  compensating 
for  his  labour  by  the  sum  appomted  by  the  commercial  court. 

1418.^)  If  the  absolute  majority  of  the  creditors  present  at  the  first  meeting 
have  resolved  on  the  grant  of  maintenance  to  the  bankrupt,  the  trustees  shall  propose 
to  the  commercial  court  the  amount  to  be  assigned,  having  regard  to  the  resources 
of  the  assets  and  the  intention  of  the  creditors. 

The  court  shall  approve  or  reduce  the  proposed  sum  in  its  discretion. 

1419.^)  The  trustees  are  bound  to  execute  all  acts  which  preserve  the  rights 
of  the  bankrupt,  such  as,  to  protest  commercial  securities,  interrupt  the  course  of 
prescriptions,  and  apply  for  the  registration  of  mortgages  agreed  in  favour  of  the 
bankrupt,  as  the  case  may  be. 

1420.  The  trustees  must  close  the  books  with  the  assistance  of  the  bankrupt. 
If  the  bankrupt  does  not  appear  at  the  summons  of  the  trustees,  the  commercial 

court  shall  cite  him  to  present  himself  within  the  definite  term  of  forty-eight  hours. 

The  appearance  of  the  bankrupt  shall  be  personal;  but  if  he  proves  any  hind- 
rance, which  in  the  opinion  of  the  commercial  court  is  legitimate,  he  may  cause 
himself  to  be  represented  by  an  attorney. 

If  the  bankrupt  is  at  large,  with  or  without  security,  his  non-appearance  shall 
occasion  the  revocation  of  the  decree  whereby  he  was  set  at  liberty  or  shall  make  the 
security  payable;  but  if  he  is  arrested  or  concealed,  he  may  be  declared  culpable 
through  the  fact  of  non-appearance. 

1421.  The  trustees  may  not  proceed  to  the  opening  of  the  correspondence  of 
the  bankrupt  without  his  previous  citation,  if  he  is  present. 

On  being  informed  thereof,  they  shall  deliver  to  the  bankrupt  the  letters  which 
have  no  relation  to  the  business  of  the  bankruptcy. 

1422.  If  the  bankrupt  has  not  presented  his  balance  sheet,  the  trustees  must 
draw  it  up  within  the  eight  days  following  the  acceptance  of  the  charge,  and  deposit 
it  in  the  office  of  the  commercial  court  in  order  that  the  creditors  may  consult  it. 

In  the  contrary  event,  the  trustees  shall  examine  whether  the  presented  balance 
sheet  is  correct  and  complete;  and  if  it  is  not,  they  shall  draw  up  another. 

1423.  The  widow  and  heirs  of  a  merchant  who  has  been  declared  bankrupt 
after  his  death,  or  who  dies  after  the  decree  declaring  the  bankruptcy  has  been 
pronounced,  may  be  present  in  person  or  by  attorney  at  the  formation  of  the  balance 
sheet,  and  at  all  the  other  operations  of  the  bankruptcy. 

1424.*)  The  trustees  shall  direct  the  publications  dealt  with  by  number  9  of 
article  1350  on  the  same  day  that  they  accept  office. 

The  omission  of  the  said  publications  or  their  delay  may  be  considered  as  legitim- 
ate reasons  for  removal. 

142.5.  They  must  also  scrupulously  examine  the  truth  of  the  claims  presented 
in  the  bankruptcy,  and  with  respect  thereto  shall  make  to  the  commercial  court  the 
criticisms  which  the  examination  suggests  to  them. 

1426.  Within  fifteen  days  reckoned  from  the  date  on  which  they  begin  to  carry 
out  their  office,  the  trustees  shall  present  to  the  commercial  court  a  report  concerning 
the  apparent  state  of  the  bankruptcy,  its  principal  causes  and  circumstances  and 
the  character  which  it  bears. 

If  they  do  not  present  the  report  withm  the  said  time,  they  shall  immediately 
give  an  account  to  the  commercial  court  of  the  reasons  for  the  delay. 

The  commercial  court  shall  decree  the  removal  of  the  trustees  if,  in  its  opinion, 
the  delay  arises  from  negUgence  or  connivance  with  the  bankrupt. 

1427.  The  trustees  may  require  the  bankrupt  to  supply  them  with  the  informa- 
tion which  they  consider  necessary  for  the  better  discharge  of  their  office. 

1)  Law  of  23  June  1868.  2)  Art.  603,  final  paragraph,  of  tho  C.  of  C.  P.     See  art.  1412. 

3)  Art.  588,  No.  4  and  607  of  the  C.  of  C.  P.    See  art.  1414. 
*)  Art.  901,  final  paragraph,  of  the  C.  of  C.  P.    See  art.  1357. 
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Negandose  directa  o  indirectamente  a  cumplir  esta  obligacion,  el  fallido  podra 
ser  acusado  de  quiebra  culpable. 

1428.1)  Los  sindicos  presentaran  al  juzgado  de  comercio  cada  quince  dias,  o 
cuando  el  lo  exija,  una  cuenta  demostrativa  del  movimiento  que  hayan  tenido  los 
fondos  del  concurso. 

La  omision  en  el  cumplimiento  de  esta  obligacion  podra  ser  considerada  como 
causa  de  destitucion. 

1429.2)  gj  en  la  primera  junta  de  los  acreedores  se  autorizare  a  los  sindicos  para 
continuar  el  jiro  del  faDido,  se  determinaran  en  el  mismo  acuerdo  los  objetos  a  que 
se  estienda  la  autorizacion,  su  duracion  i  la  suma  que  aquellos  deban  conservar  en 
su  poder  para  atender  a  las  necesidades  del  jLro. 

Tal  autorizacion  no  podra  ser  conferida  sino  por  el  vote  unanime  de  los  acreedores 
presentes. 

Para  obtener  la  unanimidad  los  acreedores  que  opinaren  por  la  continuacion 
podran  escluir  a  los  disidentes,  pagandoles  la  cuota  que  les  corresponda,  atendido 
el  importe  del  activo  de  la  quiebra. 

1430.  Los  resultados  de  la  continuacion  del  jiro  del  faUido  seran  en  todo  caso 
de  cuenta  i  riesgo  de  los  acreedores,  i  el  faUido  quedara  exonerado  de  su  deuda  hasta 
concurrencia  del  activo  inventariado. 

1431.  Caso  que  haya  dos  o  mas  sindicos,  estos  obraran  de  consuno,  i  responderan 
solidariamente  hasta  de  la  culpa  leve  que  cometan  en  el  desempeno  de  su  cargo. 

Obrando  individuabnente  alguno  de  los  sindicos,  el  acto  podra  ser  anulado 
a  instancia  de  los  demas,  o  de  cualquiera  otra  persona  interesada. 

El  juzgado  de  comercio,  sin  embargo,  podra  conferir  autorizaciones  especiales, 
en  casos  urjentes,  a  uno  o  mas  de  los  sindicos,  para  ejecutar  separadamente  ciertos 
actos  de  administracion ;  i  en  tal  evento,  solo  el  sindico  autorizado  sera  responsable 
de  sus  actos  i  contratos  a  la  masa  i  a  los  que  hubieren  contratado  con  el. 

1432.  Hallandose  disconformes  los  sindicos,  se  Uevara  a  efecto  lo  que  acuerde 
la  mayoria. 

En  caso  de  empate  el  juzgado  de  comercio  resolvera  la  discordia. 

1433.  Las  reclamaciones  contra  cualquiera  operacion  de  los  sindicos  seran 
resueltas  por  el  juzgado  de  comercio  a  la  mayor  brevedad  posible. 

1434.  En  cualquier  estado  de  la  quiebra  el  juzgado  podra  reducir  el  niimero 
de  los  sindicos  nombrados,  o  aumentarlo  hasta  tres  si  asi  lo  exijieren  las  necesidades 
de  la  administracion. 

1435.')  Los  sindicos  pueden  ser  removidos  de  oficio  siempre  que  el  juzgado 
de  comercio  notare  o  presumiere  fundadamente  que  la  administracion  se  resiente 

1)  Art.  618  C.  de  P.  C.  El  primer  dia  util  de  cada  mes  presentara  el  sindico  una  razon 
de  las  operaciones  efectuadas  i  un  estado  de  los  fondos  realizados  en  el  mes  anterior,  paxa  que 
se  agreguen  a  los  autos. 

La  infraccion  de  esta  disposicion  serd  causal  bastante  para  remover  al  sindico,  salvo  que 
alegue  justa  escusa  caUficada  por  el  tribunal. 

El  silencio  de  los  acreedores  sobre  los  datos  que,  segun  este  articulo,  debe  suministrar  el 
sindico,  no  se  estimara  como  aprobacion,  ni  impedirA  que  se  objete  la  cuenta  jeneral  admi- 
nistratoria  aun  en  lo  que  aparezca  conforme  a  dichos  datos. 

2)  Art.  908  C.  de  P.  C.  Si  para  obtener  la  unanimidad  exijida  por  el  articulo  1429 
del  Codigo  de  Comercio,  se  hiciera  valer  el  derecho  que  otorga  el  inciso  tercero  de  dicho  articulo, 
el  tribimal  accedera  a  esta  peticion,  con  tal  que  los  acreedores  que  la  formulen  se  allanen  a  pagar 
inmediatamente  la  cuota  que  corresponda  a  los  disidentes. 

Art.  909  C.  de  P.  C. 

3)  Art.  610  C.  de  P.  C.    Los  sindicos  pueden  ser  removidos: 
1.°  Por  acuerdo  un4nime  de  los  acreedores; 

2.°  A  solicitud  fundada  i  justificada  de  cualquiera  de  fetos:  i 

3.°  De  oficio,  siempre  que  el  tribunal  lo  estime  necesario  o  conveniente  para  los  intereses 
de  la  masa,  sea  por  fraude,  colusion  con  el  fallido  o  con  algirno  de  los  acreedores,  im- 
pericia  o  neglijencia  en  la  administracion,  que  aparecieren  de  manifiesto  o  que  puedan 
fundadamente  presumirse. 

La  solicitud  de  remocion  se  tramitard  como  incidente;  i  el  faUo  en  que  se  diere  lugar  a 
ella,  sea  de  oficio  o  a  peticion  de  parte,  solo  sera  apelable  en  el  efecto  devolutive. 

Cuando  la  remocion  se  decretare  de  oficio,  hara  el  tribimal  por  si  solo  el  nombramiento  del 
nuevo  sindico. 

Art.  611  C.  de  P.  C. 
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If  he  refuses,  directly  or  indirectly,  to  fulfil  this  obligation,  the  bankrupt  may 
be  accused  of  culpable  bankruptcy. 

1428.1)  The  trustees  shaU  present  to  the  commercial  court  every  fifteen  days 
or  when  the  court  requires  it,  an  account  showing  the  administration  of  the  funds 
of  the  banlo-uptcy. 

Default  in  fulfilling  this  obligation  may  be  considered  as  a  cause  of  removal. 

1429.2)  If  the  trustees  are  authorised  by  the  first  meeting  of  creditors  to  con- 
tinue the  business  of  the  bankrupt,  the  same  resolution  shall  determine  the  objects 
to  which  the  authorisation  extends,  its  duration,  and  the  sum  which  they  must 
keep  in  their  control  in  order  to  attend  the  necessities  of  the  business. 

Such  authorisation  can  only  be  conferred  by  the  unanimous  vote  of  the  creditors 
present. 

For  the  purpose  of  obtaining  unanimity,  the  creditors  who  favour  the  continua- 
tion may  exclude  the  dissentients,  on  paying  them  the  proportion  which  belongs 
to  them,  having  regard  to  the  amount  of  the  assets  of  the  bankruptcy. 

1430.  The  results  of  the  continuation  of  the  business  of  the  bankrupt  shall  in 
all  events  be  at  the  account  and  risk  of  the  creditors,  and  the  bankrupt  shall  be 
exonerated  from  his  debt  up  to  the  level  of  the  assets  as  shown  by  the  inventory. 

1431.  In  the  event  of  their  being  two  or  more  trustees,  they  shall  act  jointly, 
and  shall  be  jointly  and  severally  liable  even  for  slight  faults  which  they  commit  in 
the  discharge  of  their  office. 

If  one  of  the  trustees  acts  separately,  the  act  may  be  annulled  at  the  instance 
of  the  others,  or  of  any  other  interested  person. 

Nevertheless,  the  commercial  court  may  confer  special  authorisations  in  urgent 
cases  on  one  or  more  of  the  trustees,  for  separately  performing  certain  administrative 
acts;  and  in  that  event,  the  authorised  trustee  shall  alone  be  liable  for  his  acts  and 
contracts  both  to  the  estate  and  those  who  have  contracted  with  him. 

1432.  When  the  trustees  disagree,  the  decision  of  the  majority  shall  be  carried 
into  effect. 

In  the  event  of  a  tie,  the  commercial  court  shall  decide  the  dispute. 

1433.  Claims  made  against  any  operation  of  the  trustees  shall  be  decided  by 
the  commercial  court  in  the  shortest  possible  time. 

1434.  At  any  stage  of  the  bankruptcy,  the  court  may  reduce  the  number  of 
the  appointed  trustees,  or  may  increase  it  to  three  if  the  necessities  of  the  administra- 
tion so  require. 

1435.*)  The  trustees  may  be  removed  by  the  commercial  court  ex  officio  when- 
ever it  notices  or  presumes  for  good  reason  that  the  administration  is  disorganised 

*)  Art.  618  of  tlie  C.  of  C.  P.  "On  the  first  working  day  of  each  month  the  trustee  shall 
present  an  account  of  the  operations  effected  and  a  statement  of  the  funds  realised  in  the 
preceding  month,  in  order  that  they  may  be  annexed  to  the  record. 

The  infringement  of  this  provision  shall  be  a  sufficient  cause  for  removing  the  trustee, 
unless  he  pleads  an  excuse  which  is  characterised  by  the  tribunal  as  just. 

The  silence  of  the  creditors  about  facts  which,  according  to  this  article,  the  trustee  ought 
to  supply,  shall  not  be  considered  as  approbation,  nor  shall  it  prevent  objections  to  the  general 
administrative  account,  even  wherein  it  appears  to  agree  with  the  said  facts". 

2)  Art.  908  of  the  C.  of  C.  P.  "If  in  order  to  obtain  the  unanimity  required  by  art.  1429  of 
the  Code  of  Commerce,  the  right  granted  by  the  third  paragraph  of  the  said  article  is  made  use 
of,  the  tribimal  shall  accede  to  this  request,  provided  that  the  creditors  who  make  it  consent 
to  pay  the  proportion  which  belongs  to  the  dissentients  immmediately." 

Art.  909  of  the  C.  of  C.  P. 

3)  Art.  610  of  the  C.  of  C.  P.   "The  trustees  may  be  removed: 

1.  By   the  imanimous  resolution  of  the  creditors; 

2.  On  the  well-founded  and  proved  application  of  any  creditor; 

3.  Ex  officio,  whenever  the  tribunal  thinks  it  necessary  or  convenient  in  the  interests 
of  the  estate,  whether  for  fraud,  collusion  with  the  bankrupt  or  one  of  the  creditors, 
unskilfulness  or  negligence  in  the  administration,  whether  they  appear  openly  or  may 
be  presumed  for  good  reason. 

The  application  for  removal  shall  proceed  as  an  interlocutory  proceeding ;  and  the  decision 
granting  it,  whether  ex  officio  or  on  the  application  of  a  party,  shall  only  be  appealable  without 
stay  of  execution. 

When  the  removal  is  decreed  of  its  own  motion,  the  tribunal  shall  itself  make  the  appoint- 
ment of  the  new  trustee". 

Art.  611  of  the  C.  of  C.  P. 
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de  impericia  o  neglijencia,  o  que  se  ha  cometido  fraude  en  ella,  o  que  los  sindicos 
se  hallan  en  colusion  con  el  fallido,  o  que  existe  cualquiera  otra  causa  por  la  cual 
la  remocion  pueda  ser  conveniente  a  los  intereses  de  la  masa. 

La  remocion  podra  tambien  ser  solicitada  por  cualquiera  de  los  acreedores 
o  el  fallido. 

Decretada  la  remocion,  el  juzgado  de  comercio  nombrara  los  sindicos  que  hayan 
de  reemplazar  a  los  removidos. 

1436.1)  Los  nuevos  sindicos  haran  que  los  removidos  les  rindan  inmediata- 
mente  cuenta  de  su  administracion. 

En  el  examen  de  esta  cuenta  podran  intervenir  los  acreedores  i  el  fallido. 

Las  cuestiones  que  sobre  ella  se  susciten  seran  resueltas  por  el  juzgado  de 
comercio. 

1437.  La  responsabilidad  de  los  sindicos  prescribe  en  dos  afios  contados  desde 
la  finalizacion  del  concurso  que  hayan  tenido  a  su  cargo. 

En  caso  de  separacion  causada  por  un  nuevo  nombramiento,  renuncia  aceptada 
o  destitucion,  la  prescripcion  principiara  a  correr  desde  la  fecha  de  cada  uno  de  los 
actos  enunciados. 

1438.2)  Los  sindicos,  provisionales  o  definitivos,  tienen  derecho  a  una  retribu- 
cion,  que  sera  fijada  por  el  juzgado  de  comercio  despues  de  rendida  i  aprobada  la 
cuenta  administratoria. 

Titulo  V.    Del  examen  i  reconocimiento  de  los  creditos  contra 

la  quiebra. 

1439.3)  ^  siguiente  dia  de  constituida  la  sindicatura  definitiva,  el  juzgado 
de  comercio  ordenara  que  los  acreedores  sean  convocados  para  que  en  el  termino 
que  el  mismo  juzgado  senale  comparezcan  personalmente  o  por  apoderado,  i  entreguen 
a  los  sindicos  o  al  secretario  del  juzgado  los  documentos  justificativos  de  sus  creditos 
a  efecto  de  que  sean  examinados  i  reconocidos  en  junta  jeneral. 

El  fallido  sera  tambien  citado  para  que  asista  a  la  junta. 

1440.*)  La  junta  jeneral  se  compondra  de  los  acreedores  asistentes,  sea  cual 
fuere  su  niimero. 

Los  acreedores  inasistentes  perderan  por  este  solo  hecho  la  facultad  que  concede 
el  inciso  segundo  del  art.  1443. 

1441.  Reunidos  los  acreedores  el  dia  senalado  para  la  celebracion  de  la  junta, 
exhibiran  sus  documentos  en  la  forma  prevenida  por  el  art.  1439,  acompaiiando 
una  minuta  espresiva  de  las  cantidades  que  se  deban  por  principal,  intereses  i  costos, 
i  de  los  abonos  que  haya  hecho  el  falhdo. 

Los  sindicos  o  el  secretario  daran  a  los  acreedores  el  correspondiente  recibo. 

El  acreedor  que  carezca  de  documento  presentara  simplemente  la  minuta, 
enunciando  en  ella  los  medios  probatorios  de  su  credito. 

1)  Art.  615,  inc.  final  C.  de  P.  C.    V^ase  articulo  1415. 

2)  Art.  609  C.  de  P.  C.  La  remuneracion  del  sindico  provisional  o  definitive  serd  la  que 
determine  la  unanimidad  de  los  acreedores  concurrentes  a  la  junta. 

Si  no  hubiere  unanimidad,  se  determinara  por  el  tribunal  la  remuneracion,  tomando  en 
cuenta  el  trabajo  del  sindico  i  la  euantia  de  los  bienes  concursados,  una  vez  terminado  el  cargo 
i  aprobada  la  cuenta  administratoria. 

Art.  592,  n.  °  3  C.  de  P.  C. 

3)  Art.  038  C.  de  P.  C.  Constituida  la  sindicatura  definitiva,  mandara  el  tribunal,  de 
oficio  o  a  peticion  de  parte,  convocar  a  los  acreedores,  incluso  los  hipotecarios,  hayan  o  no  nom- 
brado  sindico  particular,  al  deudor  i  a  los  sindicos,  a  una  segunda  junta,  cou  el  objeto  de  pro- 
ceder  a  la  verificacion  de  los  creditos. 

Esta  junta  no  podra  tener  lugar  antes  de  vencido  el  t6rmino  mds  ampho  de  emplazamiento 
para  los  acreedores  residentes  dentro  del  territorio  de  la  Republica,  a  menos  que  dichos  acree- 
dores se  hayan  personado  en  el  juicio. 

Art.  617  C.  de  P.  C. 

*)  Art.  639  C.  de  P.  C.  El  decreto  que  convoque  a  la  segunda  junta  sera  publicado  en 
la  forma  que  determina  el  inciso  primero  del  articulo  617,  con  anticipacion  de  quince  diaiS,  a 
lo  menos. 

Esta  publicacion  se  estimara  como  notificacion  suficiente  i  se  celebrara  la  junta  con  solo 
los  que  concurran. 

Lo  cual  se  entiende  sin  perjuicio  de  lo  que  hubieren  unanimamente  acordado  los  acreedores. 
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through  unskilfulness  or  negligence,  or  that  a  fraud  has  been  committed  therein,  or 
that  the  trustees  are  in  collusion  with  the  bankrupt,  or  that  there  is  some  other 
cause  wherefor  the  removal  may  be  convenient  to  the  interest  of  the  estate. 

The  removal  may  also  be  applied  for  by  any  of  the  creditors  or  by  the  bankrupt. 

When  the  removal  is  ordered,  the  commercial  court  shall  appoint  the  trustees 
who  are  to  replace  the  removed  trustees. 

1436.1)  The  new  trustees  shall  cause  the  removed  trustees  to  render  an  account 
of  their  administration  immediately. 

The  creditors  and  the  bankrupt  may  take  part  in  the  examination  of  this  account. 
The  questions  which  arise  thereon  shall  be  decided  by  the  commercial  court. 

1437,  The  liability  of  the  trustees  is  prescribed  in  two  years,  reckoned  from 
the  closing  of  the  bankruptcy  which  they  have  had  in  their  charge. 

In  the  case  of  removal  caused  by  a  new  appointment,  accepted  resignation  or 
dismissal,  the  prescription  shall  begin  to  run  from  the  date  of  each  of  the  said  acts. 

1438.2)  The  provisional  and  definitive  trustees  are  entitled  to  a  reward,  which 
shall  be  fixed  by  the  commercial  court  after  the  account  of  the  administration  has 
been  rendered  and  approved. 

Title  V.    The  examination  and  admission  of  claims  against  the 

bankruptcy  estate. 

1439.3)  On  ti]g  (Jay  following  the  constitution  of  the  definitive  trusteeship,  the 
commercial  court  shall  order  the  creditors  to  be  summoned  in  order  that,  within 
the  term  named  by  the  said  court,  they  may  appear  personally  or  by  attorney,  and 
deliver  to  the  trustees  or  the  master  of  the  court  the  documents  which  prove  their 
claims  so  that  they  may  be  examined  and  admitted  at  a  general  meeting.  The 
bankrupt  shall  also  be  summoned  to  be  present  at  the  meeting. 

1440.*)  The  general  meeting  shall  be  composed  of  the  creditors  in  attendance, 
whatever  their  number  may  be. 

The  creditors  who  do  not  attend  shall,  by  this  single  fact,  lose  the  power  granted 
to  them  by  the  second  paragraph  of  article  1443. 

1441.  When  the  creditors  are  assembled  on  the  day  appointed  for  holding  the 
meeting,  they  shall  produce  the  documents  as  provided  by  article  1439,  together 
with  a  note  stating  the  sums  which  are  owing  for  principal,  interest  and  costs,  and 
the  payments  made  by  the  bankrupt. 

The  trustees  or  the  master  shall  give  the  creditors  the  corresponding  receipt. 

A  creditor  who  is  without  the  document  shall  simply  produce  the  note,  stating 
therein  the  means  of  proving  his  claim. 

1)  Art.  615,  final  paragraph,  of  the  C.  of  C.  P.    See  art.  1415. 

2 )  Art.  609  of  the  C.  of  C.  P.  "The  remuneration  of  the  provisional  or  definitive  trustee  shall 
be  that  determined  by  the  unanimous  vote  of  the  creditors  present  at  the  meeting. 

If  it  is  not  unanimous,  the  remuneration  shall  be  determined  by  the  tribunal,  taking  into 
account  the  work  of  the  trustee  and  the  amount  of  the  assets  of  the  bankruptcy,  as  soon  as  the 
duties  are  finished  and  the  accoimt  of  the  administration  approved". 

Art.  592.  No.  3,  of  the  C.  of  C.  P. 

3)  Art.  638  of  the  C.  of  C.  P.  "When  the  definitive  trusteeship  has  been  constituted,  the 
tribunal,  either  ex  officio  or  on  the  application  of  a  party,  shall  order  the  creditors,  including 
the  mortgagees,  to  be  summoned,  whether  a  separate  trustee  has  been  appointed  or  not,  together 
with  the  debtor  and  the  trustees,  to  a  second  meeting,  with  the  object  of  proceeding  to  the 
proof  of  the  claims. 

This  meeting  may  not  take  place  before  the  expiration  of  the  most  ample  time  for  sum- 
moning the  creditors  who  reside  within  the  territory  of  the  Republic,  unless  the  said  creditors 
have  appeared  in  the  proceedings." 

Art.  617  of  the  C.  of  C.  P. 

*)  Art.  639  of  the  C.  of  C.  P.  "The  decree  which  summons  to  the  second  meeting  shall  be 
published  as  determined  by  the  first  paragraph  of  art.  617,  with  fifteen  days  notice  at  least. 

This  publication  shall  be  considered  sufficient  notice  and  the  meeting  shall  be  held  with 
only  those  who  attend. 

Which  means  without  prejudice  to  what  the  creditors  have  unanimously  resolved". 
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Refiriendose  a  los  libros  del  fallido,  el  acreedor  podra  exijir  a  los  sindicos 
un  estracto  de  los  asientos  respectivos. 

1442.1)  Exhibidos  los  documentos,  se  dara  principio  a  la  verificacion  de  los 
creditos,  la  cual  se  continuara  sin  interrupcion  hasta  que  quede  enteramente 
evacuada. 

Si  la  verificacion  no  se  terminare  en  el  dia  senalado,  el  juzgado  de  comercio 
mandara  proseguirla  precisamente  en  los  siguientes. 

En  el  acto  de  la  verificacion  el  acreedor  sera  obligado  a  aseverar  bajo  juramento 
que  su  credito  es  verdadero. 

1443.2)  Log  faUidos  i  los  acreedores  inscritos  en  el  balance  podran  impugnar 
los  creditos  que  se  presenten  a  la  verificacion. 

Podran  tambien  impugnar  los  creditos  ya  admitidos,  con  tal  que  lo  verifiquen 
antes  de  hacerse  la  declaracion  que  prescribe  el  art.  1450. 

1444.  Un  apoderado  no  podra  representar  a  la  vez  a  dos  acreedores,  ni  un 
acreedor  a  otro  acreedor. 

Se  prohibe  a  los  sindicos,  so  pena  de  destitucion,  admitir  poder  alguno  para 
la  verificacion. 

1445.  Los  apoderados  que  concurran  a  la  verificacion  deberan  justificar  su 
mandato  en  debida  forma. 

Un  instrumento  privado  no  lo  justifica,  a  mends  que  aparezca  debidamente 
legalizado. 

1446.  El  cesionario  puede  exijir  a  su  cedente  que  comparezca  a  la  verificacion 
del  credito  cedido,  i  haga  la  aseveracion  preceptuada  en  el  ultimo  inciso  del  art.  1442. 

Asistiendo  el  cesionario  a  la  verificacion,  hara  la  aseveracion  como  apoderado 
en  causa  propia. 

1447."*)  El  juzgado  de  comercio  levantara  acta  de  la  verificacion,  que  debera 
contener:  1.°  El  nombre,  apeUido  i  domicilio  de  cada  acreedor  o  de  su  apoderado; 
■ —  2.  °  La  descripcion  sumaria  del  documento  exhibido  i  la  enunciacion  de  las  en- 
mendaturas,  raspaduras,  borrones  e  intercalaciones  que  en  el  se  noten;  —  3.°  La 
indicacion  de  si  el  credito  ha  sido  admitido  Uanamente  o  con  alguna  reserva, 
hecha  por  los  acreedores,  por  el  fallido  o  por  el  mismo  interesado.  Si  el  credito 
fuere  rechazado,  se  espresaran  sumariamente  los  fundamentos  de  la  repulsa;  — 
4.°  La  constancia  del  juramento  prestado  por  los  acreedores  a  consecuencia  de 
lo  dispuesto  en  el  inciso  final  del  art.  1442;  —  5.°  La  fecha  de  la  verificacion  i  la 
firma  del  juez,  acreedores,  fallido  i  secretario. 

Una  sola  acta  bastara  para  comprobar  las  verificaciones  hechas  en  cada 
sesion. 

1448.  Caso  que  un  credito  sea  impugnado,  o  que  se  dude  de  su  lejitimidad, 
importe  o  privilejio,  el  juzgado  de  comercio  podra  ordenar  de  oficio  o  a  solicitud 

1)  Art.  641  C.  de  P.  C.  Reunida  la  junta,  se  procedera  a  la  verificacion  de  los  creditos 
que  se  presentaren  per  los  respectivos  acreedores,  principiando  por  los  hipotecai'ios  i  siguiendo 
respecto  de  los  demas  el  orden  que  tuvieren  on  el  estado  del  deudor. 

Los  acreedores  que  no  hubieren  jurado  la  verdad  de  sus  creditos  lo  hardn  al  tratarse  de 
ellos  en  esta  jvinta,  si  alguno  de  los  otros  acreedores  o  el  deudor  lo  pidiere. 

Si  no  alcanzare  a  terminarse  la  verificacion  en  una  audiencia,  se  continuara  en  los  dias 
inmediatos  hdbiles. 

2)  Art.  643  C.  de  P.  C.     Tienen  derecho  de  impugnar  los  creditos: 
L°  El  deudor; 

2.  °  Los  acreedores  cuyos  creditos  est6n  ya  reconocidos ;  i 

3.°  Los  que  aparezcan  en  el  estado  presentado  por  el  deudor. 

Puede  hacorse  esta  impugnacion,  no  solo  en  la  junta  misma,  sino  dentro  de  los  ocho  dias 
subsiguientes  al  examen  de  cada  cr6dito. 

Los  sindicos  no  podran  impugnar,  pero  si  hacer  observaciones  respecto  de  los  creditos 
que  se  presentaren,  i  deberdn  suministrar  los  datos  que  se  les  pidieren  de  oficio  por  el  tribunal, 
por  los  acreedores  o  por  el  fallido. 

')  Art.  642  C.  de  P.  C.  El  acta  de  esta  junta  espresara  los  creditos  que  se  hayan  veri- 
ficado,  las  impugnaciones  hechas  i  las  preferencias  reclamadas. 

El  acreedor  que  no  reclame  preferencia  en  la  junta  de  verificacion  podr4  hacerlo  antes  de 
que  se  dicte  en  primera  instancia  la  sentencia  de  grades.  La  demanda  de  preferencia  se  noti- 
ficarfi  en  este  caso  a  todos  los  acreedores,  a  costa  del  demandante,  por  medio  de  avisos  pubU- 
cados  en  la  forma  que  establece  el  inciso  primero  del  articulo  617. 

El  no  haberse  reclamado  formalmente  preferencia  no  ebsta  para  que  el  tribunal  declare, 
«n  la  sentencia  de  grados,  las  que  censten  de  les  titulos  presentados. 

Art.  641  G.  de  P.  C.     V6ase  articulo  1442. 
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If  he  refers  to  the  books  of  the  bankrupt,  the  creditor  may  require  an  abstract 
of  the  respective  entries  from  the  trustees. 

1442.1)  On  the  production  of  the  documents  the  proof  of  the  chiima  shall  begin, 
and  this  shall  continue  without  interruption  untU  it  is  entirely  finished. 

If  the  proof  does  not  terminate  on  the  day  named,  the  commercial  court  shall 
perforce  order  it  to  continue  on  the  following  days. 

At  the  time  of  the  proof  the  creditor  shall  be  obliged  to  affirm  the  truth  of  his 
debt  on  oath. 

1443.2)  Bankrupts  and  the  creditors  who  are  entered  in  the  balance  sheet  may 
impugn  the  claims  which  are  presented  for  proof. 

They  may  also  impugn  claims  which  are  already  admitted,  provided  that  they 
do  so  before  making  the  declaration  prescribed  by  article  1450. 

1444.  An  attorney  may  not  represent  two  creditors  at  the  same  time,  nor  may 
one  creditor  represent  another  creditor. 

On  pain  of  removal  trustees  are  forbidden  to  admit  any  power  for  the  purpose 
of  the  proof. 

1445.  The  attorneys  who  attend  the  proof  must  prove  their  mandate  in  due  form. 

A  private  instrument  does  not  prove  it,  unless  it  appears  to  be  duly  legaUsed. 

1446.  An  assignee  may  require  his  assignor  to  appear  at  the  proof  of  the  assigned 
credit,  and  make  the  affirmation  prescribed  by  the  last  paragraph  of  article  1442. 

When  the  assignee  attends  the  proof,  he  shall  make  the  affirmation  as  attorney 
in  his  own  cause. 

1447.^)  The  commercial  court  shall  draw  up  the  record  of  the  proof,  which  must 
contain:  1.  The  name,  surname  and  address  of  each  creditor  or  of  his  attorney;  — 
2.  The  short  description  of  the  document  produced  and  a  statement  of  the  alterations, 
deletions,  erasures  and  intercalations  to  be  noted  therein;  —  3.  An  indication  of 
whether  the  debt  has  been  admitted  to  the  fuU  or  with  some  reservation  made  by 
the  creditors,  by  the  bankrupt  or  by  the  person  interested  himself.  If  the  claim 
is  rejected,  the  grounds  of  the  rejection  shall  be  shortly  stated;  —  4.  A  statement 
of  an  oath  having  been  taken  by  the  creditors  in  pursuance  of  the  provisions  in  the 
final  paragraph  of  article  1442;  —  5.  The  date  of  the  proof,  and  the  signature  of 
the  judge,  creditors,  bankrupt  and  master. 

A  single  record  shall  be  sufficient  as  evidence  of  the  proofs  made  at  each  sitting. 

1448.  When  a  debt  is  impugned,  or  there  is  a  doubt  of  its  lawfulness,  amount 
or  privilege,  the  commercial  court,  either  ex  officio  or  on  the  application  of  a  lawful 

1)  Art.  641  of  the  C.  of  C.  P.  "When  the  meeting  haa  assembled,  the  proof  of  the  debts 
presented  by  the  respective  creditors  shall  proceed,  beginning  with  the  mortgage  debts  and 
continuing  with  the  others  in  the  order  which  they  have  in  the  statement  of  the  debtor. 

The  creditors  who  have  not  sworn  to  the  truth  of  their  claims  shall  do  so  on  dealing  with 
them  at  this  meeting,  if  any  of  the  other  creditors  or  the  debtor  asks  for  it. 

If  it  is  not  possible  to  terminate  the  proof  at  one  sitting,  it  shall  be  continued  on  the 
next  working  days". 

2)  Art.  643  of  the  C.  of  C.  P.    "The  following  are  entitled  to  impugn  the  claims: 

1.  The  debtor; 

2.  The  creditors  whose  claims  are   already  admitted; 

3.  Those  who  appear  in  the  statement  presented  by  the  debtor. 

This  objection  may  be  made,  not  only  at  the  meeting  itself,  but  within  the  eight  days 
following  the  examination  of  each  claim. 

The  trustees  cannot  impugn  them,  but  they  may  make  criticisms  respecting  the  claims 
which  are  presented,  and  must  supply  the  facts  for  which  they  are  asked  officially  by  the  tribunal, 
by  the  creditors  or  by  the  bankrupt". 

3)  Art.  642  of  the  C.  of  C.  P.  "The  record  of  this  meeting  shall  state  the  debts  which  have 
been  proved,  the  objections  made  and  the  preferences  claimed. 

A  creditor  who  does  not  claim  preference  in  the  meeting  for  proof  may  do  so  before  the 
judgment  for  classification  is  pronounced  in  the  Court  of  first  instance.  The  claim  for  preference 
shall  be  notified  in  this  case  to  all  the  creditors,  at  the  cost  of  the  claimant,  by  means  of  notices 
published  as  enacted  by  the  first  paragraph  of  art.  617. 

The  fact  of  not  having  formally  claimed  preference  does  not  prevent  the  tribunal  declaring 
in  the  judgment  of  classification  the  preferences  which  appear  in  the  titles  produced". 

Art.  641  of  the  C.  of  C.  P.     See  art.  1442. 
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de  parte  lejitima    la  exhibicion  i  compulsa  de  los  libros  del  acreedor  en  la  forma 
que  prescribe  el  art.  43. 

El  deereto  del  juzgado  de  comercio  en  que  se  ordene  o  deniegue  la  exhibicion, 
no  admite  recurso  alguno. 

1449.  Si  el  acreedor  rehusare  presentar  sus  libros  o  alegare  que  no  los  ha  Uevado, 
el  juzgado  de  comercio  mencionara  el  hecho  en  el  acta  de  verificacion,  i  a  su  tiempo 
resolvera  la  cuestion  de  admisibilidad  del  credito  en  la  forma  que  prescribe  el  art.  1451. 

1450.  Vencidos  ocho  dias,  contados  desde  la  verificacion  respectiva,  el  juzgado 
de  comercio  declarara  concluido  el  procedimiento  de  verificacion. 

Esta  declaracion  fija  irrevocablemente  los  derechos  de  los  acreedores  reconocidos 
i  jurados  respecto  de  la  masa,  salvo  los  casos  de  fraude  o  dolo  legalmente  probado, 
i  el  de  reserva  de  parte  lejitima. 

1451.1)  Si  el  credito  fuere  objetado,  el  juzgado  de  comercio,  oidas  las  partes, 
resolvera  la  controversia  en  la  misma  audiencia  o  recibira  la  causa  a  prueba,  segun 
los  casos. 

1452.2)  Los  acreedores,  conocidos  o  desconocidos,  que  no  hubieren  asistido 
a  la  verificacion,  o  que  no  hubieren  aseverado  la  verdad  de  sus  creditos  en  los  plazos 
respectivos,  no  seran  considerados  en  la  distribucion  de  los  dividendos  que  se 
acuerden. 

Con  todo,  mientras  quede  per  distribuirse  alguna  parte  de  los  haberes  del  fallido, 
eUos  podran  demandar  ante  el  juzgado  la  verificacion  de  sus  creditos  con  audiencia 
de  los  sindicos,  o  que  se  les  admita  a  jurar  la  verdad  de  eUos,  obligandose  a  pagar 
las  costas  que  se  causen. 

1453.2)  La  demanda  de  los  acreedores  morosos  no  suspendera  la  realizacion 
de  los  repartos  decretados ;  pero  si  pendiente  la  verificacion  o  aseveracion  se  ordenare 
otro  nuevo,  seran  comprendidos  en  el  por  la  suma  correspondiente,  con  cahdad  de 
que  sea  mantenida  en  deposito  hasta  la  terminacion  del  juicio. 

Si  la  resolucion  de  este  fuere  favorable  a  los  acreedores  reclamantes,  tendran 
derecho  para  exijir  que  los  dividendos  correspondientes  a  sus  creditos  en  las  distri- 
buciones  precedentes  sean  preferentemente  cubiertos  con  los  fondos  no  repartidos; 
pero  no  podran  demandar  a  los  acreedores  pagados  en  los  repartos  anteriores  la 
devolucion  de  cantidad  alguna,  aun  cuando  los  bienes  del  faUido  no  alcancen  a  cubrir 
integramente  sus  dividendos  insolutos. 


')  Art.  645  C.  de  P.  C.  Sobre  cada  uno  de  los  creditos  impugnados  se  formara  pieza 
separada,  hasta  que  esten  en  estado  de  sentencia  definitiva. 

Las  impugnaciones  se  sustanciaran  en  via  ordinaria,  pero  sin  escritos  de  replica  i  diipUca, 
siendo  partes  los  impugnadores  i  el  acreedor  cuyo  cr6dito  fuere  impugnado. 

2)  Art.  646  C.  de  P.  C.  Los  acreedores  que  no  eoncurrieren  a  esta  junta,  pueden  pedir  la 
verificacion  de  sus  creditos  con  citacion  del  deudor,  del  sindico  i  de  los  acreedores  cuyos 
derechos  estuvieren  ya  reconocidos,  haeiendose  las  notificaciones  personalmente ,  salvo  que 
el  tribunal  por  motivos  fundados  dispusiere  se  hagan  por  avisos  en  la  forma  que  0stablece  el 
ineiso  primero  del  articulo   617. 

Al  pedir  esta  verificacion  presentar4n  los  titulos  de  sus  creditos  i  la  minuta  de  que  trata 
el  articulo  594.  Juraran  ademas  la  efectividad  de  dichos  creditos,  si  alguno  de  los  otros  acree- 
dores o  el  deudor  lo  exijieren. 

Puede  pedirse  la  verificacion  en  cualquier  estado  del  concurso  mientras  haya  fondos  por 
distribuir;  pero  los  acreedores  que  comparecieren  despues  de  vencido  el  termino  de  eraplaza- 
miento  pagardn  las  costas  que  se  causen  por  el  reconocimiento  de  sus  creditos. 

Art.  647.  En  los  casos  del  articulo  precedente,  el  termino  para  impugnar  serd  de  ocho 
dias  contados  para  cada  acreedor  i  para  el  deudor  desde  la  respectiva  notificacion  personal,  o 
desde  la  publicacion  de  los  avisos,  cuando  asi  se  hubiere  dispuesto. 

3)  Art.  655  C.  de  P.  C.  La  demanda  de  los  acreedores  morosos  no  suspenderi  la  reali- 
zacion de  los  repartos  decretados;  pero  si,  pendiente  el  reconocimiento  de  estos  nuevos  cre- 
ditos, se  ordenare  otro  reparto,  seran  dichos  acreedores  comprendidos  en  61  por  la  suma  corres- 
pondiente, con  calidad  de  que  sea   mantenida   en   deposito    hasta   la   terminacion   del   juicio. 

Si  la  resolucion  de  6ste  fuere  favorable  a  los  acreedores  reclamantes,  tendrdn  derecho 
para  exijir  que  los  dividendos  de  sus  creditos  en  las  distribuciones  precedentes  sean  de  preferencia 
cubiertos  con  los  fondos  no  repartidos;  pero  no  podran  demandar  a  los  acreedores  pagados  en 
los  repartos  anteriores  la  devolucion  de  cantidad  alguna,  aun  cuando  los  bienes  del  concurso 
no  alcancen  a  cubrir  integramente  los  dividendos  insolutos. 
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party,  may  order  the  production  and  copy  of  the  books  of  the  creditor  as  prescribed 
by  article  43. 

The  decree  of  the  commercial  court  ordering  or  refusing  the  production,  does 
not  admit  of  any  appeal. 

1449.  If  the  creditor  refuses  to  produce  his  books  or  alleges  that  he  has  not 
kept  them,  the  commercial  court  shall  mention  the  fact  in  the  record  of  the  proof, 
and  in  due  time  shall  decide  the  question  of  the  admissibility  of  the  claim,  as  pre- 
scribed by  article  1451. 

1450.  On  the  expiration  of  eight  days,  reckoned  from  the  proof,  the  commercial 
court  shall  declare  the  proceeding  of  proof  to  be  concluded. 

This  declaration  irrevocably  fixes  the  rights  of  the  admitted  and  sworn  creditors 
with  respect  to  the  estate,  saving  cases  of  fraud  or  deceit  legally  proved,  and  the  case 
of  a  reservation  in  favour  of  a  lawful  party. 

1451.1)  If  |;iig  claim  is  objected  to,  the  commercial  court,  on  hearing  the  parties, 
shall  decide  the  controversy  at  the  same  sitting  or  shall  receive  the  cause  to  proof, 
as  the  case  may  be. 

1452.2)  The  creditors,  both  known  and  unknown,  who  have  not  been  present 
at  the  proof,  or  who  have  not  asserted  the  truth  of  their  claims  wthin  the  respective 
times,  shall  not  be  considered  in  the  distribution  of  the  dividends  which  are  decided  on. 

However,  as  long  as  any  part  of  the  assets  of  the  bankrupt  remains  to  be  distri- 
buted, they  may  claim  the  proof  of  their  claims  from  the  court,  at  which  the  trustees 
shall  be  heard,  or  that  they  may  be  allowed  to  swear  to  the  truth  of  them,  on  terms 
of  paying  the  costs  occasioned. 

1453.^)  The  claims  of  the  dilatory  creditors  shall  not  suspend  the  realisation 
of  the  distributions  \v'hich  have  been  decreed ;  but  if  a  new  one  is  ordered  while  a  proof 
or  assertion  is  pending,  they  shall  be  included  therein  at  the  respective  sums, 
with  a  provision  that  they  shall  be  kept  on  deposit  until  the  termination  of  the 
proceeding. 

If  the  decision  thereof  is  favourable  to  the  claiming  creditors,  they  shall  be 
entitled  to  require  that  the  dividends  which  correspond  to  their  credits  in  the  pre- 
ceding distributions  should  be  met  preferentially  by  the  undivided  funds ;  but  they 
cannot  demand  the  return  of  any  sum  from  the  creditors  who  have  been  paid  in 
the  preceding  distributions,  even  when  the  assets  of  the  bankrupt  are  insufficient 
to  entirely  meet  their  unpaid  dividends. 


1)  Art.  645  of  the  C.  of  C.  P.  "For  each  of  the  impugned  claims  a  separate  file  shall  be 
formed,  until  a  final  decision  has  been  given. 

The  objections  shall  be  substantiated  in  the  ordinary  way,  but  without  the  documents 
of  reply  and  rejoinder,  the  parties  being  the  objectors  and  the  creditor  whose  claim  ia  im- 
pugned". 

2)  Art.  646  of  the  C.  of  C.  P.  "The  creditors  who  do  not  attend  this  meeting,  may  apply 
for  the  proof  of  their  claims,  to  which  the  debtor,  trustee  and  the  creditors  whose  rights  have 
been  already  admitted  shall  be  summoned  by  serving  notices  personally,  imless  the  tribunal 
for  good  reasons  orders  them  to  be  given  by  advertisements  in  the  way  enacted  by  the  first 
paragraph  of  art.  G17. 

On  applying  for  this  proof  they  shall  produce  the  titles  of  their  claims  and  the  minute  dealt 
with  in  art.  594.  They  shall  also  swear  that  the  said  credits  are  still  owing,  if  any  of  the  other 
creditors  or  the  debtor  so  requires. 

They  may  apply  for  the  proof  at  any  stage  of  the  bankruptcy  so  long  as  there  are  funds  to 
distribute ;  but  the  creditors  who  appear  after  the  expiration  of  the  time  of  the  summons  shall 
pay  the  costs  which  are  caused  by  the  admission  of  their  claims". 

Art.  647.  "In  the  events  of  tlie  preceding  article,  the  time  for  impugning  shall  be  eight 
days  reckoned  for  each  creditor  and  for  the  debtor  from  the  respective  personal  notification, 
or  from  the  publication  of  the  advertisements,  when  they  have  been  ordered". 

3)  Art.  655  of  the  C.  of  C.  P.  The  claim  of  the  dilatory  creditors  shall  not  suspend  the 
realisation  of  the  decreed  distributions;  but  if  another  distribution  is  ordered  during  the  admission 
of  these  new  credits,  the  said  creditors  shall  be  included  therein  at  the  respective  sums,  with  the 
provision  that  they  shall  be  kept  on  deposit  until  the  termination  of  the  proceeding. 

If  the  decision  thereof  is  favourable  to  the  claiming  creditors,  they  shall  be  entitled  to 
demand  that  the  dividends  on  their  credits  in  the  preceding  distributions  shall  be  preferentially 
met  out  of  the  undivided  funds.  But  they  shall  be  unable  to  claim  the  return  of  any  sum  from 
tlie  creditors  who  have  been  paid  in  the  previous  distributions,  even  when  the  assets  of  the 
bankruptcy  are  insufficient  to  meet  the  unpaid  dividends  in  full. 
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Titulo  VI.    Del  convenio. 

§  1.°    Del  convenio  en  jeneral  i  de  la  convocacion  de  las  acreedores  e  instalacion 

de  la  junta. 

1454.1)  Concluida  la  verificacion  de  los  creditos  en  la  forma  prevenida  por  el 
art.  1450,  el  fallido  podra  hacer  a  sus  acreedores  las  proposiciones  de  convenio  que 
tenga  a  bien. 

Los  acreedores  podran  tambien  hacerlas  al  faUido. 

1455.2)  El  convenio  podra  versar  sobre  esperas,  remision  de  una  parte  de  los 
creditos  o  abandono  total  o  parcial  del  activo  de  la  quiebra. 

1456.  Las  proposiciones  de  convenio  deberan  ser  hechas  i  discutidas  en  junta 
jeneral  de  acreedores,  i  las  que  fueren  aceptadas  de  otro  modo  no  tendran  valor 
alguno. 

1457.^)  Presentadas  las  proposiciones,  el  juzgado  de  comercio  senalara  dia  i 
bora  para  que  los  acreedores  i  el  faUido  se  reunan  en  junta  jeneral  a  deliberar  sobre 
el  convenio. 

La  junta  sera  presidida  por  el  juez. 

El  juez  podra  ordenar,  con  previa  audiencia  del  sindico,  que  entretanto  se  suspen- 
dan  los  tramites  de  la  quiebra,  si  de  eUo  no  se  siguiere  grave  perjuicio  a  la  masa 
faUida.  Sera  causa  bastante  para  ordenar  dicha  suspension,  la  de  estar  fundado^el 
convenio  en  la  conservacion  de  las  especies,  que,  por  su  aprobacion,  deban  devol- 
verse  al  fallido ;  a  menos  que  dichas  especies  corran  peligro  inminente  de  perderse 
o  deteriorarse,  o  de  un  menoscabo  notable  en  su  valor,  si  la  venta  o  realizacion 
de  eUas  hubiere  de  retardarse  basta  la  fecba  seiialada  para  la  reunion  de  los 
acreedores. 

1458.*)  Los  sindicos  presentaran  a  la  junta  un  informe  detaUado  acerca  de  las 
causas,  caracter  i  estado  de  la  quiebra,  de  las  formalidades  cumplidas  i  de  las  ope- 
raciones  realizadas,  del  resultado  de  su  administracion,  i  de  la  relacion  en  que  apa- 
rezcan  el  activo  i  pasivo  de  la  quiebra. 

Los  acreedores  i  el  fallido  podran  hacer  sobre  el  contenido  del  informe  las  obser- 
vaciones  que  juzguen  oportunas. 


1)  Art.  662  C.  de  P.  C.  Las  proposiciones  de  convenio  pueden  hacerse  por  el  fallido  o 
por  cualqmera  de  los  acreedores,  tanto  en  el  concurso  voluntario  conio  en  el  necesario,  i  en 
cualquier  estado  de  estos  juicios.  Podran  tambien  presentarse  por  el  deudor  antes  de  iniciado 
el  concurso,  acompaiiadas  con  todos  los  antecedentes  que  determina  el  articulo  583. 

2)  Art.  663  C.  de  P.  C.    Las  proposiciones  de  convenio  pueden  versar: 
1.°  Sobre  remision  de  parte  de  la  deuda; 

2.  °  Sobre  ampliacion  del  plazo ; 

3.  °  Sobre  lo  uno  i  lo  otro  a  la  vez ;  i 

4.°  Sobre  cualquier  otro  objeto  licito  relative  al  pago  de  las  deudas. 

^)  Art.  666  C.  de  P.  C.  Las  proposiciones  de  convenio,  antes  que  scan  aceptadas,  no  em- 
barazan  el  ejercicio  de  las  acciones  ejecutivas  contra  el  deudor,  sea  que  dichas  acciones  se  hayan 
deducido  o  no  en  juicio. 

Art.  667.  Tampoco  se  suspenderA  por  las  proposiciones  de  convenio  ninguno  de  los  ramos 
de  la  cesion  de  bienes  ni  del  concurso  necesario,  a  menos  que  lo  pida  o  consienta  en  eUo  la 
mayoria  legal  de  los  acreedores. 

Con  todo,  pendientes  las  proposiciones  de  convenio,  no  podra  el  sindico  proceder  a  la  re- 
alizacion de  otros  bienes  del  concurso  que  los  espresados  en  el  articulo  504,  sin  perjuicio  de 
lo  dispuesto  en  el  articulo  680. 

Art.  668.  Presentadas  las  proposiciones  de  convenio,  el  tribunal  mandard  convocar  a  los 
acreedores  que  se  hallaren  en  el  territorio  de  la  Repiiblica,  a  una  junta  que  no  podrA  tener 
lugar  antes  de  veneer  los  quince  dias  siguientes,  o  en  el  plazo  fijado  en  el  articulo  638,  si  el  con- 
venio se  propone  antes  de  iniciado  el  concurso. 

Los  acreedores  que  se  encontraren  fuera  del  pais  i  que  no  tuvieren  procurador,  seran  re- 
preseutados  por  el  defensor  de  ausentes  i  considerados  en  todo  caso  como  opuestos  al  convenio. 

Art.  680  C.  de  P.  C. 

*)  Art.  669,  inc.  1°  C.  de  P.  C.  Reunidos  los  acreedores,  se  verificaran  i  juraran  pre- 
viamente  los  creditos  de  todos  los  concurrentes  que  no  hubieren  cumplido  antes  con  estos  re- 
quisites, procediendose  en  la  forma  dispuesta  por  los  articulos  594,  595  i  641,  en  su  caso.  El 
tribunal  someterd  en  seguida  a  deliberacion  las  proposiciones  de  convenio ;  i  el  sindico,  si  lo  hubiere, 
hard  verbalmente  o  por  escrito  una  esposicion  de  los  antecedentes,  del  estado  actual  i  de  los 
resultados  probables  del  concurso. 
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Title  VI.    Composition  (or  arrangement). 

.   §  1.     Composition  in  general.     The  summoning  of  the  creditors  and  holding  the 

meeting. 

1454.^)  When  the  proof  of  the  claims  is  concluded  as  provided  by  article  1450, 
the  bankrupt  may  make  any  proposals  for  composition  which  he  thinks  fit,  to  his 
creditors. 

The  creditors  may  also  make  them  to  the  bankrupt. 

1455.2)  The  arrangement  may  turn  upon  the  giving  of  time,  remission  of  part  of 
the  debts  or  total  or  partial  renunciation  of  the  assets  of  the  bankruptcy. 

1456.  The  proposals  for  composition  must  be  made  and  discussed  in  a  general 
meeting  of  creditors,  and  those  which  are  adopted  in  any  other  manner  shall  be 
inoperative. 

1457.^)  When  the  proposals  have  been  presented,  the  commercial  court  shall 
name  a  day  and  hoiu:  for  the  creditors  and  the  bankrupt  to  assemble  in  general 
meeting  to  deliberate  about  the  comiJosition. 

The  meeting  shall  be  presided  over  by  the  Judge. 

After  hearing  the  trustee,  the  judge  may  order  that  the  bankruptcy  proceedings 
should  meanwlule  be  suspended,  if  no  serious  injury  to  the  bankrupt  estate  ensues 
therefrom.  The  fact  of  the  arrangement  being  based  on  the  preservation  of  the 
property  which,  on  its  approbation,  must  be  returned  to  the  bankrupt,  shall  be  suffi- 
cient cause  for  ordering  the  said  suspension ;  unless  the  said  property  runs  imminent 
peril  of  being  lost  or  deteriorated,  or  of  a  remarkable  depreciation  m  its  value,  if 
the  sale  or  realisation  thereof  has  to  be  delaj^ed  untU  the  date  named  for  the  meeting 
of  the  creditors. 

1458,*)  The  trustees  shall  present  to  the  meeting  a  detailed  report  of  the  causes, 
character  and  condition  of  the  bankruptcy,  of  the  formalities  fulfilled  and  of  the 
operations  reahsed,  of  the  result  of  their  administration,  and  of  the  relation  of  the 
assets  and  hablhties  of  the  bankruptcy. 

The  creditors  and  the  bankrupt  may  make  the  criticisms  which  they  think 
on  the  contents  of  the  rejiort. 


*)  Art.  662  of  the  C.  of  C.  P.  The  proposals  for  composition  may  be  made  by  the  bankrupt 
or  any  of  the  creditors,  both  in  a  voluntary  and  in  a  compulsory  bankruptcy,  and  in  any  stage 
of  these  proceedings.  They  may  also  be  put  forward  by  the  debtor  before  the  commencement  of 
the  bankruptcy,  accompanied  by  all  the  preliminaries  determined  by  art.  583. 

2)  Art.  663  of  the  C.  of  C.  P.    The  proposals  for  composition  may  turn: 

1.  On  the  remission  of  part  of  the  debt; 

2.  On  an  extension  of  time; 

3.  On  both  at  once;  and 

4.  On  any  other  lawful  matter  relating  to  the  payment  of  the  debts. 

3)  Art.  666  of  the  C.  of  C.  P.  The  proposals  for  composition,  before  they  are  adopted,  shall 
not  affect  the  course  of  the  executive  actions  against  the  debtor,  whether  the  said  actions  have 
been  brought  into  court  or  not. 

Art.  667.  Nor  shall  any  of  the  parts  of  a  cessio  bonorum  or  of  a  compulsory  bankruptcy  be 
suspended  by  the  proposals  for  composition,  unless  the  lawful  majority  of  the  creditors  applies 
or  consents  thereto. 

However,  while  the  proposals  for  composition  are  pending,  the  trustee  may  not  proceed  to 
the  realisation  of  assets  of  the  bankruptcy  other  than  those  expressed  in  art.  504,  but  without 
prejudice  to  the  provisions  of  art.  680. 

Art.  668.  When  the  proposals  for  composition  have  been  presented,  the  tribunal  shall 
order  the  creditors  who  are  in  the  territory  of  the  Republic  to  be  summoned  to  a  meeting, 
which  may  not  take  place  before  the  expiration  of  the  fifteen  following  days,  or  in  the  time  fixed 
by  art.  638,  if  the  composition  is  proposed  before  the  commencement  of  the  bankruptcy. 

The  creditors  who  happen  to  be  outside  the  country  and  who  have  no  solicitor,  shall  be 
represented  by  the  defender  of  the  absent  and  considered  in  all  cases  as  opposed  to  the  com- 
position. 

Art.  680  of  the  C.  of  C.  P. 

*)  Art.  669  of  the  Code  of  C.  P.  When  the  creditors  are  assembled,  the  claims  of  all 
persons  attending  shaU  first  be  proved  and  sworn,  when  they  have  not  previously  complied 
with  these  requisites,  following  the  form  provided  by  art.  594,  595  and  641,  as  the  case  may 
be.  The  tribunal  shall  forthwith  submit  the  proposals  for  composition  to  deliberation;  and 
the  trustee,  if  any,  shall  either  verbally  or  in  writing,  explain  the  preliminary  events,  the 
present  state  and  the  probable  results  of  the  bankruptcy. 

20* 
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1459.1)  Los  acreedores  reunidos  en  la  primera  junta  jeneral  de  que  trata  el 
art.  1411,  podran  proceder  a  la  verificacion  de  sus  creditos  i  a  la  discusion  i  aceptacion 
de  un  convenio  con  el  fallido. 

§  2.°    De  la  formacion  del  convenio. 

1460.2)  Tendran  voto  en  las  deHberaciones  relativas  al  convenio,  todos  los  acree- 
dores cuyos  titulos  hayan  sido  verificados  confornie  a  la  lei;  pero  si  el  convenio  se 
presentare  antes  de  la  verificacion  de  creditos,  tendran  voto  en  dichas  deliberaciones 
los  acreedores  que  presentaren  el  respectivo  titulo  de  su  acreencia  i  juraren  la  sin- 
ceridad  de  eUa,  si  se  les  exijiere  por  alguno  de  los  otros  acreedores;  a  menos  que  se 
deduzca  impugnacion  motivada  i  circunstanciada  contra  el  credito. 

Los  acreedores  privilejiados,  hlpotecarios,  prendarios,  anticreticos,  i  los  que 
gocen  del  derecho  de  retencion,  podran  asistir  a  la  junta  i  discutir  las  proposiciones 
de  convenio. 

Podran  tambien  votar,  renunciando  las  garantias  de  sus  respectivos  cr6ditos. 

El  mero  liecho  de  votar  importa  de  derecho  esta  renuncia. 

Si  los  acreedores  de  que  liabla  el  inciso  segundo  renuncian  sus  garantias  hasta 
una  determinada  cantidad,  podran  votar  como  acreedores  comunes,  conservando 
su  garantia  por  la  suma  restante  para  el  complemento  de  sus  creditos. 

No  tendran  voto  en  las  deliberaciones  del  convenio,  el  conjmje  ni  los  parientes 
del  fallido  hasta  el  cuarto  grado  de  consanguinidad  o  segundo  de  afinidad  inclusive,  ni 
el  acreedor  que  fuere  actualmente  sindico  de  la  quiebra. 

1461.*)  Si  en  la  junta  en  que  se  delibere  acerca  de  la  aprobacion  del  convenio, 
se  impugnare  algun  credito,  o  la  impugnacion  deducida  de  antemano  estuviere  aiin 
sin  fallarse,  el  juez  podra  ordenar:  o  que  continue  la  deliberacion  hasta  obtener 
votacion,  si  la  cuantia  del  credito  impugnado  no  influye  en  el  resultado  de  ella  o  los 
motivos  en  que  se  apoya  la  impugnacion  no  imphcan  fraude  contra  el  f aUido ;  o  bien 
que  se  postergue  la  dehberacion  para  cuando  esas  impugnaciones  sean  falladas 
definitivamente ;  o  bien  admitir  provisionalmente  a  los  dueiios  de  los  creditos  impug- 
nados,  fijando  la  cantidad  por  la  cual  hayan  de  figurar  en  la  dehberacion.  La  im- 
pugnacion que  se  dedujere  contra  algun  credito  aun  no  verificado,  sera  sustanciada 
i  fallada  en  la  forma  prescrita  por  los  art.  1448  a  1451  inclusive. 

No  podra  ser  provisionalmente  admitido  el  acreedor  contra  quien  se  hubiere 
formado  un  proceso  criminal  a  consecuencia  de  la  impugnacion  de  su  credito.  El 
juez  en  tal  caso  podra  postergar  la  dehberacion  o  llevarla  adelante  sin  la  concurrencia 
del  acreedor  procesado. 

Se  postergara  precisamente  la  dehberacion,  cuando,  supuesta  la  prueba  de  los 
hechos  en  que  se  funda  la  impugnacion,  el  fallido  haya  de  aparecer  en  estado  de 
quiebra  fraudulenta. 

1462.^)  Ningun  acreedor  tendra  mas  de  un  voto  en  la  junta,  aunque  sea  por 
diversos  titulos  directos  o  cedidos  antes  o  despues  de  declarada  la  quiebra. 

1)  Art.  669,  inc.  1°  C.  de  P.  C.    V6ase  articulo  anterior. 

2)  Art.  664,  inc.  3°  C.  de  P.  C.  El  convenio  no  aprovecha  a  los  fiadores  del  falUdo 
cuando  los  respectivos  acreedores  se  hubieren  abstenido  de  votar. 

Art.  669,  inc.  2°  C.  de  P.  C.  Tendran  voto  en  esta  junta  todos  los  acreedores  concurren- 
tes  que  hubieren  verificado  sus  creditos,  con  escepcion  del  conynge,  ascendientes  i  descendientes 
lejitimos  i  naturales,  i  hermanos  lejitimos  del  deudor,  cuyos  cr6ditos  no  se  tomaran  tampoco 
en  cuenta  en  la  determinacion  del  pasivo.  Podran,  sin  embargo,  estas  personas  tener  voto  en 
el  convenio  cuando  hubieren  de  negarle  su  aprobacion. 

*)  Art.  669,  inc.  3°  C.  de  P.  C.  No  se  suspendera  la  deliberacion  eobre  el  convenio,  ni 
por  las  impugnaciones  que  en  esta  junta  se  formulen  contra  uno  o  mas  de  los  creditos  presentados, 
ni  por  leis  que,  deducidas  con  anterioridad,  se  encontraren  aiin  sin  resolverse.  Tampoco  se  sus- 
pendera la  deliberacion  por  la  alegacion  de  incapacidad  legal  del  deudor  para  proponer  el  con- 
venio. Los  impugnadores,  en  estos  casos,  usaran  de  su  derecho  en  la  forma  que  establecen  los 
articulos  672  i  siguientes;  i  el  tribunal  resolvera  lo  que  corresponda  en  la  misma  audiencia  i  sin 
ulterior  recurso,  para  el  solo  efecto  de  determinar  los  derechos  de  los  acreedores  en  el  acto  de 
la  votacion. 

6)  Art.  597  C.  de  P.  C.  El  acreedor  o  procurador  que  tenga  mas  de  una  representa- 
cion,  solo  tendra  un  voto  personal;  pero  los  creditos  que  represente,  se  tomaran  en  cuenta  para 
formar  la  mayoria  de  cantidad. 

Art.  598.  Se  prohibe  fraccionar  los  creditos  despues  de  la  presentacion  del  deudor  en  con- 
curso.  Si  se  contraviniere  a  esta  disposicion,  ni  el  contraventor,  ni  ninguno  de  los  que  representen 
las  porciones  del  credito  fraccionado  tendran  voto  en  las  juntas  de  acreedores. 
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1459.1)  The  creditors  assembled  in  the  first  general  meeting  dealt  with  by 
article  1411,  may  proceed  to  the  proof  of  their  claims  and  the  discussion  and  adoption 
of  a  composition  with  the  bankrupt. 

§  2.    Forrnalion  of  the  arrangement. 

1460.2)  AH  the  creditors  whose  titles  have  been  proved  according  to  law  shall 
have  a  vote  in  the  deliberations  relating  to  the  composition ;  but  if  the  composition 
is  presented  before  the  proof  of  claims,  the  creditors  who  produce  the  respective 
titles  of  their  claims  and  s^\ear  to  the  truth  thereof  shall  have  a  vote  in  the  said 
deliberations,  if  these  requirements  are  made  by  any  of  the  other  creditors,  unless 
an  objection,  based  on  reasons  and  particulars,  is  brought  against  the  claim. 

The  privileged,  mortgage,  pledge,  and  anii'crms 3)  creditors,  and  those  who  enjoy 
the  right  of  retention,  may  be  present  at  the  meeting  and  discuss  the  proposals  for 
composition. 

They  may  also  vote  on  renouncing  the  securities  for  their  respective  credits. 

The  mere  fact  of  voting  legally  involves  this  renunciation. 

If  the  creditors  mentioned  by  the  second  paragraph  renounce  their  securities 
up  to  a  certain  sum,  they  may  vote  as  ordinary  creditors,  and  preserve  their  security 
for  the  remaining  sum  for  the  purpose  of  realising  their  credits. 

The  spouse  and  relations  of  the  bankrupt  up  to  the  fourth  degree  by  consanguinity 
or  the  second  degree  by  marriage,  inclusive,  and  a  creditor  who  is  the  actual  trustee 
of  the  bankruptcy,  shall  not  have  a  vote  in  the  deliberations  on  the  composition. 

1461.*)  If  any  claim  is  impugned  at  the  meeting  at  which  the  approbation  of 
the  composition  is  discussed,  or  an  objection  made  beforehand  is  still  undecided, 
the  judge  may  order:  either  that  the  deliberation  should  continue  so  far  as  taking 
the  vote,  if  the  amount  of  the  impugned  claim  does  not  influence  the  result  thereof, 
or  if  the  reasons  on  which  the  objection  is  founded  do  not  imply  fraud  against  the 
bankrupt;  or  that  the  deliberations  be  postponed  until  these  objections  are  definitely 
decided;  or  may  provisionally  admit  the  owners  of  the  impugned  claims,  and  fix 
the  sum  at  which  they  are  to  figure  in  the  deliberation.  An  objection  which  is  brought 
against  a  claim  which  is  not  yet  proved,  shall  be  substantiated  and  decided  as 
provided  by  articles  1448  to  1451  inclusive. 

A  creditor  against  whom  a  criminal  prosecution  has  been  started  in  consequence 
of  the  objection  to  his  claim,  may  not  be  provisionally  admitted.  In  that  event  the 
judge  may  postpone  the  deliberation  or  proceed  \vith  it  without  the  attendance  of 
the  accused  creditor. 

The  deliberation  shall  of  necessity  be  postponed,  when,  supposing  the  facts  on 
which  the  objection  is  founded  are  proved,  the  bankrupt  will  evidently  be  in  a  state 
of  fraudulent  bankruptcy. 

1462.5)  j^Tq  creditor  shall  have  more  than  one  vote  at  the  meeting,  even  for  differ- 
ent claims,  whether  direct  or  assigned,  before  or  after  the  declaration  of  bankruptcy. 

1)  Art.  669,  paragraph  I,  of  the  Code  of  C.  P.    See  the  previous  article. 

2)  Art.  6*14  of  the  C.  of  C.  P.  "The  arrangement  does  not  benefit  the  guarantors  of  the 
bankrupt  when  the  corresponding  creditors  have  abstained  from  voting." 

Art.  669,  paragraph  2  of  the  C.  of  C.  P.  "All  the  creditors  present  who  have  proved  their 
claims  shall  have  a  vote  at  this  meeting,  with  the  exception  of  the  spouse,  lawful  and  natural 
ascendents  and  descendants,  and  the  lawful  brothers  of  the  bankrupt,  nor  shall  their  debts  be 
taken  into  account  in  fixing  the  liabilities.  Nevertheless,  these  persons  may  have  a  vote  on  the 
arrangement,  when  they  have  to  refuse  their  approbation". 

3)  See  note  on  p.  47. 

*)  Art.  669,  paragraph  3,  of  the  C.  of  C.  P.  "The  deliberation  about  the  composition  shall 
not  be  suspended,  either  by  the  objections  which  are  formulated  at  this  meeting  against  one 
or  more  of  the  presented  claims,  or  by  those  which  have  been  brought  previously  and  are  still 
undecided.  Nor  shall  the  deliberation  be  suspended  by  an  allegation  of  the  debtor's  legal  in- 
capacity to  propose  the  composition.  In  these  cases,  the  objectors  shall  avail  themselves  of  their 
right  as  enacted  by  number  672  and  the  following  articles;  and  the  tribunal  shall  make  the 
proper  order  at  the  same  sitting  and  with  no  further  appeal,  for  the  sole  purpose  of  determining 
the  rights  of  the  creditors  at  the  time  of  voting. 

*)  Art.  597  of  the  C.  of  C.  P.  "A  creditor  or  solicitor  who  represents  more  than  one  person 
shall  only  be  entitled  to  a  personal  vote;  but  the  credits  which  he  represents  shall  be  taken  into 
account  for  forming  the  majority  in  amount". 

Art.  598.  "After  the  debtor  has  appeared  as  bankrupt,  the  credits  cannot  be  divided.  If  tliis 
provision  is  infringed,  neither  the  infringer  nor  any  of  those  who  represent  portions  of  the 
divided  credit  shall  have  a  vote -in  the  creditors'  meetings. 
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Los  cesionarios  parciales  de  un  mismo  credito  seran  considerados  como  un  solo 
acreedor  para  votar  en  la  junta. 

El  acreedor  que,  teniendo  diversos  creditos,  endosare  alguno  de  eUos  paira  au- 
mentar  el  numero  de  los  sufragantes,  perdera  a  favor  de  la  masa  el  credito  endosado. 

1463.1)  El  convenio  se  tendra  per  aceptado,  si  reuniere  a  su  favor  la  mitad  i 
uno  mas  de  los  votos  de  los  acreedores  presentes,  siempre  que  la  cuantia  de  sus  cre- 
ditos ascienda  por  lo  menos  a  las  tres  quintas  partes  del  total  de  los  que  fueren 
susceptibles  de  ser  afectados  por  la  aprobacion  del  convenio. 

Para  computar  la  mayoria  absoluta  de  los  acreedores  presentes,  se  contaran 
los  renunciantes  de  que  trata  el  inciso  tercero  del  art.  1460;  i  la  cantidad  hasta  la 
que  estendieren  su  renuncia  se  tomara  en  cuenta  para  formar  la  mayoria  de  las 
tres  quintas  partes  del  total  de  creditos. 

En  el  calculo  de  estas  tres  quintas  partes  figuraran  tambien  los  creditos  pro- 
visionalmente  admitidos,  por  la  suma  que  hubiere  designado  el  juez. 

El  convenio  sera  firmado,  so  pena  de  nuUdad,  acto  continuo  de  realizado  el 
acuerdo. 

Si  no  resultare  aprobado  el  convenio,  no  podra  reiterarse  ni  proponerse  otro 
nuevo  por  el  faUido,  a  menos  que  sea  apoyado  por  la  mayoria  absoluta  de  los  acree- 
dores babiles  para  votar  en  el. 

Si  presentadas  las  propuestas  de  un  convenio,  el  proponente  no  hiciere  practicar 
oportunamente  las  citaciones  i  demas  tramites  requeridos  por  la  lei  para  la  con- 
vocacion  de  los  acreedores,  de  manera  que  estos  pueden  concurrir  el  dia  senalado 
por  el  juez  para  su  reunion,  se  tendra  al  proponente  per  desistido  del  convenio; 
i  este  no  podra  presentarse  nuevamente  por  el  mismo  proponente,  aunque  tenga 
modificaciones,  sino  en  la  forma  prescrita  por  el  inciso  anterior. 

1464.2)  El  faUido  quedara  sujeto  a  intervencion,  a  menos  que  el  convenio  con- 
tenga  estipulacion  en  contrario. 

Si  el  fraccionamiento  tuviere  lugar  dentro  de  los  treinta  dias  anteriores  a  la  presentacion 
del  deudor,  todos  los  que  hagan  valer  las  porcionea  del  cr6dito  fraccionado  se  contaran  corao 
una  sola  persona  i  emitiran  un  solo  voto,  procedi6ndose  en  la  forma  establecida  en  el  inciso 
final  de  este  articulo.  No  es  aplicable  esta  disposicion  al  credito  dividido  para  verificar  la  par- 
ticion  de  una  herencia,  de  una  sociedad  o  de  una  comunidad  que  no  est6  esclusivamente  formada 
por  dicho  credito.  El  cr(Sdito  perteneciente  a  una  comunidad  sera  representado  por  uno  solo  de 
los  comuneros.  Si  no  se  avinieren  en  la  designacion  del  representante,  ninguno  de  ellos  tendra  voto. 

1)  Art.  670  C.  de  P.  C.  Para  la  aceptacion  de  las  proposiciones  se  requiere  mayoria 
de  dos  tercios  de  los  acreedores  concurrentes  a  quienes  afecte  el  convenio,  i  mayoria  de  creditos 
que  equivalga,  a  lo  menos,  a  las  tres  cuartas  partes  del  total  pasivo  del  concurso,  escluidos  los 
que  correspondan  a  los  acreedores  privilejiados  o  hipotecarios  que  no  hayan  tornado  parte  en 
el  convenio  i  a  los  que  no  tienen  derecho  de  votar  en  61.  Se  considerar4n  concurrentes  para  este 
objeto  los  ausentes  a  que  se  refiere  el  inciso  segundo  del  articulo  668. 

Se  requiere  unanimidad  de  votos  de  los  acreedores  concurrentes  para  acordar  la  remision 
de  la  mitad  o  mas  de  los  creditos  o  para  conceder  un  plazo  que  exeda  de  cuatro  anos. 

Para  computar  los  votos  de  los  acreedores  cuyos  creditos  hubieren  sido  impugnados,  se 
observara  lo  dispuesto  en  el  articulo  596. 

En  el  acta  que  de  lo  obrado  debera  levantarae  se  mencionarin  detalladamente  los  acreedores 
que  hubieren  votado  a  favor  i  en  contra  del  convenio,  con  espresion  de  los  creditos  que  re- 
presentaren. 

Art.  679,  inc.  1  C.  de  P.  C.  Rechazadas  las  proposiciones  de  convenio  por  no  haber  ob- 
tenido  la  mayoria  necesaria  para  su  aprobacion,  puede  el  deudor  reiterarlas  por  una  sola  vez, 
si  se  presentaren  apoyadas  por  la  mayoria  absoluta  de  los  acreedores  habiles  para  votar  sobre  ellas. 

2)  Art.  676  C.  de  P.  C.  En  la  misma  junta  en  que  se  acuerde  el  convenio  resolveran 
los  acreedores  si  el  deudor  debe  o  n6  quedar  sujeto  a  intervencion  en  el  manejo  de  sus  nego- 
cios,  hasta  que  cumpla  con  las  obligaciones  que  en  dicho  convenio  se  hubiere  impuesto. 

Seiialaran  tambien  las  funciones  del  interventor  i  la  remuneracion  que  por  ellas  habra  de 
gozar,  la  cual  serd  determinada  en  conformidad  a  lo  que  establece  respecto  de  los  sindicos  el 
articulo  609. 

Para  dispensar  al  deudor  de  la  intervencion  i  para  acordar  las  funciones  del  interventor,  se 
requiere  mayoria  legal. 
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Partial  assignees  of  the  same  credit  shall  be  considered  as  a  single  creditor  for 
the  purpose  of  voting  at  the  meeting. 

A  creditor  who  holds  divers  credits  and  indorses  one  of  them  for  the  purpose 
of  increasing  the  number  of  the  voters,  shall  lose  the  indorsed  credit  for  the  benefit 
of  the  estate. 

1463.')  The  composition  shall  be  held  to  be  adopted,  if  a  majority  of  the  votes 
of  the  creditors  present  combines  in  favour  thereof,  provided  that  the  amount  of 
their  credits  amount  at  least  to  three  fifth  parts  of  the  total  of  those  which  are  capable 
of  being  affected  by  the  approbation  of  the  composition. 

For  the  purpose  of  computing  the  absolute  majority  of  the  creditors  present, 
those  who  renounce  as  mentioned  in  the  third  paragraph  of  article  1460  shall  be 
reckoned;  and  the  sum  to  which  their  renunciation  extends  shall  be  taken  into 
account  for  the  purpose  of  forming  the  majority  of  the  three  fifth  parts  of  the  total 
of  the  credits. 

The  claims  which  are  provisionally  admitted  shall  also  figure  in  the  calculation 
of  the  three  fifth  parts,  at  the  sum  which  has  been  named  by  the  judge. 

The  arrangement  shall  be  signed  immediately  on  the  resolution  being  passed,  on 
pain  of  nulhty. 

If  the  composition  is  not  approved,  it  cannot  be  renewed  or  another  proposed 
by  the  bankrupt,  unless  it  is  supported  by  the  absolute  majority  of  the  creditors 
who  are  qualified  to  vote  for  it. 

If  the  proposals  for  a  composition  have  been  presented,  but  the  proposer  fails 
in  good  time  to  effect  the  summonses  and  other  proceedings  required  by  the  law  for 
convening  the  creditors,  so  that  they  cannot  attend  on  the  day  appointed  by  the 
judge  for  their  assembling,  the  proposer  shall  be  held  to  have  abandoned  the  composi- 
tion; and  it  cannot  again  be  presented  by  the  same  proposer,  even  with  alterations, 
except  in  the  way  provided  by  the  previous  paragraph. 

1464.^)  The  bankrupt  shall  be  subject  to  supervision  unless  the  arrangement 
contains  an  agreement  to  the  contrary. 

If  the  division  takes  place  within  the  thirty  days  previous  to  the  appearance  of  the  debtor, 
all  who  avail  themselves  of  the  fractions  of  the  divided  credit  shall  be  reckoned  as  a  single  person 
and  shall  give  a  single  vote,  proceeding  as  enacted  in  the  final  paragraph  of  this  article.  This 
provision  does  not  apply  to  a  credit  which  is  divided  for  the  purpose  of  making  the  partition  of 
an  inheritance,  of  an  association  or  of  a  co-ownership  which  is  not  exclusively  formed  by  the 
said  credit.  A  credit  which  belongs  to  a  co-ownership  shall  be  represented  by  one  only  of  the  co- 
owners.  If  they  do  not  agree  on  the  appointment  of  a  representative,  none  of  them  shall  have 
a  vote. 

1)  Art.  670  of  the  C.  of  C.  P.  "A  majority  of  two  thirds  of  the  creditors  present  who  are 
affected  by  the  composition  is  required  for  adopting  the  proposals,  and  a  majority  of  the  credits 
which  is  equivalent,  at  least,  to  tlu'ee  fourth  parts  of  the  total  liabilities  of  the  bankruptcy, 
excluding  those  which  belong  to  privileged  or  mortgage  creditors  who  have  not  taken  part  in 
the  composition  and  those  who  are  not  entitled  to  vote  thereon. 

Those  who  are  absent  and  to  whom  the  second  paragraph  of  art.  688  refers,  shall  be 
considered  in  attendance  for  this  purpose. 

Unanimity  in  the  votes  of  the  attending  creditors  is  required  for  the  purpose  of  agreeing 
to  the  remission  of  half  or  more  of  the  credits  or  for  granting  time  in  excess  of  four  years. 

The  provisions  of  art.  596  shall  be  observed  for  the  purpose  of  reckoning  the  votes  of  the 
creditors  whose  claims  have  been  impugned.  The  creditors  who  have  voted  for  and  against  the 
composition  must  be  recorded  in  the  record  of  what  is  done,  with  a  statement  of  the  credits 
which  they  represent". 

Art.  679,  paragraph  1,  of  the  C.  of  C.  P.  "If  the  proposals  for  composition  are  rejected 
through  the  necessary  majority  for  its  approbation  not  having  been  obtained,  the  debtor  may 
repeat  them  once  more,  if  they  are  presented  with  the  supporl  of  an  absolute  majority  of  the 
creditors  who  are  qualified  to  vote  thereon". 

2)  Art.  676  of  the  C.  of  C.  P.  "At  the  same  meeting  as  passes  the  composition,  the 
creditors  must  decide  whether  or  not  the  debtor  is  to  be  subject  to  supervision  in  the  manage- 
ment of  his  business,  until  he  fulfils  the  obligations  which  are  imposed  upon  him  by  the  said 
arrangement. 

They  shall  also  state  the  functions  of  the  supervisor  and  the  remuneration  which  he  is 
to  enjoy  therefor,  which  shall  be  determined  in  conformity  with  the  enactment  respecting  the 
trustees  in  art.  609. 

The  legal  majority  is  required  for  exonerating  the  debtor  from  the  supervision  and  deciding 
on  the  functions  of  the  supervisor. 
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La  junta  hara  el  nombramiento  de  interventor,  i  seiialara  el  premio  que  deba 
darsele  por  cuenta  del  faUido. 

El  juzgado  de  comercio,  haya  o  no  intervencion,  fijara  la  cantidad  mensual 
de  que  pueda  disponer  el  fallido  para  sus  gastos  personales  i  los  de  su  familia. 

1465.-^)  El  interventor  llevara  cuenta  de  los  ingresos  i  saUdas  de  lacaja,  teniendo 
al  efecto  una  sobreUave;  i  cuidara  ademas  de  que  el  faUido  no  disponga  de  mayor 
cantidad  que  la  asignada  por  el  juzgado,  ni  destine  sus  bienes  a  objetos  ajenos  de 
su  jiro,  i  de  que  cubra  oportunamente  los  dividendos  estipulados. 

El  interventor  no  podra  mezclarse  en  la  administracion  de  los  bienes  del  faUido. 

1466.  No  concurriendo  la  doble  mayoria  requerida  para  la  celebracion  del 
convenio,  la  deliberacion  sera  postergada  por  oclio  dias  improrrogables. 

La  postergacion  deja  sin  efecto  las  aceptaciones  manifestadas  en  la  primera 
junta,  i  restablece  a  los  acreedores  renunciantes  en  el  goce  de  sus  garantias. 

1467.  En  el  ultimo  dia  del  plazo  indicado  se  reuniran  los  acreedores  sin  necesidad 
de  nueva  convocacion;  i  si  en  esta  segunda  junta  el  convenio  no  obtuviere  aceptacion 
de  las  dos  mayorias,  quedara  irrevocablemente  desechado. 

1468.2)  Se  presume  de  derecho  que  el  faUido  recliaza  todo  convenio  por  el  hecho 
de  no  asistir,  por  si  o  apoderado,  a  las  juntas  en  que  se  trate  de  su  formacion. 

1469.^)  El  faUido  condenado  por  quiebra  fraudulenta  no  puede  celebrar  con- 
venio alguno  con  sus  acreedores. 

Iniciado  un  proceso  por  quiebra  fraudulenta,  se  suspendera  toda  deUberacion 
relativa  al  convenio;  i  el  juzgado  de  comercio  convocara  a  los  acreedores  para  que 
acuerden  la  continuacion  de  los  procedimientos  de  la  quiebra,  o  se  reserven  deU- 
berar  sobre  la  admision  de  un  convenio,  caso  que  sea  absuelto  el  faUido. 

Para  que  haya  acuerdo  se  requiere  la  mayoria  que  determina  el  art.  1463;  i  no 
habiendola,  se  procedera  en  la  forma  prevenida  en  los  art.  1466  i  1467. 

1470.  El  faUido  condenado  por  quiebra  culpable  es  habil  para  celebrar  con- 
venio con  sus  acreedores. 

Con  todo,  iniciado  un  proceso  por  quiebra  culpable,  la  mayoria  de  los  acreedores, 
calculada  en  la  forma  indicada,  podra  suspender  la  deliberacion  sobre  el  convenio 
hasta  conocer  el  resultado  final  del  juicio. 

1471.  Los  acreedores  de  una  sociedad  colectiva  o  en  comandita  que  se  encuentre 
en  quiebra,  pueden  celebrar  convenio  con  uno  o  mas  de  los  socios,  uniendose  al  afecto 
con  los  acreedores  directos  de  estos. 

Este  convenio  desliga  de  la  soUdaridad  al  socio  que  lo  obtiene,  i  estingue  la 
deuda  social  respecto  de  los  demas  socios  hasta  concurrencia  de  la  cuota  que  dicho 
socio  debiere  pagar. 

El  activo  social  quedara  sujeto  al  rejimen  de  la  comunidad,  i  los  bienes  privativos 
del  socio  con  quien  se  hubiere  celebrado  el  convenio  seran  aphcados  al  cumphmiento 
de  este. 

Si  no  se  reuniere  la  mayoria  necesaria  para  determinar  las  funciones  del  interventor,  se 
limitard  &te  a  ejercer  las  que  espresa  el  articulo  284  i  en  tal  caso  los  acreedores  por  mayoria 
legal  o,  on  desacuerdo  de  ellos,  el  tribunal,  designaran  una  o  dos  personas  a  quienes  deba  darse 
el  aviso  a  que  dicho  articulo  se  refiere. 

1)  Art.  676  C.  de  P.  C.    V6as6  articulo  anterior. 

2)  Art.  678  C.  de  P.  C.  La  no  comparecencia  del  deudor  a  la  junta  en  que  debe  deU- 
berarse  sobre  las  proposiciones  de  convenio  i  su  omision  en  la  practica  de  las  citaciones  i  demas 
dilijencias  necesarias  para  que  tenga  lugar  dicha  junta,  haran  presumir  el  abandono  del  con- 
venio, salvo  escusa  justificada. 

3)  Art.  665  C.  de  P.  C.    No  pueden  hacer  proposiciones  de  convenio: 

1.°  Los  deudores  que  estuvieren  procesados  por  alguno  de  los  delitos  a  que  se  refiere  el 

articulo  466  del  Codigo  Penal*);  i 
2.°  Los  que  hubieren  sido  condenados  por  alguno  de  estos  mismos  delitos,  a  no  ser  que 

hayan  cumplido  la  pena. 

•)  Art.  465  C.  P.  ,,E1  deudor  no  dedicado  al  comercio  que  se  alzare  con  bus  bienes  en  perjuicio  de  bus  acree- 
dores o  que  se  conatituya  en  insolvencia  por  ocultacion,  dilapidacion  o  enajenacion  maiiciosa  de  esoa  bienes,  serA 
castigado  con  presidio  menor  en  cualquiera  de  sub  grados. 

En  la  misma  pena  incurrir^  si  otorgare,  en  perjuicio  de  dichos  aereedorea,  contratos  simulados." 
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The  meeting  shall  make  the  appointment  of  f3upervisor,  and  shall  fix  the  reward 
which  must  be  given  to  him  on  account  of  the  bankrupt. 

\^'hether  there  is  supervision  or  not,  the  commercial  court  shall  fix  the  monthly 
sum  of  which  the  bankrupt  may  dispose  for  his  personal  expenses  and  those  of  his 
family. 

1465.^)  The  supervisor  shall  keep  account  of  the  incomings  and  outgoings  from 
the  coffers,  and  keep  a  master-key  for  the  purpose;  and  shall  also  take  care  that  the 
bankrupt  does  not  dispose  of  a  greater  sum  than  that  assigned  by  the  court,  nor 
apply  his  assets  to  objects  foreign  to  his  business,  and  that  he  duly  meets  the  agreed 
dividends. 

The  supervisor  may  not  interfere  in  the  admuiistration  of  the  assets  of  the 
banki'upt. 

1466.  If  the  double  majority  required  for  making  the  arrangement  does  not 
attend,  the  decision  shall  be  postponed  for  eight  days  certain. 

The  postponement  invalidates  the  acceptances  manifested  at  the  first  meeting, 
and  replaces  the  renouncing  creditors  in  the  enjoyment  of  their  guaranties. 

1467.  The  creditors  shall  assemble  on  the  last  day  of  the  said  term  without 
the  necessity  of  a  new  summons;  and  if  at  the  second  meeting  the  composition  does 
not  obtain  acceptance  by  the  two  majorities,  it  shall  be  irrevocably  rejected. 

1468.2)  There  is  a  presumption  of  law  that  the  bankrupt  rejects  every  arrangement 
by  the  fact  of  his  not  attending  the  meetings  v^■here  its  formation  is  discussed,  either 
in  person  or  by  attorney. 

1469.3)  j\  bankrupt  who  has  been  condemned  for  fraudulent  bankruptcy  camiot 
make  any  arrangement  \\ith  his  creditors. 

When  a  prosecution  for  fraudulent  bankruptcy  has  been  commenced,  all  deliber- 
ation relating  to  the  composition  shall  be  suspended;  and  the  commercial  court 
shall  summon  the  creditors  to  decide  on  the  continuation  of  the  bankruptcy  proceed- 
ings,  or  to  reserve  the  deliberation  on  the  admission  of  the  composition,  in  case  the 
bankrupt  is  acquitted. 

The  majority  determined  by  article  1463  is  required  for  the  purpose  of  the 
resolution,  and  in  the  absence  thereof,  proceedings  shall  follow  as  provided  by  articles 
1466  and  1467. 

1470.  A  bankrupt  convicted  of  culpable  bankruptcy  is  able  to  make  a  composi- 
tion with  his  creditors. 

However,  when  a  prosecution  for  culpable  bankruptcy  has  been  commenced, 
the  majoritjr  of  the  creditors,  reckoned  in  the  way  indicated,  may  suspend  the  deliber- 
ation on  the  composition  until  they  know  the  final  result  of  the  proceedings. 

1471.  The  creditors  of  an  unlimited  or  limited  partnership  which  happens  to  be 
bankrupt,  may  make  a  composition  with  one  or  more  of  the  partners,  and  join  for 
the  purpose  with  their  separate  creditors. 

This  arrangement  removes  the  partner  who  has  obtained  it  from  the  joint  and 
several  liability,  and  extinguishes  the  partnersliip  debt  with  regard  to  the  other 
partners,  up  to  the  level  of  the  proportion  which  the  said  partner  has  to  pay. 

The  partnership  assets  shall  remain  subject  to  the  control  of  the  joint  ownership, 
and  the  separate  estate  of  the  partner  with  whom  the  arrangement  is  made  shall 
be  applied  to  the  fulfilment  thereof. 

If  the  necessary  majority  for  determining  the  functions  of  the  supervisor  is  not  present, 
he  shall  be  confined  to  the  exercise  of  those  which  are  expressed  by  art.  284,  and  in  that  event 
the  creditors  by  the  legal  majority  or,  if  they  disagree,  the  tribunal,  shall  appoint  one  or  two 
persons  to  whom  must  be  given  the  notice  to  which  the  said  article  refers". 

1)  Art.  676  of  tlie  C.  of  C.  P.    See  the  previous  article. 

2)  Art.  678  of  the  C.  of  C.  P.  "The  non-appearance  of  the  debtor  at  the  meeting  where  the 
proposals  for  the  composition  are  to  be  discussed,  and  his  omission  to  issue  the  summonses  and 
take  the  other  steps  necessary  for  holding  the  said  meeting,  causes  a  presumption  of  the 
abandonment  of  the  arrangement,  in  the  absence  of  a  proved  excuse". 

3)  Art.  665  of  the  C.  of  C.  P.     "The  following  caimot  make  proposals  for  composition: 

1.  Debtors  who  are   prosecuted   for   any   of   the   crimes  referred  to  in  article  466  of  the 
Criminal  Code*);  and 

2.  Those  who  have  been  comdemned  for  any  of  the  said  crimes,  unless  they  have  completed 
their  punishment. 

•)  Article  466  of  the  CrimiDal  Code.  A  debtor  who  is  not  engaged  in  commerce  and  who  absconds  with 
his  assets  to  the  prejudice  of  his  creditors  or  who  makes  himself  insolvent  through  concealment,  waste  or  mali- 
cious aUenation  of  his  assets,  shall  be  punished  by  lesser  imprisonment  in  any  of  its  degrees. 

He  shall  incur  the  same  punishment  if  he  makes  any  feigned  contracts  to  the  prejudice  of  the  said  creditors. 
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1472.^)  El  convenio  acordado  por  la  mayoria  legal  se  considerara  como  un 
mero  proyecto,  interin  no  sea  aprobado  por  el  juzgado. 

Por  consiguiente,  podran  oponerse  a  la  aprobacion  del  convenio  todos  los  acree- 
dores  que  pueden  concurrir  con  voto  a  su  formacion  y  los  que  sean  reconoeidos  dentro 
del  plazo  que  senala  el  inciso  primero  del  articulo  siguiente. 

El  obligado  como  fiador  respecto  de  un  acreedor  admitido  a  votar,  puede  hacer 
oposicion  al  convenio,  ejercitando  los  derechos  del  acreedor. 

La  aceptacion  del  convenio  no  priva  del  derecho  de  oponerse  a  su  aprobacion. 

1473.2)  La  oposicion  sera  motivada  i  deducida  dentro  de  los  ocho  dias  si- 
guientes  al  de  la  suscripcion  del  convenio. 

El  juzgado  desechara  de  oficio  toda  oposicion  fundada  en  vicios  vaga  u  os- 
curamente  especificados,  i  las  deducidas  fuera  del  plazo  espresado. 

La  oposicion  sera  notificada  a  los  sindicos  i  al  faUido,  i  estos  compareceran 
a  contestar  en  la  audiencia  siguiente  al  dia  en  que  venza  el  plazo  indicado. 

Si  el  opositor  al  convenio  fuere  el  linico  sindico  nombrado,  solicitara  en  el  escrito 
de  oposicion  el  nombramiento  de  otro  con  quien  se  entienda  lo  dispuesto  en  el  inciso 
anterior. 

1474.^)  Cualquiera  de  los  interesados  puede  pedLr  la  aprobacion  del  convenio; 
pero  el  juzgado  no  podra  pronunciarse  acerca  de  esta  solicitud  antes  de  veneer  los 
ocho  dias  fijados  en  el  inciso  primero  del  articulo  precedente. 

Si  dentro  de  este  plazo  se  formalizaren  algunas  oposiciones,  el  juzgado  se  pro- 
nunciara  en  una  sola  sentencia  acerca  de  todas  ellas  i  de  la  aprobacion  del  convenio. 

La  repulsa  de  la  oposicion  no  produce  de  derecho  la  aprobacion  del  convenio. 

Desechado  este,  aunque  sea  a  instancia  de  un  solo  acreedor,  quedara  sin  efecto 
respecto  de  todos  los  demas. 

1475,*)  El  juzgado  de  comercio  negara  su  aprobacion  al  convenio  si  se  hubiere 
omitido  la  declaracion  de  quiebra,  la  formacion  del  balance  o  inventario,  la  veri- 
ficacion  i  afirmacion  de  los  creditos,  o  el  cumplimiento  de  alguna  de  las  reglas  estable- 
cidas  en  este  parrafo  i  el  anterior  para  la  citacion  de  los  acreedores,  dehberacion  de 
la  junta,  compute  de  la  mayoria  o  suscripcion  del  convenio. 

Si  a  juicio  del  juzgado  hubiere  otros  motives  deducidos  del  interes  publico  o 
del  interes  de  los  acreedores,  podra  negar  su  aprobacion. 

1476.^)  La  aprobacion  del  convenio  no  impide  que  el  fallido  sea  criminalmente 
perseguido  por  quiebra  fraudulenta  o  culpable. 

1477.  El  deudor  comerciante  no  goza  del  beneficio  de  la  cesion  de  bienes  que 
otorga  al  deudor  insolvente  el  art.  1614  del  Codigo  Civil. 

1)  Art.  672  C.  de  P.  C.  El  convenio  podrd  ser  impugnado  por  cualquier  acreedor  que 
no  haya  concurrido  a  la  junta  o  que  haya  disentido  del  voto  de  la  mayoria,  si  alegare  alguna 
de  las  causas  siguientes: 

1.°  Incapacidad  legal  del  deudor  para  proponerlo; 

2.°  Defectos  en  las  formas  establecidas  para  la  convocacion  i  celebracion  de  la  junta,  o 

error  en  el  compute  do  las  mayorias  requeridas  por  la  lei; 
it. "  Falsedad  o  exajeracion  del  cr6dito  o  incapacidad  para  votar  en  alguno  de  los  que  hayan 

concurrido  con  su  voto  a  formar  la  mayoria,  si,  escluido  este  acreedor,  hubiera  de 

desaparecer  tal  mayoria; 
4.°  Intelijencia  fraudulenta  entre  uno  o  ca&a  acreedores  i  el  deudor  para  votar  a  favor 

del  convenio,  o  para  abstenerse  de  concurrir;  i 
5.°  Error  u  omision  sustancial  en  las  listas  de  bienes  o  de  acreedores. 
Podran  tambien  oponerse  al  convenio  los  fiadores  del  fallido,  cuando  loa  respeotivos  acree- 
dores se  hubieren  abstenido  de  votar. 

2)  Art.  673  C.  de  P.  C.  El  t^rmino  para  impugnar  el  convenio  es  de  ocho  dias  contados 
desde  la  celebracion  de  la  junta  respecto  de  los  acreedores  que  hubieren  concurrido  a  ella,  i 
desde  la  notificacion  que  se  les  hiciere  en  coniormidad  al  articulo  671,  respecto  de  los  demas. 

^)  Art.  674  0.  de  P.  C.  La  oposicion  al  convenio  se  seguir4  como  ineidente  entre  el 
deudor  i  el  acreedor  o  acreedores  que  la  hayan  formulado  o  el  fiador  en  el  case  del  inciso  ultimo 
del  articulo  672. 

Art.  675.  Si  no  se  dedujere  oposicion  al  convenio  dentro  del  plazo  sefialado  por  el  arti- 
culo 673,  se  entenderA  aprobado  por  los  acreedores;  i  el  tribunal  lo  declarard  asi  de  oficio  o  a 
peticion  de  cualquier  interesado. 

El  convenio  comonzarA  a  rejir  desde  que  cause  ejecutoria  la  sentencia  que  ponga  t6rmino 
al  ineidente  de  oposicion. 

*)  Art.  672  C.  de  P.  C.    V6as6  articulo  1472.  6)  Art.  684  C.  de  P.  C. 
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1472.')  A  composition  passed  by  the  legal  majoritj'  shall  be  considered  as  a 
mere  proposal,  until  it  is  approved  by  the  court. 

Consequently,  all  the  creditors  who  may  attend  and  vote  at  its  formation  and 
those  who  are  admitted  within  the  time  named  in  the  first  paragraph  of  the  following 
article  may  object  to  the  approbation  of  the  arrangement. 

A  person  who  is  bound  as  guarantor  to  a  creditor  admitted  to  vote,  may  oppose 
the  arrangement  and  avail  himself  of  the  rights  of  the  creditor. 

Acceptance  of  the  arrangement  does  not  take  away  the  right  to  oppose  its 
approbation. 

1473.^)  Reasons  shall  be  assigned  for  the  opposition,  which  shall  be  brought 
within  eight  days  following  that  of  the  signing  of  the  arrangement. 

The  court  shall  of  its  own  motion  reject  every  opposition  founded  on  defects 
which  are  vaguely  and  obscurely  specified,  and  those  brought  outside  the  said  time. 

The  opposition  shall  be  notified  to  the  trustees  and  the  bankrupt,  and  they  may 
appear  to  answer  at  the  sitting  following  the  daj'  on  which  the  said  time  expires. 

If  the  opponent  of  the  composition  is  the  only  appointed  trustee,  he  shall  in 
the  document  of  opposition  apply  for  the  appointment  of  another  with  whom  to 
effect  the  provisions  of  the  preceding  paragraph. 

1474.^)  Any  person  interested  may  apply  for  the  approbation  of  the  arrangement, 
but  the  court  may  not  make  a  decree  on  this  application  before  the  expiration  of 
the  eight  days  fixed  by  the  first  paragraph  of  the  preceding  article. 

If  any  objections  are  formulated  within  this  time,  the  court  shall  pronounce 
a  single  judgment  on  them  all  and  on  the  approbation  of  the  composition. 

The  rejection  of  the  opposition  does  not  ipso  facto  involve  the  approbation  of 
the  composition. 

If  the  latter  is  rejected,  although  at  the  instance  of  a  single  creditor,  it  shall  be 
inoperative  as  regards  all  the  others. 

1475.*)  The  commercial  court  shall  refuse  its  approbation  of  the  composition 
if  it  has  omitted  the  declaration  of  bankruptcy,  the  formation  of  the  balance  sheet 
or  inventory,  the  proof  and  affirmation  of  the  credits,  or  the  fulfilment  of  any  of 
the  rules  enacted  in  this  and  the  preceding  §  for  summoning  the  creditors,  delibera- 
tion at  the  meeting,  calculation  of  the  majority  or  signing  the  arrangement. 

The  court  may  refuse  its  approbation  when  in  its  opinion  there  are  other  reasons, 
based  on  public  interest  or  the  interest  of  the  creditors. 

1476.^)  The  approbation  of  the  arrangement  does  not  prevent  the  bankrupt 
from  being  prosecuted  criminally  for  culpable  or  fraudulent  bankruptcy. 

1477.  A  trading  debtor  does  not  enjoy  the  benefit  of  the  cessio  bonorum  granted 
to  an  insolvent  debtor  by  article  1614  of  the  Civil  Code. 

1)  Art.  672  of  the  C.  of  C.  P.  "The  composition  may  be  impugned  by  any  creditor  who  has 
not  attended  the  meeting  or  who  has  dissented  from  the  vote  of  the  majority,  if  he  alleges  one 
of  the  following  reasons: 

1.  Legal  incapacity  of  the  debtor  to  propose  it; 

2.  Defects  in  the  forms  enacted  for  summoning  and  holding  the  meeting,  or  an  error  in 
the  calculation  of  the  majorities  required  by  the  law; 

3.  Falsity  or  exaggeration  in  the  credit  or  want  of  capacity  to  vote  on  the  part  of  one  of 
those  who  have  attended  and  voted  in  forming  the  majority,  if,  by  excluding  this  creditor, 
such  majority  must  have  disappeared; 

4.  Fraudulent  understanding  between  one  or  more  creditors  and  the  debtor  for  the  purpose 
of  voting  in  favour  of  the  composition,  or  for  abstaining  from  attending;  and 

5.  Substantial  error  or  omission  in  the  lists  of  assets  or  creditors. 

The  guarantors  of  the  bankrupt  may  also  oppose  the  composition,  when  their  respective 
creditors  have  abstained  from  voting". 

2)  Art.  673  of  the  C.  of  C.  P.  "The  term  for  impugning  the  arrangement  is  eight  days, 
reckoned  from  the  holding  of  the  meeting,  as  regards  the  creditors  who  have  attended  it,  and 
as  regards  the  others,  from  the  notice  given  them  in  conformity  with  art.  671". 

3)  Art.  674  of  the  C.  of  C.  P.  "The  opposition  to  the  composition  shall  proceed  as  an  inter- 
locutory matter  between  the  debtor  and  the  creditor  or  creditors  who  have  formulated  it,  or  the 
guarantor,  in  the  event  of  the  last  paragraph  of  art.  672." 

Art.  675.  "If  no  opposition  is  made  to  the  composition  within  the  time  named  by  art.  673, 
it  shall  be  understood  to  be  approved  by  the  creditors ;  and  the  tribunal  shall  so  declare  it  of  its 
own  motion  or  on  the  application  of  any  interested  person. 

The  arrangement  shall  come  into  force  from  the  final  decree  closing  interlocutory  oppo- 
sition." 

*)  Art.  672  of  the  C.  of  C.  P.    See  art.  1472.         6)  Art.  684  of  the  C.  of  C.  P. 
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§  3.°    De  los  efectos  del  convenio. 

1478.  El  convenio  aprobado  por  el  juzgado  obliga  a  todos  los  acreedores  entre 
si  i  a  favor  del  faUido,  escepto  los  enumerados  en  el  inciso  segundo  del  art.  1460  que 
se  hubieren  abstenido  de  votar. 

En  consecuencia,  los  acreedores  no  podran  demandar  en  adelante  al  faUido 
la  cuota  que  le  hubieren  remitido;  pero  este  quedara  sujeto  a  todas  las  incapacidades 
que  produce  la  quiebra,  mientras  no  obtenga  rehabilitacion  con  arreglo  a  las  pres- 
cripciones  de  este  Codigo. 

1479.  Son  de  ningun  valor  los  convenios  particulares  que  obliguen  al  faUido 
a  pagar  a  un  acreedor  mayor  cantidad  que  la  estipulada,  asi  como  los  pagos  que 
aquel  verifique  desnivelando  la  condicion  de  los  acreedores  a  quienes  obligue  el 
convenio. 

1480.  La  sentencia  aprobatoria  del  convenio  produce  hipoteca  a  favor  de  los 
acreedores  a  quienes  el  obliga. 

Los  sindicos  requeriran  la  inscripcion,  a  m6nos  que  los  inmuebles  del  faUido 
hayan  quedado  exonerados  de  la  hipoteca  por  el  convenio. 

El  beneficio  de  la  hipoteca  no  se  estiende  a  los  acreedores  que  no  se  hayan  pre- 
sentado  a  la  verificacion  de  sus  creditos  antes  del  dia  en  que  se  haga  la  inscripcion. 

1481.  La  remision  heclia  al  falUdo  en  el  convenio  aprobado  aprovecha  tambien 
a  sus  codeudores  o  fiadores,  scan  solidarios  o  subsidiarios,  cuando  el  acreedor  a 
cuyo  favor  esta  otorgada  la  f ianza  o  la  obligacion  ha  accedido  espresamente  al  convenio. 

1482.  Ni  el  faUido  ni  los  acreedores  podran  impugnar  los  creditos  que  hayan 
figurado  en  el  convenio,  aun  cuando  la  existencia  o  importe  de  alguno  de  eUos  haya 
dado  materia  a  una  protesta  en  el  acto  de  la  verificacion,  siempre  que  dicha  protesta 
haya  quedado  sin  efecto. 

1483.1)  El  convenio  aprobado  no  priva  a  los  acreedores  del  derecho  de  exijir 
las  sumas  correspondientes  a  los  creditos  no  verificados  en  tiempo. 

1484.2)  Pasada  en  autoridad  de  cosa  juzgada  la  resolucion  aprobatoria  del  con- 
venio, el  faUido  queda  restituido  al  goce  de  sus  derechos  i  acciones,  sin  perjuicio  de 
las  restricciones  acordadas  en  el;  i  los  sindicos  cesan  desde  luego  en  el  ejercicio  de 
su  cargo. 

Los  sindicos  presentaran  inmediatamente  su  cuenta  al  faUido,  i  procederan  a 
entregarle  todos  sus  bienes,  Ubros  i  documentos. 

Las  cuestiones  que  ocurran  en  el  examen  de  la  cuenta  seran  resueltas  por  el 
juzgado  de  comercio. 

§  4.°    De  la  anulacion  i  rescision  del  convenio. 
1485.^)   No  se  admitiran  otras  acciones  de  nulidad  del  convenio  que  las  fun- 
dadas  en  la  condenacion  superveniente  del  faUido  por  quiebra  fraudulenta,  o  en  la 

1)  Art.  683  C.  de  P.  C.  Los  acreedores  que  no  hubieren  comparecido  a  verificar  opor- 
tiinamente  sus  creditos  podrAn  exijir  que  se  cumpla  el  convenio  a  su  favor  en  cualquier  tiempo 
mientras  no  hubieren  prescrito  las  acciones  que  del  convenio  resulten.  Las  cuestiones  que  sobre 
la  efeotividad  o  cuantia  de  los  creditos  se  prornuevan  se  tramitarAn  solo  con  el  deudor. 

2)  Art.  682  C.  de  P.  C.  Aprobado  el  convenio,  cesar4  el  estado  de  concurso  i  se  devol- 
veran  al  deudor  sus  bienes,  Ubros  i  documentos,  sin  perjuicio  de  las  restricciones  establecidas 
en  el  convenio  mismo. 

Los  sindicos   presentardn  sus  cuentas  administrativas  como  en  el  caso  del  articulo  622. 

3)  Art.  685  C.  de  P.  C.  No  se  admitirdn  otras  acciones  de  nulidad  contra  el  convenio 
aprobado  que  las  que  se  funden  en  la  condenacion  superviniente  del  faUido  por  alguno  de  los 
delitos  a  que  se  refiere  el  articulo  466  del  Codigo  Penal,  perpetrado  con  anterioridad  al  convenio. 

Anulado  el  convenio,  se  estinguen  de  derecho  las  cauciones  constituidas  para  asegurar 
su  cumplimiento. 

Art.  914.  Podrd  pedirse  la  nulidad  del  convenio  aprobado,  no  solo  por  los  motives  a  que 
se  refiere  el  articulo  685  del  presente  Codigo,  sino  tambien  por  los  que  espresa  el  articulo  1485 
del  de  Comercio. 

Art.  915.  Las  deraandas  de  nulidad  o  de  rescision  del  convenio  se  sustanciarAn  por  los 
tramites  del  juicio  ordinario  de  comercio. 

Esceptuase  la  demanda  de  nulidad  por  quiebra  fraudulenta  del  faUido,  la  cual  se  resolvera 
con  la  simple  exhibicion  de  la  respectiva  sentencia  ejecutoriada  i  citacion  del  faUido  o  de  su 
representante. 

V6ase  el  articulo  1469. 
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§  3.    The  effects  of  the  composition  or  arrangement. 

1478.  A  composition  which  has  been  approved  by  the  court  binds  all  the  creditors 
as  bet\\  een  themselves  and  the  debtor,  except  those  enumerated  in  the  second  para- 
graph of  article  14C0  who  have  abstained  from  voting. 

Consequently,  the  creditors  cannot  thenceforth  demand  of  the  bankrupt  the 
proportion  which  they  have  remitted  him ;  but  he  shall  be  subject  to  all  the  incapacities 
produced  bj'  the  bankruptcy,  until  he  obtains  his  discharge  in  accordance  with  the 
provisions  of  this  Code. 

14  7S).  Separate  arrangements  which  oblige  a  bankrupt  to  pay  to  a  creditor  a 
sum  greater  than  that  agreed  are  inoperative,  and  so  are  payments  made  by  him 
which  make  unequal  the  condition  of  the  creditors  who  are  bound  by  the  composition. 

1480.  The  judgment  approving  the  composition  produces  a  mortgage  (hypothe- 
cation) in  favour  of  the  creditors  who  are  bound  thereby. 

Unless  the  immovable  property  of  the  bankrupt  has  been  exonerated  from  the 
mortgage  by  the  arrangement,  the  trustees  shall  require  its  registration. 

The  benefit  of  the  mortgage  does  not  extend  to  the  creditors  who  have  not 
presented  themselves  for  the  proof  of  their  debts  before  the  day  whereon  the  in- 
scription is  effected. 

1481.  The  partial  discharge  granted  to  the  bankrupt  by  the  approved  arrange- 
ment benefits  also  his  co-debtors  and  guarantors,  whether  they  are  jointly  and 
severally  liable  or  liable  secondarily,  when  the  creditor,  in  whose  favour  the  securitjr 
is  granted  or  the  obligation  incurred,  has  expressly  acceded  to  the  arrangement. 

1482.  Neither  the  bankrupt  nor  the  creditors  may  impugn  the  credits  which 
have  figured  in  the  composition,  even  although  the  existence  or  amount  of  any  of  them 
has  given  rise  to  a  jirotest  at  the  time  of  its  being  effected,  provided  that  the  said 
protest  has  remained  inoperative. 

1483.1)  An  approved  composition  does  not  deprive  the  creditors  of  the  right 
of  demanding  the  sums  which  correspond  to  the  credits  which  are  not  proved  at 
the  time. 

1484.2)  'WTien  the  decision  approving  the  composition  has  become  a  res  judicata, 
the  banki'upt  is  restored  to  the  enjoyment  of  his  rights  and  rights  of  action,  without 
prejudice  to  the  restrictions  agreed  to  therein;  and  the  trustees  forthwith  cease  to 
carry  out  their  office. 

The  trustees  shall  immediately  present  their  accounts  to  the  bankrupt,  and  shall 
proceed  to  deliver  him  all  his  assets,  books  and  documents. 

Questions  which  arise  on  the  examination  of  the  accounts  shall  be  decided  by 
the  commercial  court. 

§  4.    The  annuhnent  and  rescission  of  the  composition. 
1485.^)    No  actions  for  amiulling  the  composition  shall  be  allowed  other  than 
those  founded  on  a  subsequent  conviction  of  the  bankrupt  for  fraudulent  bankruptcy, 

1)  Art.  683  of  the  C.  of  C.  P.  "The  creditors  who  have  not  appeared  to  prove  their  credits  in 
good  time  may  at  any  time  demand  that  the  composition  should  be  carried  out  in  their  favour, 
as  long  as  the  actions  arising  from  the  arrangement  are  not  prescribed.  The  questions  which  are 
raised  about  the  actuality  or  amount  of  the  credits  shall  proceed  only  against  the  debtor". 

2)  Art.  682  of  the  C.  of  C.  P.  "When  the  composition  has  been  approved,  the  state  of  bank- 
ruptcy shall  cease,  and  his  assets,  books,  and  documents  shall  be  returned  to  the  debtor,  with- 
out prejudice  to  the  restrictions  agreed  in  the  said  arrangement. 

The  trustees  shall  present  their  administrative  accounts  as  in  the  case  of  art.  622". 

')  Art.  685  of  the  C.  of  C.  P.  "No  actions  for  annulling  an  approved  composition  shall  be 
allowed  other  than  those  which  are  founded  on  a  subsequent  condemnation  of  the  bankrupt  for 
any  of  the  crimes  referred  to  by  art.  466  of  the  Criminal  Code,  and  committed  before  the  arrangement. 

When  the  composition  is  cancelled,  the  guaranties  given  to  insiu-e  its  performance  are 
extinguished  by  operation  of  law". 

Art.  914.  "Nullity  of  an  approved  composition  may  be  applied  for,  not  only  on  the  grounds 
referred  to  by  art.  685  of  this  Code,  but  also  on  those  expressed  in  art.  1485  of  the  Code  of  Com- 
merce". 

Art.  915.  "Actions  for  nullity  or  rescission  of  the  arrangement  shall  be  substantiated  by  the 
proceedings  of  an  ordinary  commercial  action. 

An  exception  is  made  of  the  action  for  nullity  for  fraudulent  bankruptcy  of  the  bankrupt, 
which  shall  be  decided  on  the  simple  production  of  the  corresponding  final  judgment  and  on  the 
citation  of  the  bankrupt  or  his  representative." 

See  art.  1469. 


159  Chile:  Cod.  de  Com.     Libro  IV.    De  las  quiebras. 

ocultacion  del  active  o  exajeracion  del  pasivo,  descubiertas  despues  de  la  resolucion 
aprobatoria. 

La  anulacion  del  convenio  inhabilita  al  fallido  para  celebrar  otro  nuevo,  i  estingue 
de  derecho  laa  fianzas  que  lo  garantizan. 

1486.1)  El  convenio  puede  ser  rescindido  a  instancia  de  un  solo  acreedor  por 
inobservancia  de  las  estipulaciones  acordadas. 

Los  fiadores  seran  oidos  en  el  juicio  rescisorio;  i  podran  impedir  la  continuacion 
de  este,  pagando  los  dividendos  prometidos  dentro  de  tres  dias,  contados  desde 
la  citaeion. 

La  rescision  del  convenio  constituye  al  deudor  en  estado  de  quiebra;  pero  no 
exonera  a  los  fiadores  que  ban  asegurado  su  ejecucion  total  o  parcial. 

Las  cantidades  pagadas  por  el  falbdo  antes  de  la  rescision  i  las  que  produzca 
la  reaUzacion  del  active  de  la  quiebra,  seran  de  abono  a  los  fiadores  caso  que  la  fianza 
se  estienda  a  toda  la  suma  estipulada ;  pero  no  comprendiendo  sino  una  parte  de  eUa, 
solo  les  servLra  de  descargo  el  resto  despues  de  cubierta  la  cuota  no  afianzada. 

1487.2)  Las  acciones  de  nulidad  i  rescision  del  convenio  prescriben  en  dos  anos. 
Fundada  la  nulidad  en  la  condenacion  del  fallido  por  quiebra  fraudulenta,  los 

dos  anos  principiaran  a  correr  desde  la  fecha  de  la  sentencia  de  termino;  pero  si  se 
apoyare  en  dolo  resultante  de  la  ocultacion  del  activo  o  exajeracion  del  pasivo, 
correran  desde  la  aprobacion  del  convenio. 

En  el  caso  de  la  accion  rescisoria  los  dos  anos  correran  desde  que  haya  podido 
intentar.se  la  accion. 

1488.  Si  despues  de  aprobado  el  convenio  el  deudor  fuere  acusado  de  quiebra 
fraudulenta,  el  juzgado  podra  dictar,  de  oficio  o  a  instancia  de  cualquiera  de  los 
acreedores,  las  providencias  conservativas  que  considere  necesarias  para  impedir 
la  ocultacion  o  dilapidacion  del  activo. 

Los  efectos  de  estas  providencias  duraran  hasta  el  dia  en  que  se  pronuncie  sen- 
tencia absolutoria  de  la  acusacion,  o  auto  de  sobreseimiento  de  la  causa. 

1489.3)  Ei^  la  misma  sentencia  en  que  se  pronuncie  la  nulidad  o  rescision  del 
convenio,  o  en  vista  de  la  que  condene  al  fallido  por  quiebra  fraudulenta,  el  juez 
nombrara  un  sindico  provisional  i  ordenara  que  se  cite  a  los  acreedores  a  junta  jeneral 
para  el  nombramiento  de  sindico  o  sindicos  definitives. 

1490.*)  Los  actos  i  contratos  del  fallido,  ejecutados  o  celebrados  en  el  tiempo 
medio  entre  la  aprobacion  i  la  anulacion  o  rescision  del  convenio,  solo  podran  ser 
rescindidos  por  fraude  justificado  en  los  terminos  que  prescribe  el  art.  1376. 

En  caso  de  segunda  quiebra  los  actos  i  contratos  enunciados  podran  ser  anulados 
o  rescindidos  segun  las  reglas  que  contienen  los  art.  1373,  1374  i  1375. 

1491.  La  reposicion  del  estado  de  quiebra  reintegra  a  los  acreedores  anteriores 
en  todos  sus  derecbos,  respecto  del  fallido  solamente. 

Los  acreedores  antiguos  concurriran  con  los  nuevos  en  las  distribuciones  del 
activo  de  la  quiebra  por  el  monto  integro  de  sus  creditos,  siempre  que  no  hubieren 


1)  Art.  686  C.  de  P.  C.  El  convenio  podra  resolverse  por  inobservancia  de  sus  esti- 
pulaciones, a  solicitud  de  cualquier  interesado. 

Art.  689,  inc.  2.  Toca  a  los  sindicos,  como  mandataries  de  los  acreedores,  deducir  las 
acciones  correspondientes  para  solicitar  la  rescision,  sin  perjuicio  del  derecho  de  los  acreedores 
para  deducirlas  por  su  parte  o  coadyuvar  a  las  que  hubieren  interpuesto  los  sindicos.  Su  tra- 
mitacion  se  ajustara  a  las  reglas  del  juicio  ordinario. 

2)  Art.  687  C.  de  P.  C.  Las  acciones  para  reclamar  la  nulidad  i  la  resolucion  del  con- 
venio prescriben  en  seis  meses,  contados,  en  el  caso  de  nulidad,  desde  la  fecha  de  la  sentencia 
condenatoria,  i  en  el  de  resolucion,  desde  que  pueda  intentarse  dicha  accion. 

3)  Art.  688  C.  de  P.  C.  Declarada  la  nulidad  o  la  resolucion,  se  considerara  por  este 
solo  hecho  concursado  el  deudor,  i  el  tribunal  dictard  de  oficio  las  medas  necesarias  para  la 
seguridad  de  los  bienes  i  para  la  notificacion  de  los  acreedores,  en  conformidad  a  las  reglas 
establecidas  para  el  concurs©  necesario. 

*)  Art.  689,  inc.  1  C.  de  P.  C.  Los  actos  i  contratos  del  deudor,  ejecutados  o  cele- 
brewlos  en  el  tiempo  que  medio  entre  la  aprobacion  i  la  anulacion  o  resolucion  del  convenio, 
podran  rescindirse  en  conformidad  al  articiilo  2408  del  Codigo  Civil.  El  ano  que  dieho  articulo 
fija  para  la  preseripcion,  se  contara  desde  la  fecha  de  la  sentencia  que  declare  la  nulidad  o  la 
resolucion. 

Art.  916  C.  de  P.  C. 
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or  on  the  concealment  of  the  assets  or  exaggeration  of  the  liabilities,  discovered 
after  the  decision  of  approval. 

Annulment  of  the  composition  disqualifies  the  bankrupt  from  making  a 
fresh  one,  and  extinguishes  by  operation  of  law  the  securities  which  guarantee  it. 

1486.1)  The  composition  may  be  rescinded  at  the  instance  of  a  single  creditor 
for  non-observance  of  the  agreed  stipulations. 

The  guarantors  shall  be  heard  in  the  action  for  rescission ;  and  can  prevent  the 
continuation  thereof  by  paying  the  promised  dividends  within  three  days,  reckoned 
from  the  summons. 

Rescission  of  the  arrangement  places  the  debtor  in  a  state  of  bankruptcy;  but 
does  not  exonerate  guarantors  who  have  insured  its  total  or  partial  performance. 

The  sums  paid  by  the  bankrupt  before  the  rescission  and  those  which  the  realis- 
ation of  the  assets  of  the  bankruptcy  produces,  shall  be  paid  to  the  guarantors  in 
the  event  of  the  guaranty  extending  to  all  the  agreed  sum ;  but  if  it  only  comprises 
a  part  thereof,  it  shall  only  avail  them  for  discharging  the  remainder  after  meeting 
the  part  which  is  not  secured. 

1487.2)  Actions  for  nullity  or  rescission  are  prescribed  in  two  years. 

If  the  nuUity  is  based  on  the  condemnation  of  the  bankrupt  for  fraudulent 
bankruptcy,  the  two  years  shall  begin  to  run  from  the  date  of  the  final  judgment; 
but  if  it  rests  on  fraud  showni  by  the  concealment  of  the  assets  or  exaggeration  of  the 
liabilities,  they  shall  run  from  the  approbation  of  the  composition. 

In  the  case  of  an  action  for  rescission,  the  two  years  shall  run  from  the  time  when 
it  is  possible  to  bring  the  action. 

1488.  If  the  debtor  is  prosecuted  for  fraudulent  bankruptcy  after  the  composi- 
tion is  approved,  the  court,  either  of  its  own  motion  or  at  the  instance  of  any  of  the 
creditors,  may  issue  the  injunctions  which  it  considers  necessary  for  preventing  the 
concealment  or  waste  of  the  assets. 

The  effects  of  these  injunctions  shall  last  until  the  day  on  which  judgment  is 
pronounced  acquitting  the  accused,  or  a  decree  discontinumg  the  process. 

1489.3)  In  the  same  judgment  as  that  in  which  the  nuUity  or  rescission  of  the 
composition  is  pronounced,  or  on  inspection  of  the  one  condemning  the  bankrupt 
for  fraudulent  bankruptcy,  the  judge  shall  appoint  a  provisional  trustee  and  shall 
order  the  creditors  to  be  summoned  to  a  general  meeting  for  appointing  the  definitive 
trustee  or  trustees. 

1490.*)  The  acts  and  contracts  of  the  bankrupt,  carried  out  or  made  in  the  time 
between  the  approbation  and  the  annulment  or  rescission  of  the  composition,  can 
only  be  rescinded  for  fraud  which  is  proved  as  provided  by  article  1376. 

In  the  event  of  a  second  bankruptcy,  the  said  acts  and  contracts  may  be  annulled 
or  rescinded  according  to  the  rules  contained  in  articles  1373,  1374  and  1375. 

1491.  The  restitution  of  the  state  of  bankruptcy  restores  all  their  rights  to  the 
previous  creditors,  but  only  with  regard  to  the  banki-upt. 

The  former  creditors  shall  rank  mth  the  new  in  the  distributions  of  the  assets 
of  the  bankruptcy  for  the  whole  amount  of  their  credits,  provided  that  they  have 


1)  Art.  686  of  the  C.  of  C.  P.  "The  composition  may  be  dissolved  for  non-observance  of  its 
stipulations,  on  the  application  of  any  person  interested." 

Art.  689,  paragraph  2  of  the  C.  of  C.  P.  "It  is  the  duty  of  the  trustees,  as  agents  of  the 
creditors,  to  bring  the  proper  actions  for  applying  for  rescission,  without  prejudice  to  the  right 
of  the  creditors  to  bring  them  on  their  own  account  or  to  assist  those  which  have  been  com- 
menced by  the  trustees.    Their  procedure  shall  follow  the  rules  of  an  ordinary  action. 

2)  Art.  687  of  the  C.  of  C.  P.  "Actions  for  claiming  the  nullity  or  cancellation  of  the 
arrangement  are  prescribed  in  six  months,  reckoned,  in  the  case  of  nullity,  from  the  date  of  the 
judgment  of  condemnation,  and  in  that  of  cancellation,  from  the  time  when  it  was  possible  to 
bring  the  said  action". 

3)  Art.  688  of  the  C.  of  C.  P.  "When  nullity  or  cancellation  is  declared,  the  debtor  shall  be 
considered  bankrupt  from  this  single  fact,  and  the  tribunal  shall  of  its  own  motion  order  the 
necessary  measures  for  the  safety  of  the  assets  and  for  notifying  the  creditors,  in  accordance  with 
the  rules  enacted  for  the  compulsory  bankruptcy". 

*)  Art.  689,  paragraph  1,  of  the  C.  of  C.  P.  "The  acts  and  contracts  of  the  debtor,  carried 
out  or  made  in  the  time  between  the  approbation  and  the  annulment  or  rescission  of  the  com- 
position, may  be  rescinded  in  conformity  with  art.  2468  of  the  Civil  Code.  The  year  fixed  for 
prescription  by  the  said  article,  shall  be  reckoned  from  the  date  of  the  judgment  declaring  the 
nullity  or  cancellation." 

Art.  916  the  C.  of  C.  P. 
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recibido  parte  alguna  de  la  estipulada  en  el  convenio ;  pero  en  el  caso  contrario  solo 
podran  concurrir  con  los  nuevos  acreedores  per  la  parte  del  capital  de  sus  primitives 
creditos  que  corresponda  a  la  porcion  no  pagada  de  la  suma  convenida. 

Las  disposiciones  del  presente  articulo  seran  aplicables  al  caso  en  que  ocurra 
segunda  quiebra  antes  de  haber  sido  anulado  o  rescindido  el  convenio. 

1492.1)  Pasada  en  autoridad  de  cosa  juzgada  la  sentencia  de  que  habla  el 
art.  1489,  el  juzgado  de  comercio  procedera  como  en  el  caso  de  una  declaracion 
de  quiebra,  i  tendran  lugar  todas  las  disposiciones  concernientes  a  ella  i  a  los  pro- 
cedimientos  ulteriores. 

1493.  Los  acreedores  anteriormente  admitidos  i  jurados  no  seran  sometidos 
a  nueva  verificacion. 

1494.  Los  sindicos  nombrados  en  la  sentencia  de  que  habla  el  art.  1489  proce- 
deran  en  el  dia  de  su  aceptacion  a  comprobar  la  existencia  de  todos  los  objetos  descritos 
en  el  inventario  de  la  quiebra,  con  asistencia  del  juez  de  comercio,  del  secretario 
i  del  fallido,  i  a  la  formacion  de  un  balance  adicional  si  hubiere  lugar. 

Los  sindicos  podran  pedir  al  juez  la  aposicion  de  sellos  i  la  formacion  de  un 
inventario  supletorio,  si  las  circunstancias  exijieren  la  reaUzacion  de  ambas  diUjencias. 

Titulo  VII.    Del  sobreseimiento  en  los  procedimientos  de  la  quiebra. 

1495.-)  Si  se  encontrare  paralizado  el  curso  de  las  operaciones  de  la  quiebra 
por  insuficiencia  del  activo  para  cubrir  los  gastos  que  ellas  demanden,  el  juzgado 
de  comercio  podra  decretar  de  oficio,  o  a  instancia  de  los  sindicos  o  de  cualquier 
acreedor,  el  sobreseimiento  de  los  procedimientos  de  la  quiebra. 

1496.^)  La  resolucion  que  ordena  el  sobreseimiento  deja  subsistente  el  estado 
de  quiebra;  pero  restituye  a  los  acreedores  el  derecho  de  ej  ecu  tar  individualmente 
la  persona  i  bienes  del  fallido. 

El  juzgado,  sin  embargo,  no  podra  despachar  mandamiento  de  ejecucion  per- 
sonal, sino  en  los  casos  de  quiebra  fraudulenta  o  culpable. 

1497.  El  fallido  o  cualquier  otro  interesado  podra  obtener  en  todo  tiempo 
revocacion  del  decreto  de  sobreseimiento,  acreditando  la  existencia  de  valores  sufi- 


1)  Art.  688  C.  de  P.  C.    V6ase  articulo  1489. 

2)  Art.  628  C.  de  P.  C.  Se  sustanciara  tambien  en  el  primer  ramo  {el  de  Administracion) 
el  incidente  relative  al  sobreseimiento  del  concm'so,  sea  temporal  o  definitivo. 

Art.  629.  Tiene  lugar  el  sobreseimiento  temporal,  cuando  el  activo  no  alcanza  a  cubrir  los 
gastos  neeesarios  para  la  prosecusion  del  concurso. 

Art.  630.    Tiene  lugar  el  sobreseimiento  definitivo: 

1.°  Cuando  todos  los  acreedores  convienen  en  desistirse  del  concurso  o  remiten  sus  erudites;  i 

2.  °  Cuando  el  deudor,  o  un  tercero  por  61,  oonsigna  el  importe  de  las  costas  i  de  los  cr6ditos 
vencidos  i  cauciona  los  demas  a  satisfaccion  de  los  acreedores. 

Art.  631.  En  el  caso  del  articulo  629,  puede  el  sindico  o  cualquier  acreedor  solioitar  el 
sobreseimiento  temporal,  i  el  tribunal  ordenara  que  esta  solieitud  se  publique  durante  diez 
dias  en  un  periodico  del  departamento,  si  lo  hubiere,  o  de  la  cabecera  de  la  provincia  en  el  caso 
contrario. 

Si  alguuo  de  los  acreedores  se  opusiere  durante  este  termino,  se  tramitar4  como  un  inci- 
dente la  oposicion. 

No  se  dara  lugar  al  sobreseimiento  si  se  justificare  la  existencia  de  bienes  suficientes  o  si 
alguno  de  los  acreedores  o  un  tercero  anticipare  los  fondos  necesarioe  para  la  prosecucion  del 
concurso.  Los  anticipos  hechos  con  tal  objeto  gozaran  del  privUejio  concedido  por  la  lei  a  las 
costas  judiciales  i  se  pagardn  con  los  primeros  fondos  realizados. 

Art.  634.  En  los  casos  del  articulo  630,  presentada  la  solieitud,  se  mandara  publicar 
durante  diez  dias  en  la  forma  espresada  por  el  articulo  631. 

Si  durante  este  termino  no  se  dedujere  oposicion,  se  accedera  a  la  solieitud. 

Si  se  dedujere  oposicion,  se  tramitara  como  un  incidente  entre  el  deudor  i  el  opositor. 

3)  Art.  632  C.  de  P.  C.  El  sobreseimiento  temporal  deja  subsistente  el  estado  de  con- 
curso, pero  faculta  a  los  acreedores  para  que  puedan  perseguir  indiWdualmente  los  bienes  con- 
cursados  para  el  page  de  sus  cr6ditos. 

Art.  633.  La  declaracion  de  sobreseimiento  temporal  no  obsta  para  que  pueda  deducirse 
Euscion  criminal  contra  el  fallido. 

Art.  635.  Decretado  el  sobreseimiento  definitivo,  cesa  el  estado  de  concurso.  En  conse- 
cuencia,  se  entregaran  al  deudor  sus  bienes  i  se  observara  lo  dispuesto  en  los  articulos  622  i  625. 
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not  received  any  part  of  that  which  was  stipulated  in  the  arrangement;  but  in  the  con- 
trary event,  they  may  only  rank  with  tlie  new  creditors  for  tiie  part  of  the  principal 
of  their  original  credits  which  corresponds  to  the  unpaid  portion  of  the  arranged  sum. 

The  provisions  of  this  article  shall  apply  to  a  case  in  wliicli  a  second  bank- 
ruptcy occurs  before  the  composition  has  been  annulled  or  rescinded. 

1492.1)  When  the  judgment  mentioned  by  article  1489  has  become  a  res  judicata, 
the  commercial  court  shall  proceed  as  in  a  case  of  a  declaration  of  bankruptcy,  and 
all  the  provisions  which  concern  it  and  the  subsequent  proceedings  shall  applj\ 

1493.  The  creditors  who  have  been  previously  admitted  and  sworn  shall  not  be 
submitted  to  a  new  proof. 

1494.  The  trustees  appointed  by  the  judgment  mentioned  by  article  1489, 
shall,  on  the  day  of  their  accepting,  proceed  to  verify  the  existence  of  all  the  items 
described  in  the  inventory  of  the  bankruptcy,  in  the  presence  of  the  commercial 
judge,  of  the  master  and  of  the  bankrupt,  and  to  the  formation  of  an  additional 
balance  sheet,  if  there  is  an}'  occasion. 

The  trustees  may  apply  to  the  judge  to  affix  the  seals  and  for  the  formation 
of  a  supplementary  inventory,  if  the  circumstances  require  both  steps  to  be  taken. 

Title  VII.    Discontinuance  of  the  bankruptcy  proceedings. 

1495.^)  If  the  course  of  the  operations  of  the  bankruptcy  becomes  paralysed 
by  the  insufficiencj'  of  the  assets  to  meet  the  expenses  which  they  necessitate,  the 
commercial  court,  of  its  own  motion  or  at  the  instance  of  the  trustees  or  of  any 
creditor,  may  order  the  discontinuance  of  the  bankruptcy  proceedings. 

1496.*)  The  decision  ordering  a  discontinuance  leaves  the  bankruptcy  subsisting, 
but  restores  to  the  creditors  the  right  of  separately  issuing  execution  against  the  person 
and  property  of  the  bankrupt. 

Nevertheless,  the  court  may  not  issue  an  order  for  personal  execution,  except 
in  cases  of  fraudulent  or  culiJable  bankruptcy. 

1497.  The  bankrupt  or  any  other  interested  person  may  at  all  times  obtain 
revocation  of  the  decree  of  discontinuance,  on  proving  the  existence  of  assets  which 

1)  Art.  688  of  the  C.  of  C.  P.     See  art.  1489. 

2)  Art.  628  of  the  C.  of  C.  P.  The  interlocutory  application  referring  to  the  discontinuance, 
whether  temporary  or  definite,  of  the  bankruptcy,  shall  likewise  be  substantiated  in  the  first 
branch  (the  administrative). 

Art.  629.     A   temporary  discontinuance   takes   place   when  the   assets  are  insufficient  to 
meet  the  expenses  which  are  necessary  for  the  prosecution  of  the  bankruptcy. 
Art.  630.     Definite  discontinuance  takes  place: 

1.  WTien  all  the  creditors  agree  to  abandon  the  bankruptcy  or  remit  their  credits;  and 

2.  WTien  the  debtor,  or  a  third  person  on  his  behalf,  pays  into  court  the  araoimt  of  the 
costs  and   the  matured  credits,  and  secures  the  rest  to  the  satisfaction  of  the  creditors. 

Art.  631.  In  the  case  of  art.  629,  the  trustee  or  any  creditor  may  apply  for  temporary 
discontinuance,  and  the  tribunal  shall  order  that  this  application  be  published  during  ten  days 
in  a  newspaper  of  the  department,  if  any,  or  of  the  capital  of  the  province,  in  the  contrary 
event. 

If  any  of  the  creditors  object  during  this  time,  the  objection  shall  proceed  as  an  inter- 
locutory matter. 

Discontinuance  shall  not  be  allowed  if  the  existence  of  sufficient  assets  is  proved,  or  if 
any  of  the  creditors  or  a  third  person  advances  the  funds  necessary  for  proceeding  with  the 
bankruptcy.  Advances  made  with  that  object  shall  enjoy  the  privilege  granted  by  law  to  judicial 
costs  and  shall  be  paid  with  the  first  realised  funds. 

Art.  634.  Wlien  the  application  has  been  presented,  in  the  events  of  art.  630,  it  shall  be 
ordered  to  be  published  for  ten  days  as  expressed  in  art.  631. 

If  no  opposition  is  brought  during  this  time,  the  application  shall  be  granted. 

If  opposition  is  brought,  it  shall  proceed  as  an  interlocutory  matter  between  the  debtor 
and  the  objector. 

3)  Art.  632  of  the  C.  of  C.  P.  Temporary  discontinuance  leaves  the  state  of  bankruptcy 
subsisting,  but  enables  the  creditors  separately  to  follow  the  assets  of  the  bankruptcy  for  the 
payment  of  their  credits. 

Art.  633.  The  order  for  temporary  discontinuance  is  no  obstacle  to  the  power  of  bringing 
a  criminal  prosecution  against  the  bankrupt. 

Art.  635.  WTien  definite  discontinuance  has  been  ordered,  the  state  of  bankruptcy  stops. 
Consequently,  his  assets  shall  be  delivered  to  tlie  debtor  and  the  provisions  of  art.  622  and 
625  shall  be  observed. 
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cientes  en  especie  o  cantidad  para  atender  a  los  gastos  que  exijan  los  procedimientos 
de  la  quiebra,  o  consignando  a  disposicion  del  juzgado  una  suma  de  dinero  que  baste 
para  cubrirlos. 

La  revocacion  repone  las  cosas  en  el  estado  que  tenian  antes  de  pronimciada 
la  resolucion  de  sobreseimiento. 

Titulo  VIII.    De  la  liquidacion  del  active  i  pasivo  de  la  quiebra. 

1498.^)  Si  dentro  de  los  diez  dias  siguientes  a  la  conclusion  de  la  verificacion 
de  los  creditos  no  se  presentaren  por  el  fallido  o  por  los  acreedores  proposiciones 
de  convenio,  o  si  habiendose  presentado  dentro  de  dicho  termino  hubieren  sido  mas 
tarde  rechazadas  por  los  acreedores  o  reprobadas  por  el  juez,  los  sindicos,  como 
representantes  de  la  masa  de  acreedores,  procederan  a  Uquidar  el  active  i  pasivo 
de  la  quiebra  conforme  a  las  reglas  siguientes. 

1499.2)  No  estando  autorizados  para  continuar  el  jiro  del  fallido,  los  sindicos 
procederan  inmediatamente  a  vender  los  bienes  muebles  e  inmuebles,  gravados  o 
libres,  que  compongan  el  activo  de  la  quiebra,  a  realizar  los  creditos  i  a  Uquidar 
las  deudas. 

Los  raices  seran  vendidos  en  publica  subasta,  i  los  muebles  en  el  martillo  que 
el  sindico  designe. 

1500.^)  Los  sindicos  podran  enajenar  por  un  precio  alzado  los  creditos  activos 
de  morosa  o  dLficil  realizacion,  i  transijir  todas  las  diferencias  relativas  a  los  derechos 
litijiosos  que  correspondan  a  la  quiebra,  sujetandose  a  lo  prevenido  en  el  art.  1416. 

1501.  En  cualquiera  epoca  de  la  quiebra  los  sindicos  podran  exijir  la  devolu- 
cion  de  las  prendas  constituidas  por  el  fallido,  pagando  la  deuda  en  capital,  intereses, 
costas  i  perjuicios. 

Vendida  o  adjudicada  la  prenda  a  solicitud  del  acreedor  por  un  precio  que 
exceda  el  monto  del  principal  i  accesorios  de  la  deuda,  el  exceso  sera  incorporado 
al  activo  de  la  quiebra;  pero  si  el  precio  no  alcanzare  a  cubrir  integramente  la  deuda, 
el  deficit  sera  pagado  como  credito  comun. 

1502.*)  Los  sindicos  podran  hacer  pago  en  cualquier  estado  de  la  quiebra,  con 
autorizacion  previa  del  juzgado  de  comercio,  a  los  acreedores  privilejiados,  i  aun 
sin  eUa  a  los  hipotecarios  que  hagan  la  consignacion  o  presten  la  fianza  que  prescribe 
el  art.  2479  del  Codigo  Civil,  si  hubiere  lugar. 

1)  Art.  662  C.  de  P.  C.    Vease  el  articulo   1454. 

2)  Art.  619  C.  de  P.  C.  En  este  mismo  ramo  (el  de  Admimstracion)  se  actuara  todo  lo 
relativo  a  la  enajenacion  de  los  bienes  del  concurso,  a  la  cual  se  procederi  inmediatamente, 
si  la  unanimidad  de  los  acreedores  no  acordare  lo  contrario. 

Art.  620.  Son  aplicables  a  la  tasacion  i  enajenacion  de  los  bienes  del  concurso  las  reglas 
dadas  en  el  Parrafo  2  del  Titulo  I  de  este  Libro  para  la  tasacion  i  realizacion  de  los  bienes 
embargados,  salvo  las  modificaciones  siguientes: 

1.°  Se  admitiran  posturas  inferiores  a  las  dos  terceras  partes  de  la  tasacion,  siempre  que 
convengan  en  ello  el  sindico,  autorizado  por  todos  los  acreedores,  i  el  deudor; 

2.  °  Si  no  hubiere  postura  admisible  se  reducira  prudencialmente  el  avaluo  en  la  forma 

establecida  por  el  numero  2  del  articulo  520; 
3.°  Si  tampoco  hubiere  posturas  por  los  dos  tercios  del  nuevo  avaluo,  i  los  acreedores 

no  acordaren  por  mayoria  legal  pedir  su  adjudicacion  por  dichos  dos  tercios,  se  pon- 

dran  por  tercera  vez  a  remate  sin  fijacion  de  minimum  para  la  oferta;  i 
4.°  No  ocurriendo  poster  alguno,  el  tribunal  adjudicard  los  bienes  a  los  acreedores  por 

el  precio  que  estime  prudente,  oyendo  a  los  mismos  acreedores  i  al  deudor. 

3)  Art.  616,  n.°  2  C.  de  P.  C.    V6ase  el  articulo  1416. 

*)  Art.  652  C.  de  P.  C.  A  ningun  acreedor  puede  pag4rsele  el  todo  o  parte  de  su  credito 
antes  que  est6  ejecutoriada  la  sentencia  de  grades. 

Llegado  este  caso,  el  sindico  presentara  un  estado  de  distribucion  de  los  fondos  con  arreglo 
a  lo  fallado,  el  cual  se  pondra  en  conocimiento  de  los  acreedores  por  medio  de  avisos  publi- 
cados  en  la  forma  dispuesta  por  el  inciso  primero  del  articulo  617,  i  se  le  daT4  curso,  si  no  fuere 
objetado  en  el  termino  de  cinco  dias. 

Art.  653.  Sin  embargo  de  lo  dispueeto  en  el  articulo  precedente,  los  creditos  privHejiadoa 
o  hipotecarios  podran  ser  pagadoa  por  el  sindico  aun  antes  de  la  sentencia  de  grades,  previa  au- 
torizacion del  tribunal,  siempre  que  resulte  asegurado  el  pago  de  los  otros  cr6dito8  que  gocen 
derecho  preferente,  o  se  consigne  la  cantidad  necesaria  para  este  objeto,  o  se  caucione  su  pago. 

En  cuanto  a  los  acreedores  que  gooen  del  derecho  de  retencion,  se  obserrar^  lo  dispuesto 
en  el  articulo  679. 
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are  sufficient  in  kind  or  amount  to  meet  the  expenses  required  by  the  bankruptcy 
proceedings,  or  on  paying  into  court  at  the  disposal  thereof  a  sum  of  money  which 
is  sufficient  to  meet  them. 

Revocation  replaces  affairs  in  the  state  which  they  had  before  the  decision  for 
discontinuance  was  pronounced. 

Title  VIII.    Liquidation  of  the  assets  and  liabilities  of  the  bankruptcy. 

1498.1)  If  proposals  for  a  composition  are  not  presented  by  the  bankrupt  or 
by  the  creditors  within  the  ten  days  following  the  conclusion  of  the  proof  of  the 
claims,  or  if,  having  been  presented  within  the  said  term,  they  have  afterwards 
been  rejected  by  the  creditors  or  disapproved  by  the  Judge,  the  trustees,  as  represent- 
ing the  estate  of  the  creditors,  shall  proceed  to  liquidate  the  assets  and  habihties 
of  the  bankruptcy  according  to  the  following  rules. 

1499.2)  If  tiiey  are  not  authorised  to  continue  the  business  of  the  bankrupt,  the 
trustees  shall  immediately  proceed  to  sell  the  movable  and  immovable  property, 
whether  encumbered  or  free,  which  compose  the  assets  of  the  bankruptcy,  to  realise 
the  credits  and  liquidate  the  debts. 

The  real  estate  shall  be  sold  by  public  Judicial  auction,  and  the  movables  under 
the  hammer  as  the  trustee  may  appoint. 

1500.3)  The  trustees  may  also  sell  at  a  lump  sum  the  credits  in  their  favour 
which  can  only  be  realised  with  delay  or  difficulty,  and  compromise  all  disputes 
relating  to  rights  in  litigation  which  belong  to  the  bankruptcy,  subject  to  the  pro- 
visions of  article  1416. 

1501.  At  any  stage  of  the  bankruptcy,  the  trustees  may  require  the  return  of 
the  pledges  constituted  by  the  bankrupt,  on  paying  the  capital  of  the  debt,  interest, 
costs  and  damages. 

If  the  pledge  is  sold  and  adjudicated  on  the  application  of  a  creditor  at  a  price 
which  exceeds  the  amount  of  the  principal  and  accessories  of  the  debt,  the  excess 
shall  be  incorporated  in  the  assets  of  the  bankruptcy ;  but  if  the  price  is  insufficient 
to  wholly  meet  the  debt,  the  deficiency  shall  be  paid  as  an  ordinary  credit. 

1502,*)  The  trustees  may  pay  the  privileged  creditors  at  any  stage  of  the  bank- 
ruptcy, -with  the  previous  authorisation  of  the  commercial  court,  and,  even  without 
it,  the  mortgagees,  who  make  the  payment  into  court  or  give  the  security  prescribed 
by  article  2479  of  the  Civil  Code,  if  there  is  occasion  therefor. 

1)  Art.  662  of  the  C.  of  C.  P.    See  art.  1454. 

2)  Art.  619  of  the  C.  of  C.  P.  "In  this  same  branch  (that  of  Administration)  everything 
which  relates  to  the  alienation  of  assets  of  the  bankruptcy  shall  be  drawn  up,  and  the  sale 
ehaU  proceed  immediately,  if  the  creditors  do  not  unanimously  resolve  to  the  contrary." 

Art.  620.  "The  rules  given  in  §  2  of  Title  I  of  this  Book  for  the  valuation  and  realisation 
of  arrested  assets  apply  to  the  valuation  and  alienation  of  the  assets  of  the  bankruptcy,  but 
with  the  following  alterations: 

1.  Bids  which  are  less  than  two  third  parts  of  the  valuation  shall  be  admitted,  provided 
that  the  trustee,  with  the  authorisation  of  aU  the  creditors  and  the  bankrupt,  agree 
thereto ; 

2.  If  there  is  no  admissible  bid,  the  valuation  shall  be  lowered  at  discretion,  as  enacted 
by  number  2  of  art.  520; 

3.  If  there  are  no  bids  at  two  thirds  of  the  fresh  valuation,  and  the  creditors  do  not,  by  the 
legal  majority,  agree  to  apply  for  their  adjudication  at  the  said  two  thirds,  they  shall 
be  put  up  to   auction  for  the  third  time  without  fixing  a  mininuma  for  the  offer;  and 

4.  If  there  is  no  bidder  present,  the  tribunal  shall  adjudicate  the  property  to  the  creditors 
at  the  price  which  it  considers  reasonable,  on  hearing  the  said  creditors  and  the  debtor". 

3)  Art  616,  No.  1  of  the  C.  of  C.  P.    See  art.  1416. 

*)  Art.  652  of  the  C.  of  C.  P.  "No  creditor  may  be  paid  the  whole  or  part  of  his  credit 
until  the  judgment  of  classification  becomes  final. 

When  this  is  the  case,  the  trustee  shall  present  a  statement  for  distribution  of  the  funds 
by  arrangement  with  the  bankrupt,  which  shall  be  brought  to  the  knowledge  of  the  creditors 
by  means  of  public  advertisements,  as  provided  by  the  first  paragraph  of  art.  617,  and  it  shall  go 
forward,  if  it  is  not  objected  to  within  the  term  of  five  days". 

Art.  653.  "Notwithstanding  the  provisions  of  the  preceding  article,  the  privileged  and  mort- 
gage credits  may  be  paid  by  the  trustee  even  before  the  judgment  of  classification,  on  the  previous 
authorisation  of  the  tribunal,  provided  that  the  payment  of  the  other  credits  which  enjoy  preferential 
rights  is  assured,  or  the  sum  necessary  for  this  object  ia  paid  into  court,  or  their  payment  is  secured. 

As  regard*  the  creditors  who  enjoy  a  right  of  lien,  the  provisions  of  art.  579  shall  be 
obserred." 
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1503.1)  gi  despues  de  pagados  los  acreedores  privilejiados  e  hipotecarios,  i  cu- 
biertos  los  gastos  de  administracion  i  alimentos  del  falJido,  quedare  en  deposito 
una  cantidad  que  alcance  a  un  dividendo  de  un  tres  por  ciento,  el  juzgado  de  co- 
mercio  jjodra  mandar  se  reparta  entre  los  acreedores  comunes  reconocidos  i  jurados, 
en  vista  del  estado  de  distribucion  que  presentaran  los  sindicos. 

1504.2)  No  se  hara  reparto  alguno  entre  los  acreedores  domiciliados  en  Chile 
sin  que  previamente  se  deje  en  deposito  la  cuota  que,  segun  la  importancia  que 
tenga  la  deuda  en  el  balance,  corresponda  a  los  acreedores  residentes  fuera  del  terri- 
torio  chileno,  i  a  los  que  no  hayan  obtenido  el  reconocimiento  de  sua  creditos  en  la 
epoca  del  reparto. 

Sin  embargo,  el  juzgado  de  comercio  podra  ordenar  la  reserva  de  una  suma  que 
exceda  a  la  del  dividendo  repartible  entre  los  acreedores  domiciliados  en  territorio 
estranjero,  siempre  que  a  su  juicio  la  deuda  de  estos  haya  sido  puesta  en  el  balance 
de  una  manera  inexacta. 

1505.'')  La  cantidad  reservada  para  los  acreedores  residentes  fuera  de  la  Re- 
pubHca  permanecera  en  deposito  liasta  el  vencimiento  del  termino  de  emplazamiento 
que  designe  el  Codigo  de  Enjuiciamiento  civil;  i  si  los  dichos  acreedores  no  se  pre- 
sentaren  i  solicitaren  dentro  del  termino  indicado  el  reconocimiento  de  sus  creditos, 
la  cantidad  reservada  sera  repartida  entre  los  acreedores  reconocidos  i  jurados. 

1506.  Los  sindicos  no  podran  hacer  pago  alguno  sino  en  vista  del  documento 
justificativo  del  credito. 

Caso  que  la  exhibicion  no  sea  posible,  el  juzgado  de  comercio  podra  autorizar 
el  pago,  teniendo  presente  el  merito  que  arroje  el  acta  de  verificacion. 

El  acreedor  en  todo  caso  otorgara  recibo  al  marjen  del  estado  de  distribucion, 
i  tambien  al  dorso  del  documento  si  este  se  hubiere  exhibido. 

1507.*)  Durante  la  realizacion  i  Uquidacion  el  juzgado  de  comercio  hara  con- 
vocar  a  los  acreedores  cada  tres  meses,  i  en  estas  juntas  los  sindicos  daran  razon 
de  su  administracion. 

1508.^)  Concluidas  la  realizacion  i  Uquidacion  de  la  quiebra,  los  acreedores 
seran  convocados  a  junta,  i  los  sindicos  rendiran  en  ella  su  ultima  cuenta,  cesando 
desde  entonces  en  el  ejercicio  de  sus  funciones. 

El  fallido  sera  oportunamente  citado  para  que  asista  al  esamen  de  la  cuenta. 

Titulo  IX.    De  la  reivindicacion,  rescision  i  retencion  en  caso 

de  quiebra. 

1509.  PodrAn  ser  reivindicados  los  efectos  de  comercio  i  cualesquiera  otros 
documentos  de  credito  no  pagados,  i  existentes  al  tiempo  de  la  declaracion  de  quiebra 

1)  Art.  654  0.  de  P.  C.  Si  pagados  los  acreedores  hipotecarios  i  privilejiados  i  los  gastos 
de  administracion  o  reservada  la  cantidad  necesaria  para  atender  a  estos  objetos,  quedaren  en 
dep6sito  fondos  del  concurso,  el  tribunal,  con  acuerdo  de  la  mayoria  de  los  acreedores,  ordenara 
que  se  repartan  dichos  fondos  entre  los  acreedores  comunes  reconocidos,  a  prorrata  de  sus 
creditos. 

2)  Art.  654,  inc.  2°.  C.  de  P.  C.  El  estado  de  distribucion,  que  formard  el  sindico,  de- 
signar:i  las  cuotas  que  correspondan  a  los  acreedores  ausentes  i  a  los  que,  habiendo  compare- 
cido  al  concurso,  no  hubieren  obtenido  el  reconocimiento  de  sus  creditos  antes  de  hacerse  el 
reparto.  Estas  cuotas  se  mantendran  en  deposito  hasta  que,  verificados  i  reconocidos  sus  cr6ditos, 
las  reclamen  los  respectivos  acreedores  o  disponga  de  eUas  el  tribunal  conforme  a  lo  establecido 
en  el  articulo   656. 

SerA  aplicable  en  este  caso  lo  ordenado  por  el  inciso  segundo  del  articulo  652. 

3)  Art.  656  C.  de  P.  C.  La  cantidad  reservada  para  los  acreedores  residentes  fuera  del 
territorio  de  la  Republica  permanecera  en  deposito  hasta  el  vencimiento  del  duplo  del  t6rmino 
de  emplazamiento  seiialado  para  el  pais  de  la  residencia  de  dichos  acreedores,  en  la  tabla  que 
espresa  el  articulo  256;  i  si  no  se  presentaren  i  solicitaren  dentro  de  este  plazo  el  reconocimiento 
de  sus  creditos,  se  aplicard  al   pago  de  los  creditos  reconocidos. 

*)  Art.  607,  n.°  3  i  618  0.  de  P.  C.    V6ase  los  articulos  1414  i  1428. 

S)  Art.  622,  inc.  1°  i  2°  C.  de  P.  C.  Hecho  el  pago  de  todos  los  creditos  o  de  la  parte 
de  ellos  que  los  bienes  del  concurso  alcanzaren  a  cubrir,  el  sindico  rendira  al  tribunal  la  cuenta 
jeneral  de  su  administracion,  la  cual  permanecera  en  el  oficio  del  secretario  durante  quince  dias 
a  disposicion  del  deudor  i  de  todos  los  acreedores. 

La  presentacion  de  la  cuenta  se  anunciari  a  los  acreedores  en  la  forma  establecida  per 
el   inciso  primero  del  articulo  617. 

Art.  623,   624,   625  i  626  C.  de  P.  C. 
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1503.1)  if^  after  the  privileged  and  mortgage  creditors  are  paid,  and  the  expenses 
of  administration  and  the  maintenance  of  the  bankrupt  are  met,  any  sum  sufficient 
for  a  dividend  of  three  per  centum  remains  on  deposit,  the  commercial  court  may  order 
its  division  among  the  admitted  and  sworn  ordinary  creditors,  on  inspecting  the 
statement  of  distribution  presented  by  the  trustees. 

1504.2)  ]s^Tq  division  shall  be  made  among  the  creditors  domiciled  in  ChOe  with- 
out previously  leaving  on  deposit  the  proportion  which  belongs  to  the  creditors 
resident  outside  Chilean  territory,  according  to  the  amount  of  their  debts  in  the 
balance  sheet,  and  to  those  who  have  not  obtained  admission  of  their  debts  at  the 
time  of  the  division. 

Nevertheless,  the  commercial  court  may  order  the  reservation  of  a  sum  exceed- 
ing that  of  the  dividend  divisible  among  the  creditors  who  are  domiciled  in  foreign 
territory,  whenever,  in  its  judgment,  the  debts  to  the  latter  have  been  placed  in  the 
balance  sheet  in  an  incorrect  manner. 

1505.^)  The  amount  reserved  for  the  creditors  resident  outside  the  Republic  shall 
remain  on  deposit  until  the  expiration  of  the  term  of  the  summons  as  defined  by  the 
Code  of  Civil  Procedure;  and  if  the  said  creditors  fail  to  present  themselves  and 
apply  for  the  admission  of  their  credits  within  the  time  indicated,  the  reserved  sum 
shall  be  divided  among  the  admitted  and  sworn  creditors. 

1506,  The  trustees  may  not  make  any  payment  except  on  inspection  of  the 
document  proving  the  credit. 

When  the  production  is  impossible,  the  commercial  court  may  authorise  the 
payment,  bearing  in  mind  the  weight  to  be  attributed  to  the  record  of  verification. 

In  all  cases  the  creditor  shall  sign  a  receipt  in  the  margin  of  the  statement 
of  distribution,  and  also  on  tho  back  of  the  document  it  this  has  been  produced. 

1507.*)  The  commercial  court  shall  cause  the  creditors  to  be  summoned  every 
three  months  during  the  realisation  and  liquidation,  and  the  trustees  shall  give 
account  of  their  administration  to  these  meetings. 

1508.5)  When  the  realisation  and  liquidation  of  the  bankruptcy  are  concluded, 
the  creditors  shall  be  summoned  to  a  meeting,  and  the  trustees  shall  render  their 
last  account  thereat,  and  the  exercise  of  their  functions  shall  thereafter  cease. 

The  bankrupt  shall  be  summoned  in  good  time  to  be  present  at  the  examination 
of  the  account. 

Title  IX.    Reclamation,   rescission  and  retention   (or  lien)  in  case  of 

bankruptcy. 

1509.  Commercial  securities  and  any  other  documents  of  credit  which  are 
unpaid  and  in  existence  at  the  time  of  the  declaration  of  bankruptcy,  in  the  control 

1)  Art.  654  of  the  C.  of  C.  P.  "If  the  mortgage  and  privileged  creditors  and  the  expenses 
of  administration  are  paid  or  the  amount  necessary  for  meeting  these  objects  is  reserved,  and 
funds  of  the  bankruptcy  remain  on  deposit,  the  tribimal,  with  the  consent  of  the  majority  of 
the  creditors,  shall  order  that  the  said  funds  be  divided  among  the  admitted  ordinary  creditors 
in  proportion  to  their  credits." 

2)  Art.  654,  paragraph  2  of  the  C.  of  C.  P.  "The  statement  of  distribution  which  the  trustee 
shall  draw  up,  shall  define  the  quotas  which  belong  to  the  absent  creditors  and  to  those  who 
have  appeared  in  the  bankruptcy  but  have  not  obtained  the  admission  of  their  credits  before 
the  division  is  made.  These  quotas  shall  be  kept  on  deposit  until  the  respective  creditors  claim 
them,  after  their  credits  have  been  admitted  and  proved,  or  the  tribunal  disposes  of  them  ac- 
cording to  the  provisions  of  art.  656. 

The  directions  in  the  second  paragraph  of  art.  652  shall  apply  to  this  case." 

3)  Art.  656  of  the  C.  of  C.  P.  "The  amount  reserved  for  the  creditors  resident  outside  the 
territory  of  the  Republic  shall  remain  on  deposit  until  the  expiration  of  double  the  time  for 
the  summons  named  for  the  country  of  the  residence  of  the  said  creditors,  as  set  out  in  the  table 
to  art.  256;  and  if  they  fail  to  present  themselves  and  apply  for  the  admission  of  their  credits 
within  this  time,  it  shall  be  applied  to  the  payment  of  the  admitted  credits". 

*)  Art.  607,  No.  3,  and  618  of  the  C.  of  C.  P.    See  art.  1414  and  1428. 

')  Art.  622,  paragraphs  I  and  2,  of  the  C.  of  C.  P.  "When  the  payment  of  all  credits  or 
of  the  part  thereof  which  the  assets  of  the  bankruptcy  are  sufficient  to  meet,  is  made,  the  trustee 
shall  render  the  general  account  of  his  administration  to  the  tribunal,  and  this  shall  remain  in 
the  master's  office  for  fifteen  days  at  the  disposal  of  the  debtor  and  all  the  creditors. 

The  presentation  of  the  account  shall  be  announced  to  the  creditors  as  enacted  by  the  first 
paragraph  of  art.  617". 

Art.  623,  624,  625,  and  626  of  the  C.  of  C.  P. 
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en  poder  del  fallido  o  de  un  tercero  que  los  conserve  a  nombre  de  aquel,  siempre 
que  el  propietario  los  haya  entregado  o  remitido  al  fallido  por  un  titulo  no  traslaticio 
de  dominio. 

1510.  Podran  ser  tambien  reivindicadas  en  todo  o  en  parte,  mientras  puedan 
ser  identificadas,  las  mercaderias  consignadas  al  fallido  a  titulo  de  deposit©,  prenda, 
comision  de  venta  o  a  cualquier  otro  que  no  trasfiera  dominio. 

Vendidas  las  mercaderias,  el  propietario  de  eUas  podra  reivindicar  el  precio 
o  la  parte  de  precio  que  al  tiempo  de  la  declaracion  de  quiebra  no  hubiere  sido  pagado 
o  comperLsado  en  cuenta  corriente  entre  el  fallido  i  el  comprador. 

No  se  entiende  pagado  el  precio  por  la  simple  dacion  de  documentos  de  credito, 
firmados  o  endosados  por  el  comprador  a  la  orden  del  faUido ;  i  existiendo  tales  docu- 
mentos en  poder  de  este,  el  propietario  podra  reivindicarlos,  acreditando  su  orijen 
e  identidad. 

1511.  La  reivindicacion  no  tiene  lugar  sino  en  los  cases  propuestos  en  los  dos 
articulos  precedentes. 

1512.  Los  sindicos  podran  admitir,  con  aprobacion  del  juzgado  de  comercio, 
las  demandas  reivindicatorias. 

1513.  Mientras  esten  en  camino  las  mercaderias  vendidas  i  remitidas  al  faUido, 
el  vendedor  no  pagado  podra  rescindir  la  tradicion,  recuperar  la  posesion  de  ellas 
i  retenerlas  hasta  el  completo  pago  de  su  credito. 

Las  mercaderias  estan  en  camino  desde  el  momento  en  que  las  reciben  los  ajentes 
encargados  de  su  conduccion  hasta  que  Uegan  a  su  destino  i  quedan  a  disposicion 
del  comprador  fallido  o  de  persona  que  le  represente. 

1514.  En  caso  que  las  mercaderias  durante  su  transito  scan  vendidas  a  un 
tercero  de  buena  fe  por  la  factura  i  conocimiento  o  carta  de  porte  firmados  por  el 
remitente,  el  vendedor  no  podra  usar  de  la  accion  rescisoria. 

Pero  si  el  nuevo  comprador  no  hubiere  pagado  el  precio  antes  de  la  declaracion 
de  quiebra,  el  vendedor  primitivo  podra  demandar  su  entrega  hasta  concurrencia 
de  la  cantidad  que  se  le  deba. 

1515.  El  vendedor  que  recupere  las  mercaderias  vendidas  i  remitidas,  o  que 
reciba  el  precio  del  segundo  comprador,  sera  obligado  a  reembolsar  a  la  masa  los 
abonos  a  cuenta  que  hubiere  recibido,  i  todas  las  anticipaciones  hechas  por  fletes, 
portes,  comisiones,  seguros  i  costas,  asi  como  a  pagar  las  sumas  que  se  adeudan 
por  esas  mismas  causas. 

1516.  El  comisionista  que  ha  pagado  o  se  ha  obligado  a  pagar  con  sus  propios 
fondos  las  mercaderias  compradas  i  remitidas  por  orden  i  cuenta  del  fallido,  puede 
ejercitar  la  accion  rescisoria  en  los  mismos  terminos  i  con  las  mismas  condiciones 
que  el  vendedor  a  credito. 

1517.  Fuera  de  los  casos  espresados  en  los  articulos  anteriores,  no  se  admitira 
la  accion  rescisoria,  fundada  en  el  hecho  de  que  el  fallido  no  ha  cumpUdo  lo  pactado. 

1518.^)  Aparte  de  los  casos  espresamente  designados  por  el  presente  Codigo 
i  el  Civil,  la  retencion  tendra  lugar  siempre  que  la  persona  que  ha  pagado  o  se  ha 
obhgado  a  pagar  por  el  faUido  tenga  en  su  poder  mercaderias  o  valores  de  credito 
que  pertenezcan  a  aquel,  con  tal  que  la  tenencia  nazca  de  un  hecho  voluntario  del 
fallido,  i  que  esos  objetos  no  hayan  sido  remitidos  con  un  destino  determinado. 

1519.2)  En  los  casos  previstos  en  los  art.  1514,  1516  i  1518  los  sindicos  podran 
usar  de  la  facultad  que  les  otorga  el  art.  1501,  pagando  el  precio  estipulado,  intereses, 
costas  i  perjuicios,  o  dando  caucion  que  asegure  el  pago. 

1)  Art.  696,  inc.  1°  C.  de  P.  C.  Para  que  sea  eficaz  el  derecho  de  retencion  que  en 
ciertos  casos  conceden  las  leyes,  es  necesario  que  su  procedencia  se  declare  judicialmente  a  peti- 
cion  del  que  pueda  hacerlo  valer. 

2)  Art.  579  C.  de  P.  C.  Cuando  a  algun  acreedor  corresponda  el  derecho  de  retencion  en 
los  casos  senalados  por  las  leyes,  no  podr4  privarsele  de  la  cosa  retenida  sin  que  previamente 
se  le  pague  o  se  le  asegure  el  pago  de  su  credito. 

Podra,  sin  embargo,  el  sindico,  autorizado  judicialmente,  exijir  la  entrega  de  la  cosa  re- 
tenida, depositando  a  la  orden  del  tribunal  un  valor  equivalente  a  ella  en  dinero,  sobre  el  cual 
se  hara  efectiva  la  retencion. 

Art.  697.  Los  bienes  retenidos  por  resolucion  ejecutoriada  seran  considerados,  segun  su 
naturaleza,  como  hipotecados  o  constituidos  en  prenda  para  los  efectos  de  su  realizacion  i  de 
la  preferencia  a  favor  de  los  er6ditos  que  garantizan.  El  decreto  judicial  que  declare  procedente 
la  retencion  de  inmuebles  debera  inscribirse  en  el  Rejistro  de  Hipotecas. 
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of  the  bankrupt  or  of  a  third  person  who  is  keeping  them  in  his  name,  ma}'  be  recov- 
ered, provided  that  the  owner  has  deHvered  or  remitted  them  to  the  bankrupt 
by  a  title  which  does  not  transfer  the  ownership. 

1510.  Goods  consigned  to  the  bankrupt  by  way  of  deposit,  pledge,  commission 
for  sale  or  any  other  title  which  does  not  transfer  ownership,  may  also  be  recovered 
in  whole  or  in  part. 

If  the  goods  have  been  sold,  their  owner  can  recover  the  price  or  the  part  of 
the  price  which  at  the  time  of  the  bankruptcy  has  not  been  paid  or  set  off  in  current 
account  between  the  bankrupt  and  the  buyer. 

The  price  is  not  understood  to  be  paid  by  the  mere  gift  of  documents  of  credit, 
which  are  signed  or  indorsed  by  the  buyer  to  the  order  of  the  bankrupt ;  and  if  such 
documents  are  in  the  control  of  the  latter,  the  o\^'ner  may  recover  them  on  proving 
their  origin  and  identitj'. 

1511.  There  is  no  right  of  reclamation  except  in  the  events  suggested  in  the 
two  preceding  articles. 

1512.  The  trustees  may  confess  judgment  in  actions  of  reclamation,  with  the 
approbation  of  the  commercial  court. 

1513.  As  long  as  goods  sold  and  remitted  to  the  bankrupt  are  in  transitu,  the 
unpaid  vendor  may  rescind  the  delivery,  recover  possession  thereof  and  retain  them 
until  complete  payment  of  his  claim. 

Goods  are  in  transitu  from  the  time  they  are  received  by  the  agents  entrusted 
with  their  carriage  until  thej'  arrive  at  their  destination  and  are  at  the  disposal  of 
the  bankrupt  buyer  or  of  a  person  who  represents  him. 

1514.  The  seller  cannot  avail  himself  of  the  action  for  rescission,  when  the 
goods  have  been  sold  during  their  transit  to  a  third  person  of  good  faith  by  an  invoice 
and  bill  of  lading  signed  by  the  sender. 

But  if  the  new  buyer  has  not  paid  the  price  before  the  declaration  of  bankruptcy, 
the  original  seller  may  demand  their  deUvery  up  to  the  amount  which  is  due  to  him. 

1515.  A  seller  who  recovers  sold  and  remitted  goods,  or  who  receives  the  price 
from  the  second  buyer,  is  bound  to  reimburse  the  estate  both  the  sums  which  he 
has  received  on  account,  and  aU  the  advances  made  for  freights,  carriage,  commissions, 
insurances  and  costs,  as  well  as  to  pay  the  sums  which  are  owing  for  those  same 
reasons. 

1516.  A  commission  agent  who  with  his  own  funds  has  paid  or  been  obhged  to 
pay  for  goods  bought  and  remitted  by  order  and  on  account  of  the  bankrupt,  may 
bring  an  action  for  rescission  in  the  same  time  and  under  the  same  conditions  as  a 
seller  on  credit. 

1517.  Apart  from  the  cases  stated  in  the  preceding  articles,  an  action  for  res- 
cission, based  on  the  fact  that  the  bankrupt  has  not  fulfilled  the  bargain,  shall  not 
be  admitted. 

1518.1)  Apart  from  the  cases  expressly  defined  by  the  present  and  the  Civil  Code, 
retention  shall  take  place  whenever  the  person  who  has  paid  or  who  is  obliged  to 
pay  for  the  bankrupt,  has  in  his  control  goods  or  securities  of  credit  belonging  to  the 
latter,  provided  that  the  possession  arises  from  a  voluntary  act  of  the  bankrupt, 
and  that  the  things  have  not  been  remitted  with  a  specific  destination. 

1519.2)  In  the  events  provided  for  by  articles  1514,  1516  and  1518,  the  trustees 
may  avail  themselves  of  the  power  granted  them  by  article  1501,  on  paying  the 
agreed  price,  interest,  costs  and  damages,  or  by  giving  security  to  insure  the  payment. 

1)  Art.  696,  paragraph  1,  of  the  C.  of  C.  P.  "In  order  that  the  right  of  retention,  granted 
in  certain  cases  by  the  law,  may  be  operative,  it  is  necessary  that  its  availability  should  be  declared 
by  the  court  on  the  application  of  the  person  who  may  insist  upon  it". 

2)  Art.  579  of  the  C.  of  C.  P.  "When  any  creditor  has  the  right  of  retention  in  the  events 
named  by  the  law,  he  cannot  be  deprived  of  the  thing  retained  without  being  previously  paid 
or  the  pajtnent  of  his  credit  being  secured. 

Nevertheless,  the  trustee,  acting  with  the  authorisation  of  the  court,  may  demand  delivery 
of  the  thing  detained,  on  depositing  the  equivalent  value  thereof  in  money  to  the  order  of  the 
tribunal,  on  which  the  lien  shall  be  made  operative". 

Art.  697.  "Assets  retained  under  a  final  decision  shall  be  considered  as  mortgaged  or 
pledged,  according  to  their  nature,  for  the  purpose  of  their  realisation  and  of  the  preference 
in  favour  of  the  credits  which  they  guarantee.  The  judicial  decree  declaring  in  favoiu'  of  the 
retention  of  immovables  must  be  inscribed  in  the  Register  of  Mortgages." 
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Titulo  X.    De  la  graduacion  de  los  acreedores. 

1520.  Luego  que  los  sindicos  se  hallen  en  estado  de  proceder  a  la  realizacion 
i  liquidacion  de  la  quiebra  segun  lo  prevenido  por  el  art.  1498,  el  juzgado  de  comercio 
procedera  por  su  parte  a  dar  sentencia  de  grades,  aplicando  las  disposiciones  del 
titulo  XLI,  Libro  IV  del  Codigo  Civil,  i  las  especiales  del  presente  Codigo. 

1521.  Se  consideraran  como  pertenecientes  a  la  segunda  clase  de  creditos 
establecida  per  el  art.  2474  del  Codigo  Civil,  a  mas  de  los  que  alU  se  enumeran,  los 
de  las  personas  siguientes :  1.°  Los  de  los  acreedores  indicados  en  el  art.  835  del 
presente  Codigo,  sobre  el  precio  de  la  nave  comprendida  en  el  active  de  la  quiebra 
del  propietario ;  —  2.  °  Los  de  los  acreedores  por  prima  de  aviso,  gratificacion  1 
costos  de  salvamento,  sobre  las  mercaderias  i  demas  objetos  salvados;  —  3.°  El 
del  cargador  sobre  las  bestias,  carruajes,  barcas,  aparejos  i  demas  instrumentos 
principales  i  accesorios  del  trasporte  terrestre,  por  las  indemnizaciones  a  que  haya 
lugar  en  razon  del  mismo  trasporte ;  —  4.  °  El  del  naviero  sobre  el  cargamento  de 
la  nave,  por  los  fletes,  capa  e  indemnizaciones  que  deba  el  fletador;  i  sobre  los 
objetos  que  el  pasajero  introduzca  en  la  nave,  por  el  pasaje  i  gastos  que  causare 
en  el  viaje;  —  5.°  El  de  prestador  a  riesgo  maritime,  sobre  la  carga  que  garantice 
eiprestamo;  —  6.°  El  del  asegurador  per  la  prima,  sobre  los  objetos  asegurados. 
—  Concurriendo,  en  case  de  salvamento,  un  prestador  a  la  gruesa  per  su  capital  i 
un  asegurador  por  la  cantidad  asegurada,  seran  graduados  en  la  forma  que  pres- 
cribe el  art.  1206;  —  7.°  Los  de  los  acreedores  per  costos  de  construccien,  repara- 
cien  o  conservacion,  mientras  la  cosa  en  que  ban  side  invertides  exista  en  poder 
de  la  persona  por  cuya  cuenta  se  hubieren  heclio  los  costos. 

Esta  disposicion  no  comprende  los  costos  de  construccion  o  reparacion  de  la 
nave,  graduados  en  el  numero  1.°  de  este  articulo. 

1522.  El  acreedor  por  obUgaciones  suscritas,  endosadas  o  garantidas  solidaria- 
mente  por  personas  faUadas,  podr4  presentarse  en  todas  las  quiebras  por  el  valor 
nominal  de  sus  titulos  liasta  su  complete  page,  i  participar  de  los  dividendos  que 
de  cada  una  de  ellas. 

1523.  Las  masas  de  los  cedeudores  no  tienen  derecho  para  demandarse  entre 
si  el  reembolso  de  los  dividendos  que  cada  una  de  ellas  hubiere  dado,  a  no  ser  que 
los  dividendos  pagados  excedan  la  cantidad  a  que  monte  el  credito  por  principal, 
intereses  i  costas. 

En  este  ultimo  caso  la  suma  excedente  se  aplicara,  segun  el  orden  i  naturaleza 
de  las  obUgaciones,  a  las  masas  de  los  codeudores  garantidos  por  otros. 

1524.  El  acreedor  por  obligaciones  solidarias  que  recibe  antes  de  la  declaracion 
de  quiebra  alguna  cantidad  a  cuenta,  solo  figurara  en  los  respectivas  masas  por  la 
suma  que  se  le  quede  debiendo. 

El  codeudor  o  fiador  que  haya  verificado  el  pago  parcial,  entrara  al  concurso 
por  la  suma  a  que  asciende  ese  pago. 

1525.  No  podra  hacerse  pago  alguno  sino  en  la  forma  que  prescribe  el  art.  1506. 

Titulo  XI.    De  la  rehabilitacion. 

1526.1)  Puede  ser  rehabilitado  todo  falUdo,  escepto  aquellos  a  quienes  la  lei 
niega  este  beneficio. 

1527.  No  pueden  ser  rehabilitados :  el  faUido  fraudulento;  las  personas  con- 
denadas  por  hurto,  esteUonato,  estafa  o  abuso  de  confianza;  i  los  tutores,  cura- 
dores  i  administradores  de  bienes  ajenos  que  no  rindieren  sus  cuentas  con  pago 
del  saldo. 

Sin  embargo,  las  personas  escluidas  de  la  rehabilitacion  por  deUto  podran  ser 
rehabilitadas  cinco  ailos  despues  de  haber  cumpUdo  su  condena,  con  tal  que  acrediten 
que  en  ese  tiempo  ban  observado  una  conducta  irreprensible,  i  que  han  pagado  sus 
creditos  en  la  forma  que  espresa  el  siguiente  articulo. 

Art.  698.  De  la  misma  preferencia  establecida  en  el  articulo  anterior  gozaran  las  cauciones 
legales  que  se  presten  en  sustitucion  de  la  retencion. 

Art.  699.  Podra  el  juez,  atendidas  las  circunstancias  i  la  cuantia  del  credito,  restrinjir  la 
retencion  a  una  parte  de  los  bienes  muebles  que  se  pretenda  retener,  que  basten  para  garantizar 
el  cr6dito  mismo  i  sus  accesorios. 

1)  Art.  917  C.  de  P.  C. 
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Title  X.    Classification  (ranking)  of  the  creditors. 

1520.  As  soon  as  the  trustees  are  in  a  position  to  proceed  to  the  reahsation  and 
liquidation  of  the  bankruptcy  according  to  the  provisions  of  article  1498,  the  com- 
mercial court  shall,  on  its  part,  proceed  to  give  judgment  on  the  classification, 
applj'ing  the  provisions  of  Title  XLI,  Book  IV  of  the  Civil  Code,  and  the  special 
provisions  of  this  Code. 

1521.  In  addition  to  those  therein  enumerated,  the  claims  of  the  following 
persons  shall  be  considered  as  belonging  to  the  second  class,  as  enacted  by  article  2474 
of  the  Civil  Code:  1.  Those  of  the  creditors  indicated  by  article  835  of  this  Code, 
on  the  price  of  a  vessel  included  in  the  assets  of  the  bankruptcy  of  the  owner;  — 
2.  Those  of  creditors  for  notifying  the  casualty,  for  rewards  and  expenses  of  salvage,  on 
the  goods  and  other  articles  salved;  —  3.  That  of  a  consignor  on  the  animals,  vehicles, 
vessels,  tackle  and  other  principal  and  accessory  instruments  of  land  transport, 
for  compensations  which  arise  by  reason  of  the  same  carriage;  —  4.  That  of  a  ship- 
owner on  the  cargo  of  the  vessel,  for  the  freights,  primage  and  compensations  due 
by  the  freighter ;  and  on  the  articles  brought  on  board  the  vessel  by  a  passenger,  for 
the  fare  and  expenses  which  he  occasions  on  the  voyage;  —  5.  That  of  a  lender  on 
maritime  risk,  on  the  cargo  which  guarantees  the  loan ;  —  6.  That  of  the  insurer  for 
the  premium,  on  the  insured  subject-matter.  When  a  lender  on  a  bottomry  bond 
for  his  principal  and  an  insurer  for  the  sum  insured  are  both  claiming  in  the  event 
of  salvage,  they  shall  be  classified  as  prescribed  by  article  1206;  —  7.  Those  of  cred- 
itors for  the  expenses  of  constructing,  repairing  or  preserving,  as  long  as  the  thing 
wherein  they  have  been  invested  exists  in  the  control  of  the  person  on  whose  account 
the  expenses  have  been  incurred.  —  This  provision  does  not  include  the  expenses 
of  building  or  repairing  a  vessel,  which  are  classified  by  the  first  number  of  this 
article. 

1522.  A  creditor  for  obligations  which  have  been  signed,  indorsed  or  guaranteed 
jointly  and  severally  by  bankrupt  persons,  may  present  himself  in  all  the  bankruptcies 
at  the  nominal  value  of  his  titles  until  their  payment  in  full,  and  participate  in  the 
dividends  given  by  each  of  them. 

1523.  The  estates  of  joint  debtors  are  not  entitled  to  claim  inter  se  the  repayment 
of  the  dividends  which  each  of  them  have  made,  unless  the  paid  dividends  exceed 
the  sum  to  which  the  credit  amounts  for  principal,  interest  and  costs. 

In  this  last  event,  the  sum  in  excess  shall  be  applied  to  the  estates  of  the  joint 
debtors  who  are  guaranteed  by  others,  according  to  the  order  and  nature  of  their 
obligations. 

1524.  A  creditor  of  joint  and  several  obligations  who  receives  any  sum  on  account 
before  the  declaration  of  bankruptcy,  shall  only  figure  in  the  respective  estates  at 
the  sum  which  remains  due  to  him. 

A  joint  debtor  or  a  guarantor  who  has  effected  a  partial  payment,  shall  claim 
in  the  bankruptcy  for  the  sum  to  which  this  payment  amounts. 

1525.  No  payment  may  be  made  except  as  provided  by  article  1506. 

Title  XI.    Discharge. 

1526.1)  Every  bankrupt  may  be  discharged  except  those  to  whom  the  law  refuses 
this  advantage. 

1527.  The  following  may  not  be  discharged:  a  fraudulent  bankrupt;  persons 
who  have  been  condemned  for  theft,  fraudulent  contract,  fraudulent  act  or  abuse  of 
confidence;  and  guardians,  curators  and  administrators  of  another's  property  who 
fail  to  render  their  accounts  and  pay  the  balance. 

Nevertheless,  persons  excluded  from  discharge  for  crime  may  be  discharged 
after  five  years  from  having  fulfilled  their  sentence,  provided  they  prove  that  during 
that  time  they  have  observed  irreproachable  conduct,  and  that  they  have  paid  their 
debts  as  expressed  in  the  foUowing  article. 

Art.  698.  "The  legal  guaranties  which  are  given  in  substitution  for  the  lien  shall  enjoy 
the  same  preference,  as  enacted  by  the  preceding  article." 

Art.  699.  "Bearing  in  mind  the  circumstances  and  the  amount  of  the  credit,  the  judge 
may  confine  the  hen  to  a  part  of  the  movable  assets  which  he  claims  to  retain,  sufficient  to 
secure  the  said  credit  and  the  accessories  thereof." 

i)Art.  917of  theC.  of  C.  P. 
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rejistro  de  comercio. 

1528.  El  fallido  culpable  debera  justificar,  ademas  del  pago  integro  de  sus 
deudaa,  que  ha  cumpUdo  la  pena  a  que  hubiere  sido  condenado. 

1529.  La  demanda  de  rehabilitacion  sera  instaurada  ante  el  juzgado  de  comercio, 
e  instruida  con  los  recibos,  las  cartas  de  pago  i  demas  piezas  justificativas  que  con- 
vengan. 

La  demanda  sera  publicada  en  estracto  por  el  termino  de  dos  meses  en  doa 
periodicos  por  el  juzgado  de  comercio;  i  donde  no  hubiere  periodicos,  sera  pubU- 
cada  en  carteles  fijados  en  tres  de  los  parajes  mas  piiblicos. 

1530.  La  soUcitud  de  rehabiUtacion  sera  tramitada  con  audiencia  del  ministerio 
publico  i  en  la  forma  que  prescriba  para  1as  materias  mercantiles  el  Codigo  de  En- 
juiciamiento  civil. 

1531.  Los  acreedores  que  no  hayan  sido  integramente  pagados  i  cualesquiera 
otros  interesados  podran  oponerse  por  escrito  a  la  demanda  de  rehabilitacion,  dentro 
de  los  dos  meses  que  seiiala  el  art.  1529. 

El  opositor  presentara  con  su  escrito  todos  los  documentos  que  justifiquen  su 
oposicion ;  pero  en  ningun  caso  sera  considerado  como  parte  en  el  juicio  de  rehabili- 
tacion. 

1532.  Si  la  demanda  de  rehabihtacion  fuere  desechada,  no  podra  ser  repro- 
ducida  sino  despues  de  pasado  un  aiio. 

La  sentencia  que  conceda  la  rehabihtacion  sera  pubUcada  en  los  diarios  que 
el  faUido  designe;  i  donde  no  hubiere  diarios,  lo  sera  en  carteles  fijados  en  tres  de 
los  parajes  mas  piiblicos. 

1533.  La  rehabihtacion  del  fallido  pone  termino  a  todas  las  Lnterdicciones 
que  produce  la  declaracion  de  quiebra. 

Las  disposiciones  de  este  titulo  no  comprenden  al  comerciante  faUido  cuya 
quiebra  no  hubiere  sido  declarada  fraudulenta  o  culpable,  o  que  no  se  hubiere  hecho 
reo  de  los  simples  dehtos  a  que  se  refiere  el  inciso  primero  del  art.  1527.  Su  reha- 
bihtacion se  producira  de  hecho  por  el  faUo  ejecutoriado  que  declare  fortuita  la  quie- 
bra i  gozara  del  beneficio  de  competencia  que  el  niimero  6.°  del  art.  1626  del  Codigo 
Civil  acuerda  al  deudor  insolvente,  no  obstante  lo  dispuesto  en  el  art.  1477  de  este 
Codigo. 

Titulo  final.    De  la  observancia  de  este  codigo. 

Articulo  final.  El  presente  Codigo  comenzara  a  rejir  desde  el  1.°  de  enero 
de  1867,  i  en  fecha  quedaran  derogadas,  aun  en  la  parte  no  fueren  contrarias  a  el, 
las  leyes  preexistentes  sobre  todas  las  materias  que  en  el  se  tratan,  en  cuanto 
pueden  afectar  los  asuntos  mercantiles. 


Leyes  que  completan  el  derecho  comercial. 

Reglamento  para  el  rejistro  de  comercio. 

(1.°  de  agosto  de  1866.) 

Art.  1.  En  la  cabecera  de  cada  departamento,  en  lugar  seguro  i  comodo  para 
el  servicio  piibhco,  se  abrira  un  Rejistro  en  que  se  anotaran  todos  los  documentos 
que  deben  sujetarse  a  inscripcion  segun  el  Codigo  de  Comercio,  i  se  titulara  Rejistro 
de  Comercio. 

El  encargado  de  Uevar  dicho  Rejistro  sera  nombrado  por  el  Presidente  de  la 
Repubhca  i  tendra  el  titulo  de  Conservador  de  Comercio. 

2.  Todo  lo  referente  a  la  oficina  en  que  debe  Uevarse  el  Rejistro,  a  su  rejimen 
interior,  al  juramento  que  debe  prestar  el  encargado  de  Uevarlo  i  a  las  subrogaciones 
por  imposibihdad  accidental,  sera  rejido  por  lo  dispuesto  en  el  Reglamento  del  Re- 
jistro Conservatorio  de  bienes  raices. 
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1528.  A  culpable  bankrupt  must  prove  that  he  has  undergone  the  punishment 
to  which  he  has  been  condemned,  besides  the  payment  of  his  debts  in  full. 

1529.  The  action  for  discharge  shall  be  commenced  in  the  commercial  court, 
and  be  accompanied  with  the  receipts,  and  other  suitable  documentary  evidence. 

An  abstract  of  the  demand  shaU  be  published  by  the  commercial  court  for  the 
term  of  two  months  in  two  newspapers ;  and  where  there  are  no  newspapers,  it  shall 
be  published  by  placards  posted  in  three  of  the  most  pubhc  places. 

1530.  The  application  for  discharge  shall  proceed  on  hearing  the  public  prosecu- 
tor and  as  prescribed  for  mercantile  matters  by  the  Code  of  Civil  Procedure. 

1531.  The  creditors  who  have  not  been  paid  in  full  and  any  other  interested 
persons  may  oppose  the  demand  for  discharge  in  writing  within  the  two  months 
named  by  article  1529. 

A\'ith  his  wTiting  the  objector  shall  present  aU  the  documents  which  prove  his 
objection;  but  in  no  case  shall  he  be  considered  as  a  party  to  the  action  for  discharge. 

1532.  If  the  action  for  discharge  is  dismissed,  it  cannot  be  renewed  untU  after 
the  expiration  of  one  year. 

The  judgment  granting  discharge  shall  be  published  in  the  newspapers  chosen 
by  the  bankrupt;  and  where  there  are  no  newspapers,  then  in  placards  posted  in  three 
of  the  most  public  places. 

1533.  The  discharge  of  the  bankrupt  puts  an  end  to  all  the  interdictions  pro- 
duced by  the  declaration  of  bankruptcy. 

The  provisions  of  this  Title  do  not  include  a  bankrupt  merchant  whose  bank- 
ruptcy has  not  been  declared  fraudulent  or  culpable,  or  one  who  has  not  been  guilty  of 
the  simple  crimes  to  which  the  first  paragraph  of  article  1527  refers.  His  discharge 
shall  be  produced  de  facto  by  a  final  judgtnent  declaring  the  bankruptcy  fortuitous, 
and  he  shall  enjoy  the  benefit  of  competent  maintenance  which  is  granted  to  an 
insolvent  debtor  by  number  6  of  article  1626  of  the  Civil  Code,  notwithstanding 
the  provisions  of  article  1477  of  this  Code. 

Final  Title.    The  observance  of  this  Code. 

Final  article.  This  Code  shall  come  into  force  on  the  1st  January  1867,  and  on 
that  date  the  pre-existing  laws  on  all  the  matters  whereof  it  treats,  so  far  as  they  may 
affect  mercantile  affairs,  shall  be  repealed,  even  in  the  part  wherein  they  are  not 
contrary  thereto. 


Laws  which  complete  the  Commercial  Law. 

Regulation  for  the  commercial  register. 

(1  August  1866.) 


Art.  1.  A  register  shall  be  opened  at  the  head-quarters  of  each  Department 
in  a  place  safe  and  convenient  for  the  public  service,  wherein  shall  be  entered  aU 
the  documents  which  must  be  submitted  to  inscription  according  to  the  Code  of 
Commerce,  and  it  shall  be  intituled  The  Commercial  Register  (Registro  de  Comercio). 
The  person  entrusted  with  keeping  the  said  Register  shall  be  appointed  by  the 
President  of  the  Republic  and  shall  have  the  title  of  Conservador  de  Comercio  (Preserver 
of  Commerce). 

2,  Everything  which  refers  to  the  office  wherein  the  Register  is  to  be  kept,  to  its 
internal  regimen,  to  the  oath  to  be  taken  by  the  person  entrusted  with  keeping  it 
and  to  the  substitutions  through  casual  disabihties,  shall  be  governed  by  the  provisions 
of  the  Regulation  of  the  Register  Preservative  of  Real  Estate. 
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3.  Todo  Conservador  de  Comercio,  antes  de  entrar  a  ejercer  su  oficio,  dara 
fianza,  constituira  liipoteca  o  depositara  en  areas  fiscales  letras  de  la  caja  hipo- 
tecaria  para  responder  de  toda  omision,  retardo,  error  i  en  jeneral  de  toda  falta  o 
defecto  que  en  el  ejercicio  de  su  cargo  pueda  serle  imputable. 

La  cuantia  de  la  fianza,  hipoteca  o  deposito  que  deben  dar  o  constituir  los  Con- 
servadores  de  Comercio,  a  satisfaccion  del  Rejente  de  la  Corte  de  Apelaciones  res- 
pectiva,  sera  de  dos  mil  pesos  en  los  departamentos  de  Santiago,  Valparaiso  i  Co- 
piapo,  de  mil  quinientos  pesos  en  los  departamentos  en  que  hai  juzgados  de  letras, 
i  de  mil  pesos  en  los  demas  departamentos. 

Siempre  que  se  encargue  el  Rejistro  de  Comercio  a  algun  escribano  o  notario 
publico,  o  a  algun  conservador  de  bienes  raices,  quedara  exento  de  rendir  nueva 
fianza,  si  hace  estensiva  al  nuevo  oficio  la  garantia  que  tenia  constituida  para  el 
oficio  que  desempeiiaba. 

4.  Cuando  se  establezca  en  alguna  cabecera  de  departamento  una  oficina  de 
Rejistro  de  Comercio  independiente,  el  Conservador  de  Comercio  podra  otorgar 
como  ministro  de  fe,  lo  mismo  que  los  demas  notaries  o  escribanos  piiblicos,  todas 
aquellas  escrituras  que  deben  ser  inscritas  en  el  Rejistro  de  su  cargo. 

5.  En  ningun  caso  podra  el  Conservador  de  Comercio  separarse  definitivamente 
del  oficio,  sin  haber  hecho  entrega  formal  de  el  al  sucesor.  La  entrega  se  hara  por 
inventario  formal,  del  cual  se  remitira  copia  autorizada  a  la  Corte  de  Apelaciones 
respectiva. 

6.  La  oficina  del  Conservador  de  Comercio  sera  visitada  en  la  misma  forma 
que  las  escribanias  publicas,  i  los  majistrados  encargados  de  dicha  visita  exijiran 
el  exacto  cumplimiento  de  todas  las  disposiciones  contenidas  en  este  Reglamento. 

7.  En  el  Rejistro  de  Comercio  deberan  inscribirse:  1.°  Las  capitulaciones 
matrimoniales,  inventarios  solemnes,  testamentos,  actos  de  particion,  sentencias 
de  adjudicacion,  escrituras  publicas  de  donacion,  venta,  permuta  u  otras  de  igual 
autenticidad  que  impongan  al  marido  alguna  responsabilidad  a  favor  de  la  mujer ; 
• —  2.  °  Las  sentencias  de  divorcio  o  separacion  de  bienes,  i  las  liquidaciones  practica- 
das  para  determinar  las  especies  o  cantidades  que  el  marido  debe  entregar  a  su  mujer 
divorciada  o  separada  de  bienes;  —  3.°  Los  documentos  justificativos  de  los 
haberes  del  hi  jo  o  pupilo  que  esta  bajo  la  potestad  del  padre  o  guardador;  — 
4.°  Las  escrituras  de  sociedad,  sea  esta  colectiva,  en  comandita  o  anonima;  las 
en  que  los  socios  nombraren  jerente  de  la  sociedad  en  liquidacion;  i  las  de  diso- 
lucion  de  la  sociedad  que  se  efectuare  antes  de  veneer  el  termino  estipulado;  la 
prorroga  de  este,  el  cambio,  retiro  o  muerte  de  un  socio;  la  alteracion  de  la 
razon  social;  i  en  jeneral,  toda  reforma,  ampliacion  o  modificacion  del  contrato; 
—  5.°  Los  poderes  que  los  comerciantes  otorgaren  a  sus  factores  o  dependientes 
para  la  administracion  de  sus  negocios,  los  conferidos  por  el  dueno  o  duerios  de  la 
nave  al  naviero  que  debe  administrarla,  i  los  que  facultan  al  sobrecargo  por  autoriza- 
cion  del  naviero  o  cargadores;  —  6.°  El  decreto  aprobatorio  de  la  autorizacion 
concedida  por  el  marido  menor  de  veinte  i  un  aiios  para  que  pueda  comerciar  su 
mujer  mayor  de  veinte  i  un  anos  i  menor  de  veinte  i  cinco,  i  la  revocacion  de 
esta  autorizacion;  —  7.°  Los  prestamos  a  la  gruesa. 

8.  El  Conservador  inscribira  en  el  Rejistro  los  documentos  que  se  le  presenten, 
i  en  caso  de  resistencia,  que  no  puede  dimanar  de  otras  causas  que  de  no  corresponder 
el  documento  a  la  nomenclatura  que  precede,  de  no  estar  estendido  en  el  papel  com- 
petente  o  de  no  haberse  cumplido  con  lo  ordenado  por  el  art.  18,  el  interesado  puede 
ocurrir  al  juez  de  comercio,  quien  resolvera,  con  audiencia  del  Conservador,  si  debe 
o  no  practicarse  la  inscripcion.  En  el  caso  afirmativo  la  inscripcion  contendra  el 
decreto  que  la  ha  ordenado.   El  decreto  denegativo  es  apelable  en  la  forma  ordinaria. 

9.  El  Conservador  llevara  un  solo  libro,  en  que  se  inscribiran  en  un  orden  pro- 
gresivo  de  numeros  i  fechas  i  en  estracto  los  documentos  sujetos  a  inscripcion. 

10.  El  Rejistro  sera  abierto  al  principle  de  cada  ano  con  un  certificado  en  que 
86  haga  constar  la  primera  inscripcion  que  va  a  practicarse  en  el,  i  se  cerrara  al  fin 
de  cada  ano  con  otro  certificado  en  que  se  esprese  el  niimero  de  fojas  e  inscripciones, 
el  de  las  que  han  quedado  sin  efecto,  minuciosamente  especificadas,  las  enmendaturas 
de  la  foUacion,  i  cuanta  particularidad  pueda  influir  en  lo  sustancial  de  las  inscrip- 
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3.  Every  Conservador  de  Comercio,  before  entering  on  the  exercise  of  his  office, 
shall  give  a  guaranty,  create  a  mortgage  or  deposit  hills  M  of  the  Mortgage  Bank 
in  the  fiscal  coffers,  to  answer  for  every  omission,  delay,  mistake,  and  generally  for 
every  fault  or  failure  which  may  be  imputable  to  him  in  the  exercise  of  his  office. 

The  amount  of  the  security,  mortgage  or  deposit  which  must  be  given  by  the 
Conservadores  de  Comercio  to  the  satisfaction  of  the  President  of  the  proper  Court 
of  Appeal,  shall  be  two  thousand  pesos  in  the  departments  of  Santiago,  Valparaiso  and 
Copiapo,  fifteen  hundred  pesos  in  the  departments  wherein  there  are  Courts  having 
judges  with  legal  qualifications,  and  one  thousand  pesos  in  the  other  departments. 

Whenever  the  Commercial  Register  is  entrusted  to  a  notary  public,  or  any 
Preserver  of  Real  Estate,  he  shall  be  exempt  from  giving  another  security,  if  he 
extends  to  the  new  office  the  guaranty  which  lie  has  created  for  the  office  which  he  is 
already  discharging. 

4.  When  an  independent  office  of  the  Commercial  Register  is  established  in 
the  head-quarters  of  a  department,  the  Conservador  de  Comercio  may,  as  a  public 
faith  officer,  execute  all  those  documents  which  have  to  be  inscribed  in  the  Register 
under  his  charge,  just  as  may  other  notaries  public. 

5.  The  Conservador  de  Comercio  may  in  no  case  finally  resign  office  without 
having  formally  deUvered  it  to  his  successor.  The  delivery  shall  be  effected  by  a 
formal  inventory,  an  authenticated  copy  whereof  shall  be  sent  to  the  proper  Court  of 
Appeal. 

6.  The  office  of  the  Conservador  de  Comercio  shall  be  inspected  in  the  same  way 
as  the  offices  of  notaries  public,  and  the  judges  entrusted  with  the  said  examination 
shall  require  the  exact  fulfilment  of  all  the  provisions  contained  in  this  Regulation. 

7.  The  following  must  be  inscribed  in  the  Commercial  Register:  1.  Marriage 
settlements,  inventories  made  with  solemn  formalities,  wills,  acts  of  partition, 
judgments  of  adjudication,  notarial  instruments  of  gift,  sale,  exchange  or  others 
with  like  authenticity,  which  impose  on  a  husband  some  liabiUty  in  favour  of  his 
wife;  —  2.  Judgments  of  divorce  or  separation  of  property,  and  settlements  effected 
for  determining  the  specific  things  or  amounts  which  a  husband  has  to  deliver  to 
his  wife  who  is  divorced  or  is  separated  in  respect  of  her  property;  —  3.  Documents 
proving  the  property  of  a  son  or  ward  who  is  under  the  potestas  of  his  father  or 
guardian;  —  4.  Social  instruments,  whether  of  an  unlimited  or  limited  partnership 
or  a  limited  company ;  those  whereby  the  members  appoint  a  manager  of  an  associa- 
tion in  liquidation ;  and  those  of  the  dissolution  of  an  association  which  is  effectuated 
before  the  stipulated  term  has  elapsed ;  the  extension  thereof,  the  change,  retirement 
or  death  of  a  member;  the  alteration  of  the  social  name;  and  generally,  every  amend- 
ment, extension  or  alteration  of  the  contract;  —  5.  Powers  granted  by  merchants 
to  their  managers  or  subordinates  to  administer  their  business,  those  conferred  by 
the  owaier  or  owniers  of  a  vessel  on  the  managing  o\raer  who  is  to  administer  her,  and 
those  which  empower  a  supercargo  by  authorisation  of  the  managing  owner  or  shippers ; 
—  6.  A  decree  approving  the  authorisation  granted  by  a  husband  under  twenty- 
one  years  of  age,  enabling  liis  « ife  who  is  over  twenty-one  and  under  twenty-five 
years  of  age,  to  trade  and  the  revocation  of  this  authorisation;  —  7.  Bottomry  loans. 

8.  The  Conservador  shall  inscribe  in  the  Register  the  documents  whach  are 
presented  to  him,  and  in  case  of  refusal,  which  may  proceed  from  no  other  causes 
than  that  the  document  does  not  belong  to  the  foregoing  list,  that  it  is  not  drawn  up 
on  the  proi3er  paper  or  that  it  has  not  complied  with  the  directions  of  article  18,  the 
jierson  interested  may  apply  to  the  commercial  judge,  who,  on  hearing  the  Conser- 
vador, shall  decide  if  the  inscription  is  to  be  effected  or  not.  In  the  affirmative 
event  the  inscription  shall  contain  the  decree  directing  the  same.  A  decree  rejecting 
the  application  is  appealable  in  the  ordinary  way. 

9.  The  Conservador  shall  keep  a  single  book,  wherein  an  abstract  of  the  docu- 
ments subject  to  registration  shall  be  inscribed  in  a  progressive  order  of  number  and 
date. 

10.  The  Register  shall  be  opened  at  the  beginning  of  each  year  with  a  certificate 
in  which  the  first  inscription  that  is  about  to  be  effected  therein  shall  be  caused  to 
appear,  and  it  shall  be  closed  at  the  end  of  each  year  with  another  certificate  wherein  is 
stated  the  number  of  pages  and  inscriptions,  that  of  those  which  have  been  void 
minutely  specified,  the  alterations  in  the  paging,  and  every  circumstance  which 


ij  In  some  other  countries  these  are  called  c^dulas  (Translator). 
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ciones  i  conduzca  a  evitar  suplantaciones  u  otros  fraudes.    Ambos  certificados  seran 
escritos  en  su  totalidad  por  el  mismo  Conservador. 

11.  El  Rejistro  sera  llevado  en  papel  de  segunda  clase,  i  organizado  del  mismo 
modo  que  los  protocolos  de  los  notarios ;  debiendo  ser  foUado  a  medida  que  se  adelante, 
i  necesariamente  principiado  i  concluido  con  el  ano. 

12.  El  Conservador  formara  cuadernos  de  veinte  fojas,  las  cuales  deben  ser 
todas  rubricadas  por  el  juez  de  comercio  antes  de  principiarse  las  inscripciones. 

13.  A  la  conclusion  del  aiio  el  Rejistro  sera  encuadernado  prolijamente  i  cu- 
bierto  con  tapa  firme,  en  la  cual,  o  en  el  lomo,  se  pondra  un  rotulo  con  el  nombre 
del  Rejistro  i  el  ano  a  que  pertenece. 

14.  Cada  Ubro  tendra  un  indice  por  orden  alfabetico,  en  el  que  se  designara 
la  naturaleza  del  documento  inscrito,  i  el  nombre  i  apellido  de  la  persona  a  que  hace 
referenda. 

Se  lie  vara  tambien  un  Ubro  de  indice  jeneral  en  la  misma  forma  que  los  especiales 
de  los  rejistros  de  cada  aiio  i  con  la  agregacion  de  liacer  referenda  al  aiio  respectivo. 

15.  Las  piezas  justificativas  que  el  Conservador  debe  retener  segun  el  art.  38 
se  agregaran  numeradas  al  fin  de  los  rejistros,  observandose  el  mismo  orden  de  las 
inscripciones  a  que  se  refieren,  i  con  anotacion  en  mimero  del  foUo  de  aquella  a  que 
corresponden. 

16.  El  indice  contendra  un  apendice  para  estas  piezas. 

17.  La  inscripcion  de  los  documentos  espresados  en  los  incisos  L°/2.°,  3.°  i  4.° 
del  art.  7  se  hara  en  el  Rejistro  del  departamento  o  departamentos  en  que  el  comer- 
ciante  tenga  su  jiro. 

La  de  los  poderes  conferidos  a  los  factores  o  dependientes,  en  el  Rejistro  del 
lugar  donde  estos  deben  prestar  sus  servicios,  i  la  de  los  otorgados  por  el  dueno  o 
duefios  de  la  nave  al  naviero,  i  por  este  o  cargadores  al  sobrecargo,  en  el  lugar  de  la 
respectiva  residencia  de  los  otorgantes. 

El  decreto  aprobatorio  de  la  autorizacion  concedida  por  el  marido  menor  de 
edad  a  su  mujer,  i  la  revocacion  de  esta  autorizacion,  deberan  ser  inscritos  en  el  Re- 
jistro de  la  plaza  comercial  donde  la  mujer  establezca  su  jiro. 

Los  prestamos  a  la  gruesa,  en  el  Rejistro  del  lugar  de  la  celebracion  del  contrato. 

18.  Para  proceder  a  la  inscripcion  debera  exijir  el  Conservador  que  el  interesado, 
o  quien  tenga  su  poder,  le  presente  copia  autorizada  de  las  capitulaciones  matri- 
moniales,  inventarios  solemnes,  clausulas  especiales  del  testamento,  actos  de  particion, 
escrituras  publicas  de  donacion,  venta,  permuta  u  otras  de  igual  naturaleza  que 
impongan  al  marido,  padre  o  guardador  un  gravamen  a  favor  de  la  mujer,  Mjo 
o  pupilo. 

Las  sentencias  de  adjudicacion  i  decretos  aprobatorios  de  autorizacion  para 
poder  comerciar  seran  presentados  en  su  parte  resolutiva  i  con  el  estracto  de  las 
piezas  o  antecedentes  a  que  esta  haga  referenda  i  que  sean  necesarios  para  su  com- 
prension,  con  rectificacion  del  secretario  respectivo  de  causar  ejecutoria. 

La  inscripcion  de  las  sociedades  requiere  la  presentacion  de  un  estracto  de  sus 
principales  clausulas,  autorizado  por  el  notario  ante  quien  se  hubiere  estendido 
el  contrato;  igual  estracto  es  necesario  en  el  caso  de  disolucion  o  modificacion. 

Los  poderes  seran  presentados  en  copia  certificada  i  los  contratos  a  la  gruesa 
en  estracto  certificado,  cuando  hubieren  sido  reducidos  a  escritura  piiblica,  i  el 
orijinal  si  la  escritura  fuere  oficial  o  privada. 

19.^) Los  documentos  otorgados  en  pais  estranjero  quedaran  sujetos  a  lo  prescrito 
por  los  art.  63  i  64  del  Reglamento  del  Rejistro  Conservatorio  de  bienes  raices. 


')  Reglamento  del  registro  conservatorio  de  bienes  raices.  (24  de  junio  de  1857.) 
Art.  63.    Los  instrumentos  otorgados  en  pais  estranjero   no  se  inscribirdn  ain  previo  de- 
creto judicial  que  calif ique   la  legalidad  de  eu  forma  i  su  autenticidad,  conforme  a  lo  dispuesto 
en  los  articulos  16,    17  i   18  del  C6digo  Civil. 

64.  No  obstante  lo  prevenido  en  el  articulo  anterior,  para  loa  efectos  de  la  inscripcion, 
el  Conservador  reputar4  legales  e  inscribir^  los  instrumentos  otorgados  en  pais  estranjero  i 
aut^nticas  las  copias,  si  hubiesen  pasado  aqu61Ioa  i  se  hubieren  ^taa  dado,  con  el  sello  de  la 
Legacion  o  Consulado,  por  un  Ministro  Plenipotenciario,  un  Encargado  de  Negocios,  un  Secre- 
tario de  Legacion  o  un  C6n8ul  de  Chile,  con  tal  que  estos  dos  ultimoa  tengan  titulo  espedido 
por  el  presidente  de  la  Repijblica,  i  que  el  Ministro  de  Relaciones  Estariores  haya  abonado  la 
firraa  al  autorizante. 
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may  substantially  influence  the  inscriptions  and  conduce  to  avoiding  "jumping" 
or  other  frauds.    Both  certificates  shall  be  WTittcn  wholly  by  the  same  Conservador. 

11.  The  Register  shall  be  kept  on  paper  of  the  second  class,  and  arranged  in 
the  same  way  as  the  archives  of  notaries;  and  it  must  be  paged  as  it  advances,  and 
it  shall  of  necessity  begin  and  end  with  each  year. 

12.  The  Conservador  shall  make  volumes  of  twenty  pages,  all  of  which  must  be 
rubricated  by  the  Commercial  Judge  before  the  inscriptions  are  begun. 

13.  At  the  end  of  the  year  the  Register  shall  be  carefully  bound  and  covered 
with  a  strong  cover,  whereon,  as  well  as  on  the  volume,  a  label  shall  be  placed  with  the 
name  of  the  Register  and  the  year  to  A\hich  it  belongs. 

14.  Each  book  shall  have  an  alphabetical  index,  wherein  shall  be  defined  the 
nature  of  the  inscribed  document,  and  the  name  and  surname  of  the  person  to  whom 
it  makes  reference. 

A  general  index  book  shall  likew  ise  be  kept  in  the  same  form  as  the  special  books 
of  the  registers  of  each  year,  with  the  addition  of  making  reference  to  the  resiaective 
year. 

15.  The  documentary  evidence  which  the  Conservador  has  to  retain  according 
to  article  38  shall  be  added  in  numbered  order  at  the  end  of  the  registers,  observing 
the  same  order  as  the  inscriptions  to  which  they  refer,  and  entering  the  number  of 
the  corresponding  folio  thereof. 

16.  The  index  shall  contain  an  appendix  for  these  documents. 

17.  The  inscription  of  the  documents  mentioned  in  Numbers  1,  2,  3  and  4 
of  article  7  shall  be  effected  in  the  Register  of  the  department  or  departments  wherein 
the  merchant  has  his  business. 

That  of  the  powers  conferred  on  managers  or  subordinates,  in  the  Register  of 
the  place  where  they  are  to  render  their  service,  and  that  of  those  granted  by  the 
owner  or  owners  of  a  vessel  to  a  managing  owner,  and  by  the  latter  or  the  shippers 
to  a  supercargo,  in  the  place  of  the  respective  residence  of  the  grantors. 

The  decree  approving  the  authorisation  granted  to  his  wife  by  a  husband  who 
is  under  age,  and  the  revocation  of  this  authorisation,  must  be  inscribed  in  the 
Register  of  the  commercial  place  where  the  wife  establishes  her  business. 

Bottomry  loans,  in  the  Register  of  the  place  of  the  making  of  the  contract. 

18.  In  order  to  proceed  to  the  inscription,  the  Conservador  must  require  the 
person  interested  or  who  has  his  authority,  to  present  him  an  authenticated  copy 
of  the  marriage  settlements,  formal  inventories,  special  clauses  of  a  wiU,  acts  of 
partition,  notarial  instruments  of  gift,  sale,  exchange  or  others  of  like  nature  which 
impose  a  charge  on  a  husband,  parent  or  guardian  in  favour  of  his  wife,  child  or 
ward. 

Judgments  of  adjudication  and  decrees  approving  the  authorisation  to  trade, 
shall  be  produced  in  their  operative  part,  and  with  an  abstract  of  the  documents  or 
antecedent  facts  to  which  this  refers  and  which  are  necessary  for  their  compre- 
hension, with  the  wTitten  finding  of  the  proper  master  that  they  are  capable  of 
execution. 

Inscription  of  an  association  requires  the  production  of  an  abstract  of  its  principal 
clauses,  when  authenticated  by  the  notary  before  whom  the  contract  has  been 
drawn  up;  a  like  abstract  is  necessary  in  the  case  of  dissolution  or  alteration. 

Powers  shall  be  produced  in  a  certified  copy,  and  bottomry  loans  in  a  certified 
abstract,  when  they  have  been  reduced  to  a  notarial  instrument,  and  the  original 
if  the  instrument  is  official  or  private. 

19.1)  Documents  executed  in  a  foreign  country  shall  be  subject  to  the  provisions 
of  articles  63  and  64  of  the  Regulation  of  the  Register  Preservative  of  real  estate. 


')  Reglamento  del  registro  conaervatorio  de  bienea  raicea  (24  June  1S57). 

Art.  63.  InBtruments  executed  in  a  foreign  country  shall  not  be  inscribed  without  a  previous 
judicial  decree  declaring  the  lawfulness  of  their  form  and  authenticity,  according  to  the  provisions 
of  arts.  16,    17  and   18  of  the  Civil  Code. 

64.  Notwithstanding  the  provisions  of  the  preceding  article,  for  the  purpose  of  inscription, 
the  Conservador  shall  consider  lawful  and  shall  inscribe  instruments  executed  in  a  foreign 
country  and  shall  consider  the  copies  authentic,  if  the  former  have  been  passed  and  the  latter 
have  been  given  together  with  the  seal  of  the  Legation  or  Consulate,  by  a  Minister  Plenipo- 
tentiary, a  Charge  d'Affaires,  a  Secretary  of  Legation  or  a  Consul  of  Chile,  provided  that  tha 
two  last  have  a  title  issued  by  the  President  of  the  Republic,  and  that  the  Minister  of  Foreign 
Affairs  has  verified  the  signature  of  the  one  who  authenticates  the  document. 
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20.  Llenados  los  requisites  que  determina  el  art.  18,  el  Conservador  procedera 
a  verificar  acto  continue  la  inscripcion. 

21.  Las  inscripciones  se  inscribiran  entre  dos  marjenes,  i  en  tal  orden  de  sucesion 
que  entre  una  i  otra  no  quede  mas  que  un  renglon  en  bianco  i  el  espacio  indispensable 
para  la  firma  del  Conservador.  Si  el  ultimo  renglon  no  Uegare  hasta  el  marjen,  se 
tirara  una  Unea  gruesa  en  el  espacio  que  reste.  Si  Uegare  hasta  el  marjen,  la  linea 
sera  tirada  en  el  renglon  en  bianco  que  siga. 

22.  Cada  inscripcion  empezara  precisamente  con  la  fecha  en  que  se  verifica 
i  concluira  con  la  firma  del  Conservador.  Contendra  ademas  en  el  marjen  de  la 
izquierda  una  anotacion  con  el  niimero  que  le  corresponde  i  la  naturaleza  de  la  ins- 
cripcion. Aquel  niimero  se  pondra  en  guarismos  i  lo  demas  en  letras,  prohibiendose 
absolutamente  toda  abreviatura. 

23.  Las  inscripciones  de  capitulaciones  matrimoniales  contendran:  1.°  EI 
nombre,  apeUido  i  domiciUo  del  marido  i  mujer;  —  2.°  El  gravamen  que  se  im- 
ponga  al  primero  con  especificacion  de  la  cantidad  i  naturaleza  de  dicho  gravamen ; 

—  3.  °  El  protocolo  del  notario  en  que  f ueron  estendidas  i  la  fecha  de  su  otorgamiento. 

24.  Las  de  inventarios  solemnes:  1.°  La  fecha  i  suma  que  representan;  — 
2.°  El  archivo  en  que  existen. 

25.  Las  de  testamentos:  1.°  La  fecha  de  su  otorgamiento  i  el  notario  ante 
quien  se  otorgo ;  —  2.  °  El  nombre,  apeUido  i  domiciUo  del  testador ;  —  3.  °  El 
nombre,  ajjeUido  i  domiciUo  de  la  mujer,  hijo  o  pupilo,  herederos  o  legataries,  con 
especificacion  de  la  cuota  o  legado. 

26.  Las  de  sentencias  o  decretos :  1 .  °  La  fecha  en  que  f ueron  dictados ;  — 
2.°  La  designacion  del  tribunal  o  juzgado  i  de  la  secretaria  respectiva;  —  3.°  La 
copia  Uteral  de  la  parte  dispositiva  con  las  referencias  indispensables  para  su 
completa  claridad. 

27.  Las  de  actos  de  particion:  1.°  La  fecha  del  acto;  —  2.°  El  nombre  i 
apeUido  del  juez  partidor  i  el  archivo  del  notario  o  secretario  donde  se  encuentre; 

—  3.°  La  designacion  de  las  partes  o  hijuelas  correspondientes  a  la  mujer,  hijo 
o  pupilo. 

28.  Las  de  escrituras  piibUcas  de  donacion,  venta,  etc.:  1.°  La  fecha  de  la 
escritura;  —  2.°  El  nombre  i  apeUido  del  notario  ante  quien  fue  otorgada;  — 
3.°  El  importe  de  la  donacion,  permuta  o  venta. 

29.  Las  de  Uquidaciones :  1.°  La  fecha  de  la  liquidacion;  —  2.°  El  nombre 
i  apelUdo  del  Uquidador,  i  el  archivo  donde  se  encuentre;  —  3.°  El  saldo  de  la 
Uquidacion,  con  designacion  especifica  de  la  cantidad  o  de  las  especies,  e  importe 
de  estas. 

30.  Las  de  escritura  de  sociedad  colectiva:  1.°  Los  nombres,  apeUidos  i 
domiciUos  de  los  socios ;  —  2.  °  La  razon  o  firma  social ;  —  3.  °  Los  socios  encar- 
gados  de  la  administracion  i  del  uso  de  la  razon  social;  —  4.°  El  capital  que 
introduce  cada  socio,  ya  consista  en  dinero,  creditos  o  en  cualquiera  otra  clase 
de  bienes;  el  valor  que  se  asigne  a  los  aportes  que  consisten  en  muebles  o  en 
inmuebles,  i  la  forma  en  que  debe  hacerse  el  justiprecio  de  los  mismos  aportes 
en  caso  que  no  se  les  haya  asignado  valor  alguno ;  —  5.  °  Las  negociaciones  sobre 
que  debe  versar  el  jiro  de  la  sociedad ;  —  6.  °  La  epoca  en  que  la  sociedad  debe 
principiar  i  disolverse,  la  fecha  de  la  escritura  social  i  la  designacion  i  domicUio 
del  notario  ante  quien  se  estendio. 

31.  Las  de  sociedad  anonima:  1.°  El  nombre,  apelUdo,  domiciUo  i  profesion 
de  los  socios  fundadores ;  —  2.  °  El  domiciUo  de  la  sociedad ;  —  3.  °  La  empresa 
o  negocio  que  la  sociedad  se  propone,  i  el  objeto  de  que  toma  su  denominacion, 
haciendo  de  ambos  una  enunciacion  clara  i  completa;  —  4.°  El  capital  de  la 
compania,  el  niimero  i  cuota  de  las  acciones.en  que  es  dividido,  i  la  forma  i  plazo 
en  que  los  socios  deben  consignar  su  imj)orte  en  la  caja  social;  —  5.°  La  duracion 
de  la  compafiia;  —  6.°  El  deficit  del  capital  que  debe  causar  la  disolucion  de 
la  sociedad;  —  7.°  La  fecha  del  decreto  supremo  que  la  autorice,  con  designacion 
de  la  condicion  que  el  imponga  para  dar  principio  a  las  operaciones;  —  8.°  La 
fecha  de  la  escritura  social,  i  la  designacion  i  domiciUo  del  notario  ante  quien  se 
eetendio. 

32.  La  inscripcion  de  la  escritura  de  comandita  simple  se  efectuara  del  mismo 
modo  que  la  de  la  sociedad  colectiva,  con  la  sola  diferencia  de  que  no  se  hara  mencion 
de  los  nombres  de  los  socios  comanditarios. 
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20.  \\Tien  the  requisites  are  fulfilled  which  are  determined  by  article  18,  the 
Conservador  shall  at  once  proceed  to  effect  the  inscription. 

21.  The  inscriptions  shall  be  written  between  two  margins,  and  in  such  order 
of  succession  that  between  each  there  is  no  more  than  one  blank  line  and  the  space 
which  is  mdispensable  for  the  signature  of  the  Conservador.  If  the  last  line  does  not 
reach  the  margin,  a  thick  line  shall  be  drawn  in  the  remaining  space.  If  it  reaches 
the  margin,  the  line  shall  be  drawn  on  the  following  blank  line. 

22.  Each  inscription  shall  necessarily  begin  with  the  date  on  which  it  is  effected, 
and  shall  conclude  with  the  signature  of  the  Conservador.  It  shall  likewise  contain 
in  the  margin  on  the  left,  a  note  of  its  number  and  the  nature  of  the  inscription. 
That  number  shall  be  placed  in  figures  and  the  rest  in  letters,  all  abbreviations  being 
absolutely  prohibited. 

23.  Inscriptions  of  marriage  settlements  shall  contain :  1.  The  names,  surnames 
and  addresses  of  the  husband  and  \vife;  —  2.  The  charge  which  is  imposed  on  the 
former,  specif  jdng  the  amount  and  nature  of  the  said  charge ;  —  3.  The  archive  of  the 
notary  in  which  they  were  written  out  and  the  date  of  their  execution. 

24.  Those  of  inventories  wth  solemn  formalities:  1.  The  date  and  sum  which 
they  represent;  —  2.  The  archive  in  which  they  are. 

25.  Those  of  wills :  1.  The  date  of  its  execution  and  the  notary  in  whose  presence 
it  was  executed ;  —  2.  The  name,  surname  and  address  of  the  testator;  —  3.  The  name, 
surname  and  address  of  the  wife,  child  or  ward,  heirs  or  legatees,  specifying  the  share 
or  bequest. 

26.  Those  of  judgments  or  decrees :  1 .  The  date  on  which  they  were  pronounced ; 
—  2.  The  designation  of  the  tribunal  or  court  and  respective  master's  office;  — • 
3.  A  literal  copy  of  the  operative  part  with  the  references  which  are  indispensable 
for  its  complete  clearness. 

27.  Those  of  the  acts  of  partition:  1.  The  date  of  the  act;  —  2.  The  name  and 
surname  of  the  partitioning  judge  and  the  archive  of  the  notary  or  master  where  it 
is  to  be  found;  —  3.  The  designation  of  the  parts  or  portions  belonging  to  the  wife, 
child  or  ward. 

28.  Those  of  notarial  instruments  of  gift,  sale,  etc :  1.  The  date  of  the  instrument ; 
—2.  The  name  and  surname  of  the  notary  in  whose  presence  it  was  executed;  — 

3.  The  amount  of  the  gift,  exchange  or  sale. 

29.  Those  of  liquidations :  1 .  The  date  of  the  liquidation ;  —  2.  The  name  and 
surname  of  the  liquidator,  and  the  archive  where  it  is  to  be  found;  —  3.  The  balance 
of  the  Uquidation,  with  specific  statement  of  the  sum,  or  the  species  and  the  amoimt 
thereof. 

30.  Those  of  an  instrument  constituting  an  unlimited  partnership :  1 .  The  names, 
surnames  and  addresses  of  the  members;  —  2.  The  firm  style  or  signature;  —  3.  The 
members  charged  with  the  administration  and  with  the  use  of  the  firm  name;  — 

4.  The  capital  introduced  by  each  member,  whether  consisting  of  money,  credits 
or  any  other  kind  of  property;  the  value  which  is  assigned  to  the  contributions 
which  consist  of  chattels  or  real  estate,  and  the  way  the  valuation  of  the  said  contribu- 
tions must  be  made  in  case  no  value  has  been  assigned  to  them ;  —  5.  The  operations 
on  which  the  business  of  the  partnership  is  to  turn;  —  6.  The  time  at  which  the 
partnership  is  to  begin  and  be  dissolved,  the  date  of  the  social  instrument  and  the 
designation  and  address  of  the  notary  in  whose  presence  it  was  drawn  up. 

31.  Those  of  a  Umited  company:  1.  The  name,  surname,  address  and  profession 
of  each  of  the  members  who  are  founders;  —  2.  The  address  of  the  company;  — 
3.  The  undertaking  or  business  which  the  company  proposes,  and  the  object  from 
which  it  takes  its  name,  making  a  clear  and  complete  statement  of  each ;  —  4.  The 
capital  of  the  company,  the  number  and  proportion  of  the  shares  into  which  it  is 
divided,  and  the  mode  and  time  in  which  the  members  must  pay  the  amount  thereof 
into  the  social  coffers ;  —  5.  The  duration  of  the  company ;  —  6.  The  deficit  of  capital 
which  is  to  occasion  the  dissolution  of  the  company ;  —  7.  The  date  of  the  govern- 
ment decree  which  authorises  it,  with  a  statement  of  the  condition  thereby  imposed 
for  beginning  operations ;  —  8.  The  date  of  the  social  instrument,  and  the  designation 
and  address  of  the  notary  in  whose  presence  it  was  drawn  up. 

32.  The  inscription  of  the  instrument  of  a  limited  partnership  shall  be  effectuated 
in  the  same  way  as  that  of  an  unlimited  partnership,  with  the  sole  difference  that  no 
mention  shall  be  made  of  the  names  of  the  hmited  partners. 
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33.  La  inscripcion  de  la  escritura  de  comandita  por  acciones  contendra: 
1.°  El  domicilio  de  la  sociedad;  —  2.°  El  nombre  i  apeUido  de  los  administra- 
dores;  —  3.°  El  objeto  de  la  sociedad;  —  4.°  El  capital,  o  las  acciones  o  cupones 
de  accion  en  que  se  subdivida;  —  5.°  La  duracion  de  la  compania;  —  6.°  La 
fecha  de  la  escritura  social  i  la  designacion  i  domicilio  del  notario  ante  quien  se 
estendio. 

34.  Cuando  haya  que  inscribir  la  escritura  de  disolucion  antes  del  plazo  con- 
venido,  o  de  modificaciones  en  parte  sustancial,  se  espresara  la  fecha  en  que  la  diso- 
lucion o  modificaciones  deben  efectuarse,  designando  espresamente  aquello  en  que 
consistan  las  segundas,  i  haciendo  referenda  a  la  sociedad,  su  naturaleza,  fecha  de 
su  fundacion  i  de  la  escritura  que  establece  las  modificaciones  con  la  designacion 
i  domiciUo  del  notario  ante  quien  se  estendio. 

35.  Las  inscripciones  de  poderes  contendran:  1.°  La  fecha  en  que  ban  sido 
conferidos ;  —  2.  °  Las  autorizaciones  que  contienen,  i  el  nombre,  apellido  i  domicilio 
del  mandante  i  mandatario,  i  el  nombre  i  apellido  del  escribano. 

36.  Las  de  prestamos  a  la  gruesa:  L°  El  nombre,  apeUido  i  domiciho  del 
prestador  i  prestamista ;  • —  2.  °  El  capital  prestado  i  premio  convenido ;  —  3. "  Los 
objetos  afectos  al  pago;  —  4.'^  La  clase,  nombre  i  matricula  de  la  nave. 

37.  Verificada  la  inscripcion,  el  Conservador  devolvera  los  documentos  que 
segun  el  art.  18  han  debido  serle  presentados,  anotando  previamente  en  eUos  la 
circunstancia  de  haberse  efectuado  la  inscripcion,  con  designacion  de  su  fecha  i  mi- 
mero,  foja  del  rejistro,  fecha  de  la  misma  nota  i  firma  del  Conservador. 

38.  No  existiendo  esos  documentos  en  el  rejistro,  archive  o  protocolo  de  una 
oficina  pubUca,  no  seran  devueltos,  sino  que  el  Conservador  los  guardara  bajo  su 
custodia  i  responsabiUdad,  sometiendose  a  lo  que  dispone  el  art.  15. 

39.  El  Rejistro  de  Comercio  es  esencialmente  publico ;  i  en  consecuencia  podra 
ser  examinado  por  toda  persona  que  quiera  hacerlo,  i  el  Conservador  debera  dar 
todas  las  copias  o  certificados  que  estrajudicialmente  se  le  pidan  acerca  de  lo  que 
conste  o  no  conste  en  el  Rejistro. 

40.^)  Todolo  dispuesto  por  los  titulos  VIII  i  X  del  Reglamento  Conservatorio 
de  bienes  raices  i  referente  a  las  subinscripciones,  cancelaciones  i  penas  a  que  esta 

1)  Reglamento  del  registro  conservatorio  de  bienea  raices.  {24  dejuniode  1857.)  Titulo  VIII. 
De  las  subinscripciones  i  cancelaciones. 

Art.  88.  La  rectificacion  de  errores,  omisiones  o  cualquiera  otra  modificacion  equivalent* 
que  el  Conservador  de  oficio  o  a  peticion  de  parte,  tuviere  que  hacer  conforme  al  titulo  inscrito, 
serd  objeto  de  una  subinscripcion ;  i  se  verificard  en  el  mdrjen  de  la  derecha  de  la  inscripcion 
respectiva,  al  frente  de  la  designacion  modificada. 

89.  Pero  si  en  la  subinscripcion  se  requiriere  una  variacion,  en  virtud  de  un  titulo  nuevo, 
se  hard  una  nueva  inscripcion,  en  la  cual  se  pondrd  una  nota  de  referencia  a  la  que  los  interesa- 
dos  pretenden  modificar,  i  en  6sta,  igual  nota  de  referenda  a  aqu^lla. 

Si  el  nuevo  documento  que  se  exhibe  es  una  sentencia  o  decreto  ejecutorios,  cualquiera 
que  sea  la  modificacion  que  prescriban,  se  hard  al  marjen  del  Rejistro,  como  se  ordena  en  el 
articulo  anterior. 

90.  Las  disposiciones  relativas  a  la  forma  i  solenmidad  de  las  inscripciones,  son,  en  lo 
conducente,  aplicables  a  las  subinscripciones. 

91.  Son  igucJmente  objeto  de  subinscripcion  las  cancelaciones,  sean  parciales  o  totales, 
convencionales  o  decretadas  por  la  justicia. 

92.  El  Conservador  no  hard  cancelacion  alguna  de  oficio ;  no  obstante,  en  las  inscripciones 
anteriores  no  canceladas,  serd  obligado  a  poner  una  nota  de  simple  referencia  a  las  posteriores, 
que  versen  sobre  el  misrao  inmueble. 

Titulo  X.  De  las  penas  pecuniarias  correccionales  que  pueden  imponerse  al  Conservador 
por  faltas  u  omisiones  que  le  sean  imputables. 

Art.  96.  El  Conservador,  independientemente  de  la  responsabiUdad  a  que  es  obUgado  por 
los  daiios  i  perjuicios  que  ocasionare,  podrd  ser  condenado  a  pagar  una  niulta  de  dos  a  veinte 
pesos,  si  no  anota  en  el  Repertorio  los  titulos  en  el  acto  de  recibirlos;  si  no  lo  cierra  diariamente, 
como  se  prescribe  en  el  articulo  28;  si  no  Ueva  los  Rejistros  en  el  orden  que  preceptiia  este 
Reglamento;  si  hace,  niega  o  retarda  indebidamente  alguna  inscripcion;  si  no  se  conforma  a 
la  copia  aut6ntica  para  hacerla;  si  no  son  exactos  sus  certificados  o  copias;  i  en  jeneral  si  in- 
curre  en  otra  falta  u  omision,  contraviniendo  las  leyes  i  lo  dispuesto  en  este  Reglamento. 

97.  La  multa  serd  impuesta  sin  ulterior  recurso  por  el  juez  de  primera  instancia  del  de- 
partamonto,  i  sin  necesidad  de  mas  tramite  que  las  dilijencias  necesarias  para  averiguar  el  hecho. 

98.  Lo  dispuesto  en  los  precedentes  articulos  es  sin  perjuicio  de  que  el  Conservador  sub- 
sane  la  falta  u  omision,  i  de  lo  que,  para  el  caso  de  delito,  ordenase  el  Codigo  Penal. 
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33.  Inscription  of  the  instrument  of  a  partnership  limited  by  shares  shall  con- 
tain :  1 .  The  address  of  the  partnership ;  —  2.  The  names  and  surnames  of  the  managers ; 
—  3.  The  object  of  the  partnership;  —  4.  The  capital,  or  the  shares  and  share 
coupons  into  which  it  is  divided;  —  5.  The  duration  of  the  partnership;  —  6.  The 
date  of  the  social  instrument  and  the  name  and  address  of  the  notary  in  whose  pre- 
sence it  was  drawai  up. 

34.  When  an  instrument  of  dissolution  has  to  be  inscribed  before  the  agreed 
time,  or  an  instrument  making  alterations  in  a  material  part,  the  date  shall  be  stated 
whereon  the  dissolution  or  alterations  have  to  be  effected,  expressly  defining  wherein 
the  latter  consist,  and  making  reference  to  the  association,  its  nature,  date  of  its 
foundation  and  of  the  instrument  which  creates  the  alterations,  with  the  designation 
and  address  of  the  notary  in  whose  presence  it  was  drawn  up. 

35.  Inscriptions  of  powers  shall  contain:  1.  The  date  whereon  they  have  been 
conferred;  —  2.  The  authorisations  which  they  contain,  and  the  names,  surnames  and 
addresses  of  the  principal  and  agent,  and  the  name  and  surname  of  the  notary. 

36.  Those  of  bottomry  loans:  1.  The  name,  surname  and  address  of  the  lender 
and  borrower;  —  2.  The  principal  lent  and  the  agreed  premium;  —  3.  The  objects 
affected  to  the  payment;  —  4.  The  class,  name  and  register  of  the  vessel. 

37.  WTien  the  inscription  has  been  effected,  the  Conservador  shall  return  the 
documents  which  have  to  be  produced  to  him  according  to  article  18,  previously 
noting  thereon  the  fact  of  the  inscription  having  been  effected,  with  a  statement  of 
its  date  and  the  number  and  page  in  the  Register,  the  date  of  the  said  note  and 
signature  of  the  Conservador. 

38.  If  those  documents  do  not  exist  in  the  Register  or  archive  of  a  public  office, 
they  shall  not  be  returned,  but  the  Conservador  shall  keep  them  under  his  custody 
and  responsibility,  subject  to  the  provisions  of  article  15. 

39.  The  Commercial  Register  is  essentially  public ;  and  in  consequence  may  be 
examined  by  every  person  who  wishes  to  do  so,  and  the  Conservador  must  give  all 
the  copies  and  certificates  which  he  is  asked  for  extrajudicially,  concerning  what 
appears  or  does  not  appear  in  the  Register. 

40.^)  All  the  provisions  of  Titles  VIII  and  X  of  the  Regulation  Preservative 
of  Real  Estate  and  referring  to  sub-inscriptions,  cancellations  and  the  penalties  to 

1)  Regulation  Preservative  of  Real  Estate  {24  June  1S57).  Title  Till.  Sub-inscriptions  and 
cancellations. 

Art.  88.  The  correction  of  errors,  omissions  and  any  other  equivalent  alteration  which  the 
Conservador,  either  of  his  own  accord  or  on  the  application  of  a  party,  has  to  make  in  conformity 
with  the  inscribed  title,  shall  be  the  subject  of  a  sub-inscription;  and  shall  be  effected  in  the 
margin  at  the  right  of  the  respective  inscription,  on  a  line  with  the  altered  description. 

89.  But  if  a  change  is  required  in  the  sub-inscription  by  virtue  of  a  new  title,  a  new 
inscription  shall  be  made,  wherein  a  note  shall  be  entered  referring  to  that  which  the  persona 
interested  claim  to  alter,  and  in  the  latter  a  like  note  referring  to  the  former. 

If  the  new  document  which  is  produced  is  a  final  judgment  or  decree,  whatsoever  be  the 
alteration  ordered  thereby,  it  shall  be  made  in  the  margin  of  the  Register,  as  is  directed  by  the 
preceding  article. 

90.  The  provisions  which  refer  to  the  form  and  formaUty  of  the  inscriptions  apply  to  the 
sub-inscriptions  in  the  same  way. 

91.  Cancellations,  whether  partial  or  total,  by  agreement  or  decreed  by  the  Court  are  like- 
wise the  subject  of  sub-inscription. 

92.  The  Conservador  shall  make  no  cancellation  of  his  own  accord;  nevertheless,  in  the 
preceding  inscriptions  which  are  not  cancelled,  he  shall  be  obliged  to  place  a  note  simply  referring 
to  the  subsequent  inscriptions  which  are  concerned  with  the  same  immovable. 

Title  X.  Correctional  pecuniary  penalties  which  may  be  inflicted  on  the  Conservador  for  his 
faults  or  omissions. 

96.  Independently  of  the  responsibility  to  which  he  is  subject  for  the  damage  which  he  occasions, 
the  Conservador  may  be  condemned  to  pay  a  fine  of  two  to  twenty  pesos,  if  he  does  not  enter  the 
titles  in  the  Index  to  the  Archives  at  the  time  of  receiving  them ;  if  he  does  not  daily  close  it,  as  pre- 
scribed by  art.  28;  if  he  does  not  keep  the  Register  in  the  order  which  this  Regulation  directs;  if  he 
improperly  makes,  refuses  or  delays  any  inscription;  if  he  does  not  conform  to  the  authentic  copy 
for  the  purpose  of  making  it;  if  his  certificates  or  copies  are  not  correct;  and  generally,  if  he  is 
guilty  of  any  other  fault  or  omission  in  contravention  of  the  laws  or  the  provisions  of  this  Regulation. 

97.  The  fine  shall  be  infUcted  by  the  judge  of  first  instance  of  the  department  without 
further  appeal,  and  without  the  necessity  of  any  further  proceeding  than  the  measures  which 
are  necessary  for  investigating  the  fact. 

98.  The  provisions  of  the  preceding  articles  are  without  prejud  ice  to  the  Conservador  recti- 
fying an  error  or  omission,  and  to  the  directions  of  the  Criminal  Code  in  the  event  of  a  crime. 
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sujeto  el  Conservador,  es  aplicable  al  Rejistro  de  Comercio  i  al  funcionario  encar- 
gado  de  el. 

41.  Los  Conservadores  de  Comercio  cobraran  los  mismos  derechos  asignados 
a  los  de  bienes  raices  por  la  lei  de  aranceles  de  21  de  diciembre  de  1865. 

42.  En  la  oficina  del  Conservador,  en  lugar  visible,  habra  tres  cuadros  impresos, 
conteniendo  el  uno  este  Reglamento,  el  otro  el  del  Conservatorio  de  bienes  raices 
i  el  tercero  el  de  los  Aranceles  Judiciales. 

43.  El  presente  Reglamento  principiara  a  rejir,  juntamente  con  el  Codigo  de 
Comercio,  desde  el  1.°  de  enero  de  1867. 


Reglamento  de  corredores. 

(1.°  de  setiembre  de  1866.) 


Titulo  I.    Del  numero  de  corredores  i  fianza  que  deben  rendir. 

Art.  1.  Las  plazas  de  comercio  de  la  RepubUca  se  dividiran  en  cuatro  ordenes  para 
el  efecto  de  fijar  el  numero  de  oficiales  piibUcos  que  deben  desempenar  el  oficio  de 
corretaje  en  conformidad  a  las  disposiciones  del  titulo  III,  Libro  I  i  demas  del 
Codigo  de  Comercio  que  les  fueren  relativas. 

2.  Perteneceran  al  primer  orden  las  plazas  comerciales  de  Santiago  i  Valpa- 
raiso ;  al  segundo  las  de  Copiapo,  Serena,  Talca  i  Concepcion ;  al  tercero  las  de  todas 
las  demas  capitales  de  provincias  i  las  de  los  puertos  de  Caldera,  Huasco,  Coquimbo, 
Constitucion,  Tome  i  Talcahuano ;  i  al  cuarto  las  de  los  dos  puertos  de  San  Antonio 
reimidos  i  las  de  los  demas  departamentos  de  la  Repiiblica. 

3.  En  cada  plaza  de  primer  orden  habra  ocho  corredores,  tres  en  la  de  segundo, 
dos  en  las  de  tercero,  i  uno  en  las  de  cuarto. 

Cuando  el  desarroUo  comercial  o  las  necesidades  del  servicio  exijieren  en  una 
plaza  de  comercio  mayor  numero  de  corredores  que  el  que  le  corresponde  por  la 
categoria  de  su  clasificacion,  un  decreto  supremo  aumentara  dicho  numero,  o  elevara 
la  plaza  a  otra  categoria  superior. 

4.  La  fianza  que  deben  rendir  los  corredores,  a  satisfaccion  del  respectivo 
juzgado  de  comercio,  para  responder  del  exacto  cumplimiento  de  sus  funciones, 
segun  lo  dispuesto  en  los  articulos  52  i  53  del  Codigo  de  Comercio,  sera  por  las 
cantidades  siguientes:  Los  de  las  plazas  comerciales  de  primer  orden,  cinco  mil 
pesos;  —  Los  de  las  de  segundo,  tres  mil  pesos;  —  Los  de  las  de  tercero,  dos 
mil  pesos;  —  Los  de  las  de  cuarto,  mil  pesos. 

Titulo  II.    Cualidades  que  deberan  reunir  los  corredores. 

5.  Para  op  tar  al  oficio  de  corredor  se  necesita:  1.°  No  tener  ninguna  de 
las  incapacidades  que  espresa  el  art.  55  del  Codigo  de  Comercio ;  —  2.  °  Llenar  los 
requisitos  que  exije  el  art.  51  del  mismo  Codigo;  —  3.°  Hablar  i  escribir  clara 
i  correctamente  el  idioma  casteUano;  —  4.°  Conocer  las  principales  operaciones 
de  la  aritmetica;  —  5.°  Saber  Uevar  los  libros  necesarios  a  su  oficio;  —  6.°  Haberse 
ocupado  un  afio  en  el  comercio  o  en  ajencia  de  negocios;  —  7.°  Estar  instruido 
en  las  disposiciones  de  los  Codigos  Civil  i  de  Comercio  que  rijen  los  contratos  en 
que  deben  intervenir  i  en  aquellas  que  fijan  las  obligaciones  i  derechos  de  su  oficio. 

En  los  puertos  de  mar  merecera  preferencia  el  que  ademas  posea  alguno  de  los 
idiomas  vivos  de  Europa. 

Titulo  III.    Derechos  de  los  corredores. 

6.  Los  corredores  cobraran  por  los  diversos  actos  de  su  oficio  los  siguientes 
derechos:  1.°  En  toda  clase  de  prestamos  de  dinero;  en  los  descuentos  de  letras 
i  documentos;  en  las  transacciones  sobre  efectos  piibUcos,  acciones  de  sociedades 
anonimas,  letras  hipotecarias  i  otros  valores  analogos:  cinco  pesos  desde  quinientos 
para  abajo — uno  por  ciento  desde  quinientos  a  mil — medio  por  ciento  sobre  toda 
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which  the  Conservador  is  subject,  apply  to  the  Commercial  Register  and  the  of- 
ficial in  charge  thereof. 

41.  The  Commercial  Conscrvadors  shall  receive  the  same  fees  as  are  assigned  to 
those  of  real  estate  by  the  Tariff  Law  of  21  December  1865. 

42.  Three  printed  tables,  one  containing  this  Regulation,  another  that  of  the 
Register  of  real  estate  and  the  third  of  Judicial  fees  shall  be  kept  in  the  office  of  the 
Conservador. 

43.  The  present  Regulation  shall  come  into  force  together  with  the  Code  of 
Commerce,  on  the  1st  January  1867. 


Regulation  of  Brokers. 

(1  September  1866.) 


Title  I.  The  number  of  brokers,  and  the  security  which  they  have  to  give. 

Art.  1.  The  commercial  places  of  the  Republic  shall  be  divided  into  four  classes 
for  the  purpose  of  fixing  the  number  of  public  officers  who  are  to  discharge  the  office 
of  broker  according  to  the  provisions  of  Title  III,  Book  I,  and  the  others  in  the  Code 
of  Commerce  which  relate  thereto. 

2.  The  commercial  places,  Santiago  and  Valparaiso  shall  belong  to  the  first 
class;  Copiapo,  Serena,  Talca  and  Concepcion,  to  the  second;  all  the  other  provincial 
capitals  and  the  ports  of  Caldera,  Huasco,  Coquimbo,  Constitucion,  Tome  and 
Talcahuano  to  the  third;  and  the  two  united  ports  of  San  Antonio  and  the  other 
commercial  places  of  the  Republic  to  the  fourth. 

3.  There  shall  be  eight  brokers  in  each  place  of  the  first  class,  three  in  those  of 
the  second,  two  in  those  of  the  third  and  one  in  those  of  the  fourth. 

When  the  commercial  development  or  the  necessities  of  the  service  require  a 
greater  number  of  brokers  in  a  commercial  place  than  that  which  belongs  to  it  by 
its  classified  category,  a  supreme  decree  shall  increase  the  said  number,  or  raise  the 
place  to  a  superior  category. 

4.  The  securitj'  to  be  given  by  brokers,  to  the  satisfaction  of  the  proper  commer- 
cial court,  for  answering  for  the  correct  performance  of  their  functions  according  to 
the  provisions  of  articles  52  and  53  of  the  Code  of  Commerce,  shall  be  at  the  following 
amoimts:  Those  of  the  commercial  places  of  the  first  class,  five  thousand  •pesos;  — 
Those  of  the  commercial  places  of  the  second  class,  three  thousand  pesos ;  —  Those 
of  the  commercial  places  of  the  third  class,  two  thousand  pesos;  —  Those  of  the  com- 
mercial places  of  the  fourth  class,  one  thousand  pesos. 

Title  II.     The  necessary  qualifications  of  brokers. 

5.  For  being  chosen  for  the  office  of  broker,  it  is  necessary:  1.  To  have  none  of 
the  incapacities  stated  in  article  55  of  the  Code  of  Commerce;  —  2.  To  fulfil  the 
requirements  of  article  51  of  the  same  Code;  —  3.  To  speak  and  write  the  Spanish 
language  clearly  and  correctly;  —  4.  To  know  the  principal  rules  of  arithmetic;  — 
5.  To  know  how  to  keep  the  books  which  are  required  in  his  duties;  —  6.  To  have 
been  engaged  in  commerce  or  in  a  business  agency  for  one  year;  —  7.  To  be  informed 
in  the  provisions  of  the  CivU  and  Commercial  Codes  which  govern  the  contracts 
in  which  they  have  to  take  part  and  in  those  which  determine  the  obligations  and 
rights  of  their  office. 

In  the  sea-ports,  a  person  who  also  knows  one  of  the  spoken  languages  of  Europe 
shall  be  entitled  to  preference. 

Title  III.     Brokers'  fees. 

6.  For  the  different  acts  of  their  office  brokers  shall  receive  the  following  fees : 
1.  On  every  kind  of  money  loan;  on  discounting  bills  and  documents;  in  transactions 
respecting  public  securities,  shares  in  Umited  companies,  mortgage  bills i)  and  other 
like  securities :  five  pesos,  when  not  exceeding  five  hundred  —  one  per  centum  from 
five  himdred  to  one  thousand  —  one  half  per  centum  on  every  sum  exceeding  one 

1)  In  many  other  countries  these  are  called  cMulas  (Translator). 
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cantidad  que  exceda  de  mil  pesos.  —  2.°  En  las  compraventas  u  otros  contratoa 
sobre  frutos  del  pais  o  de  cualquiera  clase  de  mercaderias,  nacionales  o  estranjeras, 
incluso  el  carbon  de  piedra,  dos  por  ciento.  —  3.°  En  las  compraventas  de  me  tales 
en  crudo,  uno  por  ciento.  Convertidos  en  ejes  o  barras,  medio  por  ciento.  — 
4.°  En  las  compraventas  u  otros  contratos  sobre  animales  de  cualquiera  especie,  dos 
por  ciento;  —  5.°  En  las  compraventas  de  fundos  rusticos  o  urbanos  i  en  la  de 
buques  i  sus  materiales,  dos  por  ciento;  —  6.°  En  los  contratos  de  fletamento, 
sobre  el  monto  total  del  flete,  dos  i  medio  por  ciento;  —  7.°  Por  el  manifiesto, 
descarga  i  despacho  de  todo  buque,  cien  pesos.  Por  el  despacho  de  todo  buque 
en  lastre,  cincuenta  pesos.  —  8.°  Per  el  embarque  o  desembarque  de  mercaderias, 
sobre  el  monto  de  factura,  uno  por  ciento.  Siendo  tesoro,  medio  por  ciento.  — 
9.  °  En  los  contratos  de  seguros,  sobre  el  valor  de  la  prima,  uno  por  ciento ;  — 
10.°  En  el  arrendamiento  de  fundos  nisticos  o  urbanos  cuya  renta  anual  no  pase 
de  mil  pesos,  se  cobrara  sobre  el  canon  de  todo  el  plazo  fijado  en  el  contrato,  uno  por 
ciento.  Excediendo  de  mil  pesos  el  canon  anual,  se  cobrara  sobre  la  mayor  suma, 
medio  por  ciento.  —  11.°  Por  cada  certificado,  un  peso. 

Tambien  se  pagara  la  escritura,  cuando  exceda  de  una  pajina,  a  razon  de  veinte 
i  cinco  centavos  por  pajina. 

7.  Cuando  el  corredor  no  interviniere  en  la  entrega  o  recibo  de  los  objetos 
comprendidos  en  los  incisos  2.°,  3.°,  4.°  i  5.°  del  art.  6,  se  reduciran  sus  derechos 
a  la  mitad. 

8.  En  los  contratos  de  permuta  podra  el  corredor  cobrar  derechos  duplicados 
en  razon  de  la  doble  transaccion  que  encierran;  pero  podra  convenirse  reducirlos 
a  la  mitad. 

9.  Si  el  valor  de  la  transaccion  excediere  de  veinte  mil  pesos,  podrA  el  corredor 
remitir  o  rebajar  sus  derechos  en  todo  el  exceso. 

10.  Para  computar  los  derechos  no  se  deducirdn  los  costos  del  negocio,  a  m6no3 
de  pacto  espreso  en  contrario ;  pero  aqu6Uos  siempre  recaeran  sobre  el  valor  efectivo 
de  la  transaccion. 

11.  Los  costos  del  negocio  correran  de  cuenta  del  mandante;  pero  podra  el 
corredor  convenir  en  comprenderlos  en  sus  derechos. 

12.  El  negocio  iniciado  por  medio  de  corredor  i  concluido  despues  por  las  partes 
adeudara  derechos  integros. 

Pero  si  despues  de  revelada  por  el  corredor  la  persona  con  quien  va  a  contratar 
revocase  el  mandante  la  comision  i  el  contrato  se  celebrase  con  la  misma  persona 
directa  o  indirectamente,  podr4  el  corredor  cobrar  a  dicho  mandante  comision 
duplicada. 

13.  El  pago  de  los  derechos  de  corretaje  incumbe  al  mandante,  siempre  que 
no  preceda  pacto  espreso  en  contrario. 

Reahzindose  el  contrato  por  encargo  de  ambas  partes,  debera  el  corredor  dividir 
entre  ellas  sus  derechos,  a  menos  que  una  quiera  o  haya  pactado  pagarlos  integra- 
mente. 

14.  Los  que  desempeiien  el  oficio  de  corredor,  sin  serlo  de  niimero,  cobraran 
la  mitad  de  los  derechos  fijados  en  este  arancel  cuando  no  hicieren  constar  un  con- 
venio  diverso. 

16.  En  los  casos  no  comprendidos  espresamente  en  este  arancel,  se  cobraran 
los  derechos  por  analojia;  pero  si  la  transaccion  reahzada  no  se  asimilase  a  ninguna 
de  las  previstas  en  el,  deber^n  ser  fijados  por  el  juez  de  comercio  cuando  no  hubiere 
precedido  pacto. 

En  estos  casos  procedera  el  juez  verbal  i  sumariamente. 

Titulo  IV.     Obligaciones  de  los  corredores. 

16.  El  corredor,  despues  de  perfeccionado  el  contrato,  debera  entregar  en 
debida  forma  al  interesado  todos  los  documentos  en  que  haya  debido  hacerse  constar, 
segun  8U  calidad  i  naturaleza. 

17.  En  el  estracto  del  asiento  de  cada  negocio  que  el  corredor  debe  entregar 
al  interesado  conforme  al  inciso  6.  °  del  art.  56  del  Codigo  de  Comercio  anotara  los 
derechos  que  cobrare. 

La  omision  de  este  deber  serd  penada  con  una  multa  del  duplo  del  importe 
de  los  derechos. 
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thousand  pesos;  —  2.  On  sales  and  other  contracts  respecting  country  produce  and  all 
kinds  of  merchandise,  whether  national  or  foreign,  including  coal,  two  per  centum ;  — 
3.  On  sales  of  raw  metals,  one  per  centum.  When  converted  into  rods  or  bars,  half 
per  centum;  —  4.  On  sales  or  other  contracts  respecting  animals  of  any  kind,  two 
per  centum ;  —  5.  On  sales  of  country  or  to^vn  properties  and  on  the  sale  of  vessels 
and  their  materials,  two  per  centum;  —  6.  On  contracts  of  affreightment,  on  the 
total  amount  of  the  freight,  two  and  a  half  per  centum;  —  7.  For  the  manifest, 
discharge  and  clearing  of  every  vessel,  one  hundred  pesos.  For  the  clearing  of  every 
vessel  in  ballast,  fifty  pesos.  —  8.  For  shipping  and  unloading  merchandise,  one  per 
centum  on  the  amount  of  the  invoice.  If  it  is  treasure,  half  per  centum;  — 9.  On  in- 
surance contracts,  one  per  centum  on  the  amount  of  the  premium;  —  10.  On  leasing 
country  or  town  properties  the  annual  rent  whereof  does  not  exceed  one  thousand 
pesos,  one  per  centum  shall  be  received  on  the  rent  for  all  the  time  fixed  by  the 
contract.  If  the  annual  rent  exceeds  one  thousand  pesos,  one  half  per  centum  shall 
be  received  on  the  excess;  —  11.  For  every  certificate,  one  peso. 

The  instrument,  when  it  exceeds  one  page,  shall  be  paid  for  at  the  rate  of 
twenty  five  centavos  per  page. 

7.  When  a  broker  does  not  take  part  in  the  delivery  or  receipt  of  the  subject- 
matter  included  in  paragraphs  2,  3,  4  and  5  of  article  6,  his  fees  shall  be  confined  to 
one  half. 

8.  In  contracts  of  exchange,  the  broker  may  receive  double  fees  on  the  double 
transaction  included  therein;  but  they  may  agree  to  confine  them  to  one  half. 

9.  If  the  amount  of  the  transaction  exceeds  twenty  thousand  pesos,  the  broker 
may  remit  or  lower  his  fees  for  all  the  excess. 

10.  For  the  purpose  of  reckoning  the  fees,  the  expenses  of  the  business  cannot 
be  deducted,  except  by  an  express  bargain  to  the  contrary ;  but  they  shall  always 
follow  the  actual  amount  of  the  transaction. 

11.  The  expenses  of  the  business  shall  be  borne  by  the  principal;  but  the  broker 
may  agree  to  include  them  in  his  fees. 

12.  A  business  begun  through  a  broker  and  concluded  afterwards  by  the  parties 
shall  pay  whole  fees. 

But  if  the  principal  revokes  the  mandate  after  the  broker  has  disclosed  the 
person  with  whom  he  is  about  to  contract,  and  the  contract  is  made  directly  or  in- 
directly with  the  same  person,  the  broker  may  recover  double  commission  from  the 
said  principal. 

13.  The  payment  of  the  fees  for  brokerage  falls  on  the  principal,  whenever  there 
is  no  previous  and  express  bargain  to  the  contrary. 

When  the  contract  is  effected  at  the  order  of  both  parties,  the  broker  must 
divide  his  fees  between  them,  unless  one  wishes  or  has  agreed  to  pay  the  whole  of  them. 

14.  Those  who  discharge  the  office  of  broker,  without  being  one  of  the  number, 
shall  recover  half  the  fees  fixed  by  this  scale  when  they  do  not  make  a  different 
agreement. 

15.  In  cases  which  are  not  expressly  included  in  this  scale,  analogous  fees  shall 
be  recovered;  but  if  the  realised  transaction  is  not  similar  to  any  of  those  provided 
for  therein,  they  must  be  fixed  by  the  commercial  Judge  when  there  is  no  previous 
bargain. 

In  these  cases  the  Judge  shall  proceed  by  a  verbal  and  summary  process. 

Title  IV.     Obligations  of  brokers. 

16.  After  completing  the  contract,  the  broker  must  duly  deliver  to  the  person 
interested  all  the  documents  wherein  it  has  been  necessary  to  state  it,  according 
to  its  character  and  nature. 

17.  In  the  abstract  of  the  entry  of  each  business  which  the  broker  must  deliver 
to  the  person  interested  in  accordance  with  article  56  of  the  Code  of  Commerce,  he 
shall  enter  the  fees  received  by  him. 

The  omission  of  this  duty  shall  be  punished  by  a  fine  of  double  the  amount 
of  the  fees. 
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18.  El  corredor  conservara  en  su  poder  las  ordenes  e  instrucciones  por  escrito 
que  haya  recibido  de  alguno  de  los  interesados  hasta  que  el  contrato  celebrado  haya 
sido  cumplido  en  todas  sus  partes. 

19.  Los  corredores  formaran  por  tumo  semanal  una  lista  de  precios  corrientes 
que  entregaran  al  secretario  del  respectivo  juzgado  de  comercio  a  la  una  de  la  tarde 
de  cada  sabado  para  que  en  el  mismo  dia  o  siguiente  sea  publicada  en  los  diarios, 
a  los  que  se  permitira  sacar  copia  gr4tis.  Dicha  copia  tambien  podra  ser  sacada 
por  cualquiera  otra  persona. 

Los  corredores  que  no  esten  de  turno  se  reuniran  en  el  escritorio  del  que  lo  este 
a  las  doce  del  dia  sabado  o  antes,  si  convinieren,  para  acordar  por  mayoria  la  fijacion 
de  los  precios  corrientes  en  la  semana. 

Cada  corredor  conservara  a  lo  menos  por  el  espacio  de  dos  anos  estas  notas 
semanales  de  precios  corrientes. 

20.  Todo  corredor  debera  tener  en  un  lugar  accesible  de  su  oficina  un  cuadro 
del  presente  reglamento  para  que  pueda  ser  visto  i  consultado  por  todos  los  con- 
currentes. 

Disposiciones  transitorias. 

1.  Este  reglamento  empezara  a  rejir  desde  el  1."  de  enero  proximo. 

2.  Los  jueces  de  comercio  convocaran  a  concurso,  para  pro  veer  los  oficios  de 
corredor,  el  dia  1.°  de  octubre  proximo,  procediendo  en  todo  en  conformidad  a  los 
art.  50,  51  i  52  del  Codigo  de  Comercio. 


Lei  sobre  prision  por  deudas. 

(23  de  junio  de  1868.) 

Articulo  unico.  La  prision  por  deudas  solo  tendra  lugar  en  los  casos  si- 
guientes:  1.°  En  los  de  quiebra  culpable  o  fraudulenta;  —  2.°  En  los  de  penas 
que  consisten  en  multas  pecuniarias  que  esten  sustituidas  por  prision,  segun  las 
leyes ;  —  3.  °  Contra  los  administradores  de  rentas  fiscales,  municipales  o  de  esta- 
blecimientos  de  educacion  o  beneficencia  creados  o  sostenidos  por  el  Estado,  o 
sujetos  a  la  inmediata  inspeccion  del  Gobierno ;  i  —  4.  ^  Contra  los  tutores,  cura- 
dores  i  ejecutores  testamentarios,  por  lo  que  hace  a  la  administracion  de  los  bienes 
que  les  esta  confiada  en  virtud  de  dichos  cargos. 

Quedan  derogadas  todas  las  disposiciones  contrarias  a  la  presente  lei. 


Lei  sobre  trasferencia  de  acciones  o  promesas  de  accion  de 

sociedades  an6nimas. 

(6  de  setiembre  de  1878.) 


Art.  1.  La  responsabiUdad  a  que  queda  ligado,  segun  el  art.  452  del  Codigo 
de  Comercio,  el  cedente  de  una  accion  o  de  promesa  de  accion  de  sociedad  ano- 
nima,  comprendera  la  obligacion  de  contribuir  al  pago  de  las  deudas  sociales  a 
favor  de  terceros,  hasta  concurrencia  de  lo  que  estuviere  debiendo  a  la  sociedad 
por  el  valor  de  las  acciones  trasferidas,  siempre  que  dichas  deudas  hubiesen  sido 
contraidas  por  la  sociedad  antes  de  la  pubUcacion  que  debera  hacerse  de  la  tras- 
ferencia. 

Toda  estipulacion  en  contrario  entre  el  cedente  i  el  cesionario  no  surtira  efecto 
alguno  contra  la  sociedad  o  terceros. 

2.  La  responsabiUdad  del  cedente  a  favor  de  la  sociedad  o  terceros  por  el  valor 
insoluto  de  las  acciones  o  de  las  promesas  de  accion  que  haya  trasferido,  sera  sub- 
sidiaria  a  la  del  cesionario. 

Pero  si  el  cedente  fuere  requerido  para  contribuir  al  pago  de  las  deudas  sociales, 
de  fecha  anterior  a  la  pubhcacion  de  la  cesion,  tendra  accion  sohdaria  contra  el 
cesionario  inmediato  i  los  cesionarios  posteriores,  para  obtener  el  reembolso  de  lo 
que  hubiese  pagado  a  la  sociedad  o  a  terceros,  a  m^nos  que  se  haya  estipulado  lo 
contrario. 
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18.  The  broker  shall  keep  in  his  control  the  written  orders  and  instructions 
which  he  has  received  from  any  of  the  interested  parties,  until  the  contract  which 
has  been  made  has  been  performed  in  all  its  parts. 

19.  By  weekly  turn  the  brokers  shall  draw  up  a  list  of  current  prices,  which 
they  shall  deliver  to  the  secretary  of  the  proper  commercial  court  at  one  o'clock 
in  the  afternoon  of  each  Saturday  in  order  that  on  the  same  or  following  day  it  may 
be  published  in  the  newspapens,  which  shall  be  allowed  to  take  a  copy  gratis.  The 
said  copy  can  be  taken  by  any  other  person. 

The"  brokers  whose  turn  it  is  not  shall  meet  in  the  office  of  the  one  whose  turn 
it  is  at  twelve  o'clock  on  Saturday  or  before,  if  they  so  agree,  in  order  to  fix  the 
prices  current  during  the  week,  by  a  majority. 

Each  broker  shall  keep  these  weekly  notes  of  current  prices  for  the  space  of 
two  years  at  least. 

20.  Every  broker  must  keep  a  copy  of  this  Regulation  in  an  accessible  place  in 
his  office  in  order  that  it  may  be  seen  and  consulted  by  all  who  there  attend. 

Transitory  provisions. 

1.  This  Regulation  shall  come  into  force  on  the  1st  of  Januar}^  next. 

2.  The  commercial  judges  shall  summon  a  meeting  in  order  to  fill  the  offices 
of  broker,  on  the  1st  day  of  next  October,  proceeding  in  all  respects  according  to 
articles  50,  51  and  52  of  the  Code  of  Commerce. 


Law  on  imprisonment  for  debt. 

(23  June  1868.) 


Only  article.  Imprisonment  for  debt  shall  only  take  place  in  the  following  events : 
1.  In  cases  of  culpable  or  fraudulent  bankruptcy;  —  2.  In  cases  of  punishments  which 
consist  of  pecuniary  fines,  for  which  imprisonment  may  be  substituted  according 
to  the  laws ;  —  3.  Against  administrators  of  fiscal  or  municipal  income  or  of  edu- 
cational or  beneficent  establishments,  created  or  maintained  by  the  State,  or  subject 
to  the  immediate  inspection  of  the  Government;  and  4.  Against  guardians,  cura- 
tors and  testamentary  executors  for  what  they  do  in  the  administration  of  the 
property  which  is  entrusted  to  them  by  virtue  of  the  said  offices.  All  provisions 
which  are  contrary  to  this  Law  are  repealed. 


Law  on  the  transfer  of  shares  or  promises  of  shares^)  of  Umited 

companies. 

(6  September  1878.) 


Art.  1.  The  liability  to  which  a  transferor  of  a  share  or  of  a  promise  of  shares 
of  limited  companies  is  subject  according  to  article  452  of  the  Code  of  Commerce, 
shall  include  the  obligation  of  contributing  to  the  payment  of  the  social  debts  in 
favour  of  third  persons,  up  to  the  amount  of  what  is  owing  to  the  company  for  the 
value  of  the  transferred  shares,  provided  that  the  said  debts  were  contracted  by  the 
company  before  the  necessary  publication  of  the  transfer. 

Every  stipulation  to  the  contrary  between  the  transferor  and  transferee  shall 
have  no  effect  as  against  the  company  or  third  persons. 

2.  The  UabUity  of  the  transferor  in  favour  of  the  company  or  of  third  persons 
for  the  unpaid  value  of  the  shares  or  promises  of  shares  which  he  has  transferred, 
shall  be  subsidiarj'  to  that  of  the  transferee. 

But  if  the  transferor  is  required  to  contribute  to  the  payment  of  the  social  debts 
of  a  date  prior  to  the  publication  of  the  transfer,  he  shall  have  a  joint  and  several 
right  of  action  agamst  the  immediate  transferee  and  the  subsequent  transferees, 
to  obtain  repayment  of  what  he  has  paid  to  the  company  or  to  third  persons,  unless 
there  is  a  stipulation  to  the  contrary. 

1)  See  note  (3)  p.  50,  ante. 
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3.  Para  llevar  a  efecto  la  publicacion  a  que  se  refieren  los  articulos  precedentes, 
toda  sociedad  anonima  estara  obligada:  1.°  A  llevar  un  rejistro  especial  de  las 
acciones  nominales  o  promesas  de  accion  que  haya  emitido  en  conformidad  a  sus 
estatutos :  la  forma  de  este  rejistro  sera  fijada  por  el  reglamento  a  que  se  refiere  el 
art.  469  del  Codigo  de  Comercio ;  —  2.  °  A  mantener  el  orijinal  de  ese  rejistro  en  la 
oficina  principal  del  lugar  donde  tenga  su  domiciUo  la  sociedad;  i  copias  de  61, 
autorizadas  por  el  jerente  i  el  consejero  de  turno,  en  cada  una  de  las  oficinas 
sucursales  que  tenga  en  otros  lugares ;  —  3.  °  A  perroitir  que  los  accionistas  con- 
sulten  cuando  quieran  dichos  rejistros  dentro  de  la  oficina;  —  4.°  A  pubUcar, 
junto  con  el  balance  de  las  operaciones  sociales  i  en  las  fechas  que  para  la  presen- 
tacion  de  este  balance  estuvieren  fijadas  por  los  estatutos,  la  nomina  de  los 
accionistas  que  aun  no  hubieren  pagado  el  valor  integro  de  sus  acciones  o  pro- 
mesas  de  accion.  Esta  publicacion  se  hara  por  ocho  dias  dentro  de  un  mes,  a  lo 
m6nos,  en  uno  de  los  diarios  del  lugar  donde  tenga  su  domicilio  la  sociedad,  i  en 
su  defecto  en  el  Diario  Oficial. 

Una  copia  de  dicha  nomina  se  remitira  tambien  a  las  autoridades  que  designa 
el  art.  461  del  Codigo  de  Comercio. 

4.  El  jefe  de  cada  oficina  principal  o  subalterna  de  la  sociedad  debera  mantener 
en  el  lugar  destinado  a  la  recepcion  del  publico  una  lista  nominal  de  todos  los  accio- 
nistas, hayan  pagado  o  no  el  integro  valor  de  sus  acciones.  Las  modificaciones  que 
acontecieren  en  el  personal  de  los  accionistas,  ya  por  muerte,  cesion,  adjudicacion 
u  otro  motivo,  se  anotaran  en  dicha  Usta,  en  las  epocas  que  fija  el  niimero  4.°  del 
articulo  precedente  para  la  publicacion  de  la  nomina  de  los  socios  que  estuvieren 
debiendo  el  todo  o  parte  del  valor  de  sus  acciones,  siempre  que  los  interesados  hayan 
dado  el  respectivo  aviso  i  anotidose  la  variacion  en  el  rejistro  de  accionistas. 

Los  jefes  de  las  oficinas  principales  de  la  sociedad  que  no  hicieren  esta  anotacion, 
o  que  no  la  comunicaren  oportunamente  a  las  oficinas  subalternas,  i  los  jefes  de 
6stas  que  no  la  hicieren,  una  vez  que  les  fuere  comunicada,  seran  responsables  a 
terceros  de  los  perjuicios  que  su  omision  les  causare. 

5.  Toda  accion  judicial  de  la  sociedad  o  de  terceros,  que  se  dirija  a  hacer  efectiva 
la  responsabiUdad  de  que  trata  el  articulo  1  de  la  presente  lei,  prescribira  en  tres  anos, 
que  se  contaran  desde  quince  dias  despues  de  la  fecha  de  la  primera  pubUcacion 
de  la  nomina  de  accionistas.  Para  este  efecto,  se  atendera  solo  a  la  publicacion 
que  debera  hacerse  de  dicha  Usta  en  el  lugar  donde  tenga  la  sociedad  su  domicilio. 

Esta  prescripcion  correra  en  la  forma  i  contra  las  personas  que  espresan  los 
art.  419  i  420  del  Codigo  de  Comercio. 

Disposiciones  transitorias. 

Articvio  unico.  Las  trasferencias  de  acciones  o  de  promesas  de  accion  a  que 
se  refiere  la  presente  lei  i  que  se  hubieren  efectuado  antes  de  su  promulgacion, 
se  publicaran  a  mas  tardar  dentro  del  mes  siguiente  a  la  fecha  en  que  comenzare 
a  rejir.  Esta  publicacion  se  hard  en  la  forma  establecida  en  el  niimero  4.°  der 
art.  3. 

Los  cedentes  podran  invocar  a  su  favor  el  beneficio  de  la  prescripcion  establecida 
en  el  art.  5,  pero  sin  efecto  retroactivo  a  la  fecha  desde  la  cual  debe  principiar  a  con- 
tarse  el  plazo  de  la  prescripcion,  segun  el  precitado  art.  5. 


Lei  sobre  nombramiento  de  comisarios  de  sociedades  aii6nimas. 

(12  de  setiembre  de  1887.) 


Articulo  unico.  Sustituyese  el  inciso  segundo  del  art.  436  del  Codigo  de  Comer- 
cio, por  el  siguiente: 

«Este  nombramiento  se  hara  en  cada  caso  que  se  considere  necesario  i  recaera 
en  algun  inspector  de  oficinas  fiscales,  los  cuales  no  tendran  por  este  motivo 
derecho  a  sobresueldo». 

La  disposicion  contenida  en  el  inciso  precedente  rejira  desde  el  1.°  de  juUo 
de  1888. 
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3.  In  order  to  carry  into  effect  the  publication  to  which  the  preceding  articles 
refer,  every  limited  company  shall  be  obliged :  1 .  To  keep  a  special  register  of  nomina- 
tive shares  or  scrip  which  it  has  issued  in  conformity  with  its  articles.  The  form 
of  this  register  shall  be  fixed  by  the  Regulation  referred  to  in  article  469  of  the  Code 
of  Commerce;  —  2.  To  keep  the  original  of  that  register  in  the  principal  office  of 
the  place  where  the  company  has  its  domicil  (head  office);  and  copies  thereof, 
authenticated  by  the  manager  and  the  acting  director,  in  each  of  the  branch  offices 
which  it  has  in  other  places;  —  3.  To  permit  the  shareholders  to  consult  the  said 
registers  in  the  office  whenever  they  wsh;  —  4.  To  publish  the  list  of  shareholders 
who  have  not  yet  paid  the  whole  value  of  their  shares  or  scrip  jointly  with  the  balance- 
sheet  of  the  social  operations  and  on  the  dates  which  are  fixed  by  the  articles  for 
the  presentation  of  this  balance-sheet.  This  publication  shall  be  effected  at  least 
on  eight  days  in  a  month,  in  one  of  the  newspapers  of  the  place  where  the  company 
has  its  domicU,  and,  in  default  thereof,  in  the  Diario  Oficial. 

The  copy  of  the  said  list  shall  also  be  sent  to  the  authorities  named  in  article  461 
of  the  Code  of  Commerce. 

4.  The  head  of  each  principal  or  subordinate  office  of  the  company  must  keep 
in  the  place  intended  for  the  reception  of  the  public  a  list  of  the  names  of  all  the 
shareholders,  whether  they  have  paid  the  full  value  of  their  shares  or  not.  The  changes 
which  occur  in  the  personnel  of  the  shareholders,  whether  by  death,  transfer,  ad- 
judication or  otherwise,  shall  be  entered  in  the  said  list  at  the  times  fixed  by  No.  4 
of  the  preceding  article  for  the  publication  of  the  list  of  the  members  who  owe 
the  whole  or  a  part  of  the  value  of  their  shares,  provided  that  the  persons  interested 
have  given  the  corresponding  notice  and  entered  the  change  m  the  register  of  share- 
holders. 

The  heads  of  the  principal  offices  of  a  company  who  fail  to  make  this  entry, 
or  who  do  not  communicate  it  in  proper  time  to  the  subordinate  offices,  and  the  heads 
of  the  latter  who  fail  to  make  it,  when  once  it  has  been  communicated  to  them,  shall 
be  liable  to  third  persons  for  the  damage  caused  to  them  by  the  omission. 

5.  Every  action  at  law  by  the  company  or  third  persons,  brought  for  enforcing 
the  liability  dealt  with  in  article  1  of  this  Law,  shall  be  prescribed  in  three  years, 
which  shall  be  reckoned  from  fifteen  days  after  the  date  of  the  first  publication  of 
the  list  of  shareholders.  For  this  purpose,  attention  shall  only  be  paid  to  the  publica- 
tion of  this  list  which  must  be  made  in  the  place  where  the  company  has  its  domicil 
(head  office.) 

This  prescription  shall  run  in  the  way  and  against  the  persons  expressed  in 
articles  419  and  420  of  the  Code  of  Commerce. 

Transitory  provisions. 

Single  article.  Transfers  of  shares  or  promises  of  shares  to  which  this  Law 
refers  which  have  been  effected  before  its  promulgation,  shall  be  published  at  the 
latest  within  the  month  following  the  date  when  it  comes  into  force.  This  publi- 
cation shall  be  made  as  enacted  in  No.  4  of  article  3. 

The  transferors  may  rely  upon  the  benefit  of  the  prescription  enacted  by  article  5, 
but  with  no  retroactive  effect  to  the  date  from  which,  according  to  the  aforesaid 
article  5,  the  term  of  the  prescription  must  begin  to  be  reckoned. 


Law  on  the  appointment  of  inspectors  of  limited  companies. 

(12  September  1887.) 

Single  article.  The  second  paragraph  of  article  436  of  the  Code  of  Commerce  is 
replaced  by  the  following: 

"This  appointment  shall  be  made  in  each  case  that  it  is  considered  necessary 
and  shall  fall  on  some  inspector  of  fiscal  offices,  who  shall  not  be  entitled  to  extra 
pay  on  this  ground". 

The  provision  contained  in  the  preceding  paragraph  comes  into  force  on  1st 
July  1888. 
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Compaiiias  de  Seguros. 

(Lei  de  17  Noviembre  de  1904.) 

Art.  1.  Las  Companias  estranj eras  de  seguros,  cualquiera  que  sea  su  natura- 
leza,  no  podran  funcionar  ni  establecer  ajencias  en  Chile  sin  autorizacion  del 
Presidente  de  la  RepubUca. 

Se  apUcara  el  numero  1 .  °  del  articulo  467  del  Codigo  Penal  a  los  que  se  titulen 
ajentes  de  Compaiiias  de  seguros  no  autorizadas  per  el  Presidente  de  la  Republica 
o  ejerzan  funciones  de  tales. 

El  decreto  que  autoriza  la  existencia  o  funcionamiento  de  una  Compania  de 
Seguros,  podra  ser  revocado  por  infraccion  de  cualquiera  de  las  obUgaoiones  que 
impone  esta  lei. 

2.  Para  conceder  la  autorizacion  sera  necesario:  1 .  °  Justificar  que  la  Com- 
pania se  ha  organizado  con  arreglo  a  las  leyes  del  pais  en  que  se  ha  fundado; 
—  2.  °  Invertir  en  bienes  raices,  fibres  de  gravamen,  situados  en  Chile  o  en  valores 
nacionales,  o  depositar  en  la  Casa  de  Moneda,  o  en  la  oficina  que  designe  el  Presi- 
dente de  la  Repiiblica,  la  cantidad  que  le  corresponda  segun  la  categoria  o  clase  que 
se  le  haya  asignado  i  la  especie  de  seguros  de  que  la  Compaiiia  se  ocupe. 

3.  Para  los  efectos  del  deposito  exijido  en  el  articulo  anterior,  se  establecen 
dos  clases  o  categorias  de  Companias  de  seguros  contra  incendios. 

Las  Compaiiias  de  seguros  cuyo  capital  pagado  ascienda  a  quinientos  mil  pesos 
o  mas  se  reputaran  como  de  primera  clase;  i  como  de  segunda  clase  aquellas  cuyo 
capital  sea  inferior  a  dicha  suma. 

Para  computar  el  monto  del  capital  se  tomaran  en  cuenta  los  fondos  de  reserva 
i  acumulados. 

Las  Companias  de  seguros  contra  incendios  u  otros  riesgos  clasificadas  como 
de  primera  clase,  depositaran  trescientos  mil  pesos,  i  las  de  segunda  clase,  doscientos 
mil  pesos. 

Las  Companias  de  seguros  contra  riesgos  maritimos  i  riesgos  agricolas  esclusi- 
vamente  depositaran  cincuenta  mil  pesos. 

El  deposito  podra  constituirse  en  moneda  corriente  o  en  moneda  esterUna; 
en  bonos  de  la  deuda  pubUca  interna  o  esterna  o  en  letras  de  la  Caja  de  Credito 
Hipotecario  u  otros  establecimientos  analogos,  caUficados  por  el  Presidente  de  la 
RepubUca. 

Dichos  bonos  o  letras  seran  estimados  anualmente  al  precio  corriente  de  plaza 
por  el  Presidente  de  la  RepubUca. 

Este  deposito  se  reputara  garantia  prendaria  de  las  obUgaciones  que  las  Com- 
panias contrajesen  en  Chile  a  favor  de  los  asegurados,  i  los  bienes  raices  a  que  se 
refiere  el  mimero  2.°  del  articulo  2.°  no  podran  gravarse  ni  exceder  de  la  mitad  de 
los  fondos  acumulados  en  Chile  por  las  companias. 

4.  Las  Companias  de  seguros  sobre  la  vida  seran  tambien  de  primera  o  de 
segunda  clase. 

El  Presidente  de  la  RepubUca  fijara  la  categoria  de  estas  Compaiiias,  previo 
estudio  del  balance  de  las  operaciones  que  ejecuten  en  el  pais. 

5.  Las  Companias  de  seguros  sobre  la  vida  constituiran  su  garantia  optando 
alternativamente  por  alguno  de  los  medios  siguientes:  1.°  Acreditar  ante  el  Minis- 
terio  de  Hacienda  la  adquisicion  de  propiedades  raices  o  la  inversion  de  cuatro- 
cientos  mil  pesos,  si  fueren  de  primera  clase,  o  de  trescientos  mU  pesos  si  fueren  de 
segunda  clase  en  los  valores  i  en  la  forma  que  determina  el  inciso  2.  °  del  articulo  2.  ° 
de  esta  lei;  —  2.°  Depositar  en  la  Tesoreria  Fiscal  o  invertir  en  los  valores  a  que 
se  refiere  el  citado  inciso  i  en  la  forma  aUi  establecida,  el  cincuenta  por  ciento  del 
valor  de  las  primas  que  percibieren  por  el  servicio  de  los  seguros  contratados 
cada  ano. 

6.  No  podran  retirarse  los  depositos  que  establece  como  garantia  la  presente 
lei  sin  que  previamente  se  justifique,  con  un  aviso  de  seis  meses,  que  han  terminado 
los  riesgos  u  operaciones  que  motivaren  dichas  garantias. 

Los  referidos  depositos  solo  podran  ser  embargados  o  retenidos  para  hacer 
efectivo  el  pago  de  los  seguros  contratados. 

Sin  embargo  el  Presidente  de  la  RepubUca  podra  autorizar  la  sustitucion  de 
algunos  de  los  valores  depositados  por  otros  equivalentes. 
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Insurance  companies. 

(Law  of  17  November  1904.) 


Art.  1.  Foreign  insurance  companies,  of  whatever  nature  they  may  be,  cannot 
operate  or  establish  agencies  in  Chile  without  the  authorisation  of  the  President  of 
the  RepubUc. 

No.  1  of  article  467  of  the  Criminal  Code  shall  apply  to  those  persons  who  style 
themselves  agents  of  insurance  companies  which  are  not  authorised  by  the  President 
of  the  Repubhc  or  who  carry  out  the  functions  of  agents. 

The  decree  which  authorises  the  existence  or  working  of  an  insurance  company, 
may  be  revoked  for  infringement  of  any  of  the  obUgations  imposed  by  this  Law. 

2.  For  the  purpose  of  obtaining  the  authorisation,  it  shall  be  necessary :  1 .  To 
prove  that  the  company  has  been  organised  in  accordance  with  the  laws  of  the  country 
in  which  it  has  been  founded;  —  2.  To  invest  in  unencumbered  real  estate  situated 
in  Chile  or  in  national  securities,  or  deposit  in  the  Pubhc  Treasury  or  in  an  office 
nominated  by  the  President  of  the  Republic,  the  sum  which  corresponds  to  the 
category  or  class  which  has  been  assigned  to  it  and  to  the  kind  of  insurance  in  which 
the  company  is  engaged. 

3.  For  the  purpose  of  the  deposit  required  by  the  preceding  article,  two  classes 
or  categories  of  fire  insurance  companies  are  established. 

Insurance  companies  whose  paid  up  capital  amounts  to  five  hundred  thousand 
pesos  or  more  shall  be  considered  to  be  of  the  first  class;  and  of  the  second  class, 
those  whose  capital  is  less  than  the  said  sum. 

For  the  purpose  of  computing  the  capital,  the  reserve  and  accumulated  funds 
shall  be  taken  into  account. 

Insurance  companies  against  fire  and  other  risks  which  are  classified  as  of  the 
first  class,  shall  deposit  three  hundred  thousand  pesos,  and  those  of  the  second  class, 
two  hundred  thousand  pesos. 

Insurance  companies  against  maritime  and  agricultural  risks  exclusively 
shall  deposit  fifty  thousand  pesos. 

The  deposit  may  be  constituted  in  current  or  sterling  coin;  in  bonds  of  the 
pubhc  interest  or  external  debt  or  in  biUs  of  the  Caja  de  Credito  Hipotecario  (Mort- 
gage Bank)  or  other  like  establishments,  qualified  by  the  President  of  the  Republic. 

The  said  bonds  or  bills  shall  be  valued  each  year  at  the  current  local  price  by 
the  President  of  the  Repubhc. 

This  deposit  shall  be  considered  a  mortgage  guaranty  for  the  obhgations  con- 
tracted by  the  companies  in  Chile  in  favour  of  the  assured,  and  the  real  estate 
referred  to  by  No.  2  of  article  2  may  not  be  charged  nor  exceed  the  half  of  the  funds 
accumulated  in  Chile  by  the  companies. 

4.  Life  insurance  companies  shall  also  be  of  a  first  or  second  class. 

The  President  of  the  Republic  shall  fix  the  category  of  these  companies,  after 
a  study  of  the  balance  sheet  of  the  operations  which  they  carry  out  in  the  country. 

5.  Life  insurance  companies  shall  constitute  their  guaranty  by  choosing  one 
of  the  following  means  in  the  alternative :  1 .  By  proving  before  the  Ministry  of  the 
Exchequer  the  acquisition  of  real  estate  or  the  investment  of  four  hundred  thousand 
pesos,  if  they  are  of  the  first  class,  or  of  three  hundred  thousand  pesos  if  they  are  of 
the  second  class,  in  securities  and  in  the  manner  fixed  by  paragraph  2  of  article  2  of  this 
Law;  —  2.  By  depositing  in  the  Fiscal  Treasury  or  investing  in  the  securities  referred 
to  by  the  said  paragraph  and  as  thereby  enacted,  fifty  per  centum  of  the  amount 
of  the  premiums  received  by  them  for  the  service  of  the  insurances  contracted  in 
each  year. 

6.  The  deposit  which  this  Law  enacts  as  guaranty  cannot  be  withdrawn  unless 
it  is  previously  proved,  on  a  six  months'  notice,  that  the  risks  or  transactions  which 
caused  the  said  guaranties  have  terminated. 

The  said  deposits  can  only  be  arrested  or  detained  for  the  purpose  of  effecting 
the  payment  of  the  contracted  insurances. 

Nevertheless,  the  President  of  the  RepubUc  may  authorise  some  of  the  deposited 
securities  to  be  replaced  by  other  equivalent  securities. 
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7.  Las  Companias  de  seguros  contra  incendios  u  otros  riesgos  que  fueren 
clasificadas  como  de  primera  clase,  pagaran  una  patente  de  tres  mil  pesos  al  ano; 
las  Compaiiias  que  fueren  clasificadas  como  de  segunda  clase  pagaran  patente  de 
dos  mil  pesos.  Las  Companias  de  seguros  sobre  riesgos  maritimos  i  riesgos  agri- 
colas,  esclusivamente,  pagaran  patente  de  quinientos  pesos. 

Las  Compaiiias  de  seguros  sobre  la  vida  pagaran  una  patente  de  cuatro  mil 
pesos,  si  fueren  de  primera  clase,  i  de  tres  mil  pesos,  si  fueren  de  segunda  clase. 

Cuando  las  Companias  de  seguros  esten  establecidas  en  el  estranjero,  la  patente 
gravara  tan  solo  a  la  ajencia  principal  que  tuvieren  en  Chile. 

Las  patentes  que  establece  esta  lei  seran  fiscales,  se  apbcaran  a  las  Compaiiias 
de  seguros  nacionales  i  estranjeras  i  se  pagaran  por  mitad  en  los  meses  de  enero  i 
Julio  de  cada  aiio. 

8.  Las  Compaiiias  estranjeras  de  seguros  a  que  se  refiere  esta  lei  se  consideraran 
domiciliadas  en  Chile  i  estaran  sometidas  a  las  autoridades  judiciales  i  administra- 
tivas,  i  en  jeneral  a  la  lejislacion  del  pais  para  todas  las  obligaciones  que  contrajesen. 

Su  representacion  judicial,  sin  restriccion  de  facultades,  correspondera  al  ajente 
principal  que  tuvieren  en  Chile,  cualesquiera  que  scan  los  terminos  de  las  poUzas 
o  de  los  poderes  del  ajente. 

La  responsabilidad  de  las  Companias  de  seguros  sobre  la  vida,  domiciliadas 
en  el  estranjero,  principiara  en  el  momento  mismo  en  que  su  representante  en  Chile 
perciba  la  prima  i  espida  la  poliza. 

9.  No  podrdn  organizarse  Compaiiias  de  seguros  con  un  capital  pagado  inferior 
a  cien  mil  pesos  i  sin  que  se  destine  a  fondos  de  reserva  a  lo  menos  la  cuarta  parte 
de  las  utUidades  hasta  completar  doscientos  mil  pesos. 

10.  Las  Companias  de  Seguros  pasaran  cada  seis  meses  al  Ministerio  de 
Hacienda,  para  su  pubUcacion  en  el  Diario  Oficial,  un  resumen  de  las  operaciones 
practicadas  en  el  semestre  anterior,  que  comprendera  las  primas  recibidas,  siniestros, 
seguros  pagados  i  riesgos  pendientes  en  Chile. 

La  cuenta  i  balance  anual  de  las  Companias  nacionales  i  de  las  ajencias  de  las 
Compaiiias  estranjeras  se  pubUcaran  en  un  diario  de  la  localidad  en  que  cada  Com- 
pania  tenga  su  ajencia  principal. 

Las  ajencias  de  Companias  estranjeras  formaran  una  cuenta  anual  del  estado 
de  los  fondos  de  la  Compania  en  Chile,  con  especificacion  de  las  sumas  percibidas 
por  primas,  los  gastos  de  administracion,  pago  de  poUzas,  jiros  de  valores  que  se 
envien  al  estranjero  o  que  se  reciban,  forma  de  inversion  de  valores  existentes  en 
el  pais,  reservas  especiales,  perdidas  i  ganancias  i  demas  detalles  que  manifiesten 
la  marcha  i  operaciones  de  la  Compania  en  Cliile. 

Las  ajencias  de  Companias  estranjeras  a  que  se  refiere  el  inciso  anterior  deberan, 
asimismo,  pubUcar  en  Chile  un  resumen  del  balance  jeneral  de  sus  operaciones. 

La  cuenta  a  que  se  refiere  el  inciso  3.°  se  pubUcara  en  la  forma  establecida  en 
el  inciso  2.°. 

11.  El  Presidente  de  la  RepubUca  designara  inspectores  de  oficinas  fiscales 
para  que  vijilen  las  operaciones,  hbros  i  cuentas  de  las  Compamjis  nacionales  o  ajen- 
cias de  Companias  estranjeras. 

Dichas  Companias  o  ajencias  deberd,n  manifestar  en  el  acto  a  los  inspectores 
sus  libros  i  archivos,  bajo  multa  de  un  mil  pesos. 

La  adulteracion  o  falsiticacion  de  los  balances  i  cuentas  a  que  se  refiere  esta 
lei,  sera  castigada  con  las  penas  que  establecen  los  articulos  193  i  194  del  Codigo  Penal. 

12.  Se  establece,  a  beneficio  fiscal,  una  contribucion  de  dos  por  ciento  sobre 
la  primera  prima  i  sobre  los  recibos  de  renovacion  de  toda  poHza  de  seguros  contra 
incendios. 

Esta  contribucion  no  afectara  a  los  reseguros. 

Las  inversiones  o  depositos  que  hagan  las  Compaiiias  estranjeras  i  los  capitales 
de  las  Companias  chilenas,  quedaran  eximidos  del  impuesto  de  haberes. 

13.  El  valor  de  las  poUzas  de  seguros  sobre  la  vida,  cede  esclusivamente  en  favor 
del  beneficiario. 

14.  El  pago  de  los  valores  asegurados  en  las  poUzas  emitidas  por  las  Com- 
panias de  que  trata  esta  lei,  se  hara,  acaecido  i  comprobado  que  sea  el  siniestro, 
sin  consulta  previa  a  las  oficinas  matrices. 
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7.  Insurance  companies  against  fire  and  other  risks  which  are  ranked  in  the 
first  class,  shall  pay  a  licence  of  three  thousand  pesos  per  annum;  companies  which 
are  ranked  in  the  second  class  shall  pay  a  licence  of  two  thousand  pesos.  Insurance 
companies  against  maritime  and  agricultural  risks  exclusively,  shaU  pay  a  licence  of 
five  hundred  pesos. 

Life  insurance  companies  shall  pay  a  Ucence  of  four  thousand  pesos,  if  they  are 
of  the  first  class,  and  of  three  thousand  pesos,  if  they  are  of  the  second  class. 

When  the  insurance  companies  are  estabUshed  abroad,  the  hcence  shall  only 
affect  their  principal  agency  in  Chile. 

The  licences  enacted  by  this  law  shall  be  fiscal,  shall  apply  to  both  national  and 
foreign  insurance  companies  and  shall  be  paid  one  half  in  the  month  of  January  and 
one  half  in  the  month  of  July  in  each  year. 

8.  The  foreign  insurance  companies  referred  to  by  this  Law  shall  be  considered 
to  be  domiciled  in  Chile  and  shall  be  subject  to  the  judicial  and  administrative  au- 
thorities, and  to  all  the  legislation  of  the  country  generally  for  the  purpose  of  all 
the  obligations  contracted  by  them. 

Without  restricting  his  powers,  their  Judicial  representation  shall  belong  to 
their  principal  agent  in  Chile,  whatever  be  the  terms  of  the  poUcies  or  of  the  powers 
of  attorney  of  the  agent. 

The  responsibility  of  hfe  insurance  companies  which  are  domiciled  abroad, 
shall  begin  from  the  moment  wherein  their  representative  in  Chile  receives  the  pre- 
mium and  issues  the  policy. 

9.  Insurance  companies  may  not  be  organized  with  a  paid  up  capital  of  less 
than  one  hundred  thousand  pesos  and  without  applying  at  least  a  fourth  part  of 
the  profits  to  the  reserve  funds  until  two  hundred  thousand  pesos  are  completed. 

10.  Every  six  months  insurance  companies  shaU  hand  to  the  Ministry  of  the 
Exchequer  for  its  publication  in  the  Diario  Oficial,  a  summary  of  the  transactions 
effected  in  the  previous  six  months,  which  shall  include  the  premiums  received, 
casualties,  insurances  paid  and  the  risks  pending  in  Chile. 

The  annual  account  and  balance-sheet  of  the  national  companies  and  of  the 
agencies  of  the  foreign  companies  shall  be  pubUshed  in  a  newspaper  of  the  locality 
where  each  company  has  its  principal  agency. 

The  agencies  of  the  foreign  companies  shall  draw  up  an  annual  account  of  the 
state  of  the  funds  of  the  company  in  Chile,  specifying  the  sums  received  as  premiums, 
the  expenses  of  administration,  paj'ments  of  policies,  negotiation  of  securities  sent 
abroad  or  received,  forms  of  investment  of  the  securities  which  exist  in  the  country, 
special  reserves,  losses  and  profits  and  other  details  to  show  the  progress  and  trans- 
actions of  the  company  in  Chile. 

The  agencies  of  foreign  companies,  to  which  the  previous  paragraph  refers, 
must  also  pubhsh  in  Chile  a  general  balance-sheet  of  their  transactions. 

The  account  to  which  the  third  paragraph  refers,  shall  be  pubhshed  as  enacted 
n    the  second  paragraph. 

11.  The  President  of  the  Repubhc  shall  appoint  inspectors  of  fiscal  offices  in 
order  that  they  may  keep  watch  over  the  transactions,  books  and  accounts  of  the 
national  companies  and  the  agencies  of  the  foreign  companies. 

The  said  companies  and  agencies  must  at  once  show  the  inspectors  their  books 
and  archives,  under  a  fine  of  one  thousand  pesos. 

The  manipulation  or  falsification  of  the  balance-sheets  and  accounts  referred 
to  in  this  Law,  shall  be  punished  by  the  penalties  enacted  by  articles  193  and  194  of 
the  Criminal  Code. 

12.  For  the  benefit  of  the  Treasury,  a  tax  is  enacted  of  two  per  centum  on  the 
first  premium  and  on  the  receipts  for  renewing  aU  policies  of  fire  insurance. 

This  tax  shaU  not  affect  re-insurance. 

The  investments  or  deposits  made  by  foreign  companies  and  the  capitals  of 
Chilean  Companies  shall  be  exempt  from  the  Property  Tax. 

13.  The  value  of  the  life  insurance  policies  accrues  in  favour  of  the  beneficiary 
only. 

14.  Payment  of  the  values  assured  by  pohcies  issued  by  companies  with  which 
this  Law  deals,  shall  be  effected  on  the  happening  and  proof  of  the  casualty,  without 
previous  reference  to  the  principal  offices. 
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15.  Quedan  suprimidas  las  patentes  que  en  la  actualidad  pagan  a  las  muni- 
cipalidades  las  Companias  de  seguros,  con  arreglo  a  la  lei  de  22  de  diciembre  de  1866. 

16.  Esta  lei  rejira  seis  meses  despues  que  sea  publicada  en  el  Diario  Oficial. 

17.  El  Presidente  de  la  RepiibUca  dictara  dentro  del  plazo  de  tres  meses  el 
reglamento  necesario  para  la  ejecucion  de  la  preaente  lei. 


Decreto  reglamentario. 

(De  14  de  Diciembre  de  1904.) 


Art.  1.  Las  Companias  estranjeras  de  seguros  que  deseen  establecer  ajencias 
en  Chile  o  mantener  las  que  actualmente  tienen  establecidas,  deberan  en  confor- 
midad  con  las  prescripciones  de  la  lei  numero  1712,  de  19  de  Noviembre  ultimo, 
presentarse  al  Ministerio  de  Hacienda  solicitando  se  las  autorice  para  ello,  i  acom- 
panando  testimonio  de  que  la  Sociedad  esta  organizada  con  arreglo  a  las  leyes  del 
pais  en  que  se  fundo,  i  un  ejemplar  de  su  ultimo  balance  i  memoria. 

En  esa  misma  solicitud  cada  Compania  podra  tambien  indicar  al  GSobiemo 
la  forma  en  que  constituira  en  Chile  la  garantia  a  que  se  refieren  los  articulos  2.  °, 
incises  2.°  i  5.°  de  la  lei  citada. 

En  vista  de  estos  antecedentes  el  Presidente  de  la  RepubUca  otorgara  o  no 
la  autorizacion  sohcitada,  clasificando  en  el  primer  caso  a  la  Compania  como  de 
primera  o  de  segunda  clase  i  precisando  el  modo  i  forma  en  que  debera  constituir 
su  garantia. 

2.  La  garantia  podra  consistir  en  dinero,  en  bienes  raices  situados  en  Chile, 
en  bonos  de  la  deuda  piibUca  estema  o  interna,  o  en  bonos  de  la  Caja  de  Credito 
Hipotecario,  o  de  los  Bancos  Hipotecario  de  Chile,  Garantizador  de  Valores,  Hipo- 
tecario,  i  demas  que  declare  aceptables  el  Presidente  de  la  Repubhca. 

La  estimacion  a  que  se  refiere  el  inciso  7.°  del  articulo  3.°  de  la  lei  se  hara  en  el 
mes  de  Marzo  de  cada  ano  por  el  Presidente  de  la  RepubUca.  Los  valores  en  moneda 
corriente  se  estimaran  en  eUa  i  en  moneda  de  oro  los  en  oro.  Para  la  constitucion 
de  las  garantias  valdra  lo  mismo  el  peso  papel  que  el  peso  nacional  de  oro  de  diez- 
iocho  peniques. 

3.  Los  depositos  de  dinero  pueden  hacerse  en  oro  nacional  o  esterlino  o  en 
moneda  corriente,  i  se  efectuaran  en  areas  fiscales. 

El  deposito  se  acreditara  con  el  certificado  respectivo  que  se  depositara  en  la 
Tesoreria  de  la  Casa  de  Moneda  de  Santiago,  i  en  el  cual  constara  que  ese  dinero 
se  ha  depositado  por  la  Compaiiia  de  que  se  trate  en  cumplimiento  de  lo  dispuesto 
por  la  lei  numero  1712;  i  que,  por  consiguiente,  no  podra  ser  retirado  sin  previo 
decreto  del  Supremo  Gobierno  i  sin  que  sea  cancelado  por  el  Ajente  de  la  Compania, 
el  Cajero  de  la  Casa  de  Moneda  i  el  Inspector  Fiscal  de  Seguros. 

4.  Si  la  garantia  se  constituyere  en  bonos  de  la  deuda  interna  o  en  bonos  de 
los  bancos  hipotecarios  chilenos,  habra  que  depositar  los  bonos  mismos  en  la  Teso- 
reria de  la  Casa  de  Moneda,  la  cual  dara  a  la  CompafLia  para  su  resguardo  un  certi- 
ficado en  que  consten  su  clase,  tipo  i  numeracion. 

Las  Companias  deberan  presentar  estos  certificados  al  Inspector  Fiscal  de 
Seguros  para  que  los  anote  en  el  Ubro  especial  de  garantias  que  el  debera  Uevar. 

5.  Si  la  garantia  se  constituyere  en  bonos  de  la  deuda  esterna  de  Chile,  bastara 
con  que  se  depositen  los  bonos  mismos  en  la  Tesoreria  Fiscal  de  Chile  en  Londres 
a  la  orden  de  la  Compaiiia  propietaria  i  de  la  Legacion  de  Chile  especificandose 
en  el  certificado  de  deposito  que  este  se  ha  efectuado  para  dar  cumphmiento  a  la 
lei  numero  1712,  i  que  no  podra  ser  retirado  sino  previo  decreto  del  Supremo  Go- 
bierno de  Chile  i  cancelacion  del  ajente  o  jerente  de  la  Compaiiia  depositaria  i  del 
Ministro  Diplomatico  de  Chile.  Los  intereses  correspondientes  a  estos  bonos  se 
pagaran  a  la  Compania  depositaria  sin  intervencion  de  la  Legacion  de  Chile. 

El  valor  de  los  bonos  que  se  amortizaren  sera  entregado  a  la  Compania  propie- 
taria en  cambio  de  un  nuevo  deposito  de  bonos  por  igual  o  mayor  cantidad  aceptado 
por  la  Legacion  de  Chile. 
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15.  The  licences  which  at  the  present  time  are  paid  to  the  municipahties  by 
insurance  companies,  according  to  the  Law  of  22  December  1866,  are  abohshed. 

16.  This  Law  shall  come  into  force  six  months  after  it  is  pubUshed  in  the 
Diario  Oficial. 

17.  Within  the  space  of  three  months,  the  President  of  the  RepubUc  shall  issue 
the  necessary  Regulation  for  carrying  out  this  law. 


The  regulating  decree. 

(14  December  1904.) 


Art.  1.  Foreign  insurance  companies  which  desire  to  estabhsh  agencies  in^Chile 
or  to  maintain  those  which  they  have  established  at  the  present  time,  must,  in  accord- 
ance with  the  provisions  of  Law  No.  1712  of  19  November  last  present  themselves 
to  the  Ministry  of  the  Exchequer  and  apply  for  an  authorisation  for  that  purpose, 
and  accompanj'  this  with  a  certificate  that  the  company  is  organized  in  accordance 
■ttith  the  laws  of  the  country  wherein  it  was  founded,  and  a  copy  of  its  last  balance- 
sheet  and  report. 

In  the  same  appUcation  each  company  may  hkewise  indicate  to  the  Government 
the  form  in  which  the  guaranty  referred  to  in  articles  2  (paragraph  2)  and  5  of  the 
said  Law  will  be  constituted  in  Chile. 

After  previous  inspection  thereof  the  President  of  the  Republic  shall  grant  or 
refuse  the  solicited  authorisation,  and  in  the  former  case,  classify  the  company  as 
of  the  first  or  second  class,  and  define  the  manner  and  form  in  which  its  guaranty 
has  to  be  constituted. 

2.  The  guaranty  may  consist  of  money,  real  estate  situated  in  Chile,  of  bonds 
of  the  pubhc  external  or  internal  debt,  or  of  bonds  of  the  Caja  de  Credito  Hipotecario, 
or  of  the  following  banks :  Hipotecario  de  Chile,  Garantizador  de  Valores,  Hipote- 
cario, and  others  which  the  President  of  the  Republic  may  declare  acceptable. 

The  valuation  referred  to  by  paragraph  7  of  article  3  of  the  Law,  shall  be  made 
in  the  month  of  March  in  each  year  by  the  President  of  the  Repubhc.  The  securities 
in  current  coin  shall  be  valued  therein,  and  those  in  gold  coin  in  gold.  For  the  purpose 
of  constituing  the  guaranties  the  paper  peso  shall  be  worth  the  same  as  the  gold 
national  peso  of  eighteen  pennies. 

3.  The  deposits  of  money  may  be  made  in  national  or  sterling  gold  or  in  current 
coin  and  shall  be  effected  in  the  Treasury  coffers. 

The  deposit  shall  be  proved  by  the  corresponding  certificate,  which  shall  be 
deposited  in  the  Treasury  of  the  Mint  of  Santiago,  and  it  shall  be  stated  therein 
that  that  money  has  been  deposited  by  the  company  in  question  in  fulfilment  of 
the  provision  of  the  Law  No.  1712 ;  and  that,  in  consequence,  it  cannot  be  withdrawn 
without  the  previous  order  of  the  Supreme  Government  and  without  its  being 
cancelled  by  the  agent  of  the  company,  the  cashier  of  the  Mint  and  the  Fiscal  Inspector 
of  Insurances. 

4.  If  the  guaranty  is  constituted  of  bonds  of  the  internal  debt  or  of  bonds  of 
the  Chilean  mortgage  banks,  it  shall  be  necessary  to  deposit  the  said  bonds  in  the 
Treasury  of  the  Mint,  which  shall  give  the  company  a  certificate  of  its  receipt  wherein 
shaU  be  stated  its  class,  value  and  enumeration. 

The  companies  must  produce  these  certificates  to  the  Fiscal  Inspector  of  Insurances 
in  order  that  he  may  note  them  in  the  special  book  of  guaranties  which  he  has  to  keep. 

5.  If  the  guaranty  is  constituted  of  bonds  of  the  external  debt  of  Chile,  it  shall 
be  sufficient  that  the  said  bonds  be  deposited  in  the  Fiscal  Treasury  of  Chile  in  London 
to  the  order  of  the  company  which  owns  them  and  of  the  Chilean  Legation,  specif  jnng 
in  the  certificate  of  deposit  that  this  has  been  effected  in  order  to  fulfil  Law  No.  1712, 
and  that  it  cannot  be  withdrawn  without  the  previous  order  of  the  Supreme  Govern- 
ment of  Chile  and  the  cancellation  by  the  agent  or  manager  of  the  depositing  com- 
pany and  of  the  Diplomatic  Minister  of  Chile.  The  interest  accruing  on  these  bonds 
shall  be  paid  to  the  depositing  company  without  the  intervention  of  the  Chilean 
Legation. 

The  value  of  redeemed  bonds  shall  be  paid  to  the  company  which  owns  them  in 
exchange  for  a  fresh  deposit  of  bonds  for  an  equal  or  greater  amount  accepted  by 
the  Chilean  Legation. 
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En  la  Tesoreria  de  la  Casa  de  Moneda  de  Santiago  bastara  con  depositar  estos 
certificados  de  deposito,  visados  i  anotados  previamente  por  el  Inspector  Fiscal 
de  Seguros. 

6.  Para  constituir  la  garantia  en  bienes  raices  se  acompaiiaran  los  titulos  de 
las  propiedades  que  se  ofrezcan,  testimonios  de  sus  dos  ultimos  avaliios  municipalea 
i  certificado  de  que  no  estan  afectas  a  ningun  gravamen  ni  prohibicion. 

Si  fueren  predios  urbanos  edificados,  se  acompaiiaran  tambien  sus  polizas  de 
seguros,  con  declaracion,  estampada  en  ellas,  de  que  ese  seguro  se  considerar4  vi- 
jente,  hayase  o  no  pagado  la  prima,  mientras  esas  propiedades  estuvieran  sirviendo 
de  garantia,  i  de  que,  en  caso  de  siniestro,  la  cantidad  asegurada  se  depositara  en 
areas  fiscales  en  la  forma  prescrita  en  el  articulo  3."  de  este  decreto. 

En  vista  de  estos  antecedentes,  el  Presidente  de  la  Repiiblica  aceptara  o  no  la 
propiedad  ofrecida  como  garantia. 

Si  la  aceptare,  el  decreto  debera  inscribirse  en  el  Rejistro  de  Hipotecas  i  Grava- 
menes  del  Conservador  de  Bienes  Raices  respectivo,  en  prueba  de  que  ese  predio 
queda  afecto  a  las  obUgaciones  contraidas  por  la  Compaiiia  en  Chile,  i  de  que  entre- 
tanto  no  puede  enajenarse  ni  gravarse,  en  conformidad  a  lo  dispuesto  por  el  inciso 
final  del  articulo  3.°  de  la  lei  numero  1712. 

De  ese  decreto  se  tomara  tambien  razon  en  la  Tesoreria  Municipal  respectiva, 
para  que  esa  propiedad  quede  exenta  del  impuesto  de  haberes,  en  conformidad  al 
articulo  12  de  dicha  lei. 

Una  copia  del  decreto,  anotada  en  la  Inspeccion  Fiscal  de  Seguros,  se  deposi- 
tara en  la  Tesoreria  de  la  Casa  de  Moneda,  junto  con  las  polizas  de  seguros  de  la  pro- 
piedad. 

7.  Para  todo  cambio,  sustitucion  o  cancelacion  de  garantia  se  necesitara  de 
decreto  del  Presidente  de  la  Republica,  previo  informe  del  Inspector  Fiscal  de 
Seguros. 

Pero  los  bonos  que  se  amortizaren  en  Chile  podran  ser  sustituidos  por  otros 
analogos  sin  otro  acuerdo  que  el  del  Inspector  Fiscal  de  Seguros  i  el  del  Tesorero 
de  la  Casa  de  Moneda ;  i  respecto  de  las  amortizaciones  de  bonos  de  la  deuda  esterna 
se  procedera  como  se  indico  en  el  articulo  5.  °,  visandose  tambien  por  aquel  i  entre- 
gandose  a  este  los  certificados  de  deposito  correspondientes  a  los  nuevos  bonos. 

8.  Ninguna  Compaiiia  podra  constituir  una  garantia  superior  en  un  diez  por 
ciento  a  la  que  le  correspondiere. 

9.  La  Tesoreria  de  la  Casa  de  Moneda  cobrara  directamente  los  cupones  i  la 
amortizacion  de  los  bonos  aUi  depositados  en  garantia  por  las  Ajencias  de  Companias 
estranjeras  de  seguros,  entregandolos  a  estas  bajo  recibo,  i  bastara  con  la  declara- 
cion escrita  de  la  Tesoreria  para  que  a  esos  valores  no  se  les  cobre  el  impuesto  de 
haberes  de  que  los  exime  el  articulo  12  de  la  lei. 

10.  Las  Compaiiias  de  Seguros  sobre  la  vida,  al  presentarse  soUcitando  su 
autorizacion  para  permanecer  o  instalarse  en  Chile,  deberan  declarar  por  cual  de 
los  dos  medics  seiialados  por  el  articulo  5.  °  de  la  lei  optan  para  constituir  su  garantia. 

Estas  Companias  podran  constituir  integramente  su  garantia  en  bienes  raices, 
en  dinero  o  en  los  valores  indicados  en  este  decreto. 

Las  Compaiiias  estranjeras  que  hubieren  efectuado  seguros  sobre  la  vida,  pero 
que  ahora  no  quieran  seguir  dedicandose  a  este  ramo,  no  estaran  obUgadas  a  soU- 
citar  autorizacion  ni  a  constituir  garantia  como  Companias  de  Seguros  sobre  la  vida, 
para  el  solo  efecto  de  percibir  las  primas  i  pagar  los  siniestros  correspondientes  a  las 
operaciones  reaUzadas  por  ellas  antes  de  la  vijencia  de  la  lei  numero  1712. 

11.  Las  Companias  nacionales  de  seguros  deberan  presentar  dentro  de  tres 
meses  al  Ministerio  de  Hacienda  un  ejemplar  de  sus  dos  ultimas  memorias  semestrales, 
para  que  segun  ellas  se  las  clasifique  como  de  primera  o  de  segunda  clase  para  el 
pago  de  la  patente  establecida  por  el  articulo  7.°  de  la  lei. 

12.  Las  Companias  nacionales  que  por  sus  estatutos  esten  autorizadas  para  efec- 
tuar  varias  clases  de  seguros,  deberan  declarar  si  actualmente  se  dedican  a  seguros 
sobre  la  vida ;  i  solo  en  este  caso  pagaran  tambien  la  patente  especial  a  este  jLro  esta- 
blecida en  el  inciso  3.°  del  articulo  7.°  de  la  lei. 

Si  mas  tarde  quisieren  efectuarlos,  deberan  dar  aviso  previo  al  Ministerio  de 
Hacienda  i  a  la  Inspeccion  de  Seguros  i  pagar  dicha  patente. 

Si  no  dieren  oportunamente  ese  aviso,  se  les  cancelara  su  autorizacion  como 
sociedades  anonimas. 
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It  shall  be  sufficient  to  deposit  in  the  Treasury  of  the  Mint  of  Santiago  these 
certificates  of  deposit,  previously  countersigned  and  noted  by  the  Fiscal  Inspector 
of  Insurances. 

6.  For  the  purpose  of  constituting  the  guaranty  on  real  estate,  the  titles  of  owner- 
ship wliich  are  offered  shall  be  accompanied  by  certified  copies  of  their  two  last 
municipal  valuations  and  a  certificate  that  they  are  not  subject  to  any  charge  or 
injunction. 

If  they  are  of  urban  building  property,  they  shall  be  accompanied  also  by  their 
insurance  pohcies,  with  a  statement  stamped  thereon  that  that  insurance  shall  be 
considered  in  force,  whether  the  premium  is  paid  or  not,  so  long  as  those  properties 
are  forming  the  guaranty,  and  that,  in  case  of  casualty,  the  amount  insured  shall  be 
deposited  in  the  Treasury  coffers  as  prescribed  by  article  3  of  this  Decree. 

On  previous  inspection  thereof,  the  President  of  the  Repubhc  shall  accept  or 
refuse  the  property  offered  as  guaranty. 

If  he  accepts  it,  the  decree  shall  be  inscribed  in  the  Register  of  Mortgages  and 
Charges  of  the  proper  Conservador  of  Real  Estate,  as  evidence  that  that  property 
is  subject  to  the  obligations  contracted  by  the  company  in  Chile,  and  that  meanwhile 
it  cannot  be  aUenated  or  charged,  in  accordance  with  the  provision  of  the  final  para- 
graph of  article  3  of  Law  No.  1712. 

This  decree  shaD  also  be  entered  in  the  corresponding  Municipal  Treasury,  in 
order  that  that  property  may  be  exempt  from  property  tax,  in  accordance  with 
article  12  of  the  said  Law. 

A  copy  of  the  decree,  noted  in  the  Fiscal  Inspection  of  Insurances,  shall  be  deposit- 
ed in  the  Treasury  of  the  Mint,  attached  to  the  insurance  pohcies  of  the  property. 

7.  For  every  change,  substitution  or  cancellation  of  a  guaranty,  a  decree  of  the 
President  of  the  Repubho  shall  be  required,  after  a  previous  report  of  the  Fiscal 
Inspector  of  Insurances. 

But  bonds  which  are  redeemed  in  Chile  may  be  replaced  by  other  like  bonds 
with  only  the  consent  of  the  Fiscal  Inspector  of  Insurances  and  that  of  the  Treasury 
of  the  Mint ;  and  as  regards  the  amortisations  of  bonds  of  the  external  debt,  proceedings 
shall  follow  the  directions  of  article  5,  the  certificates  of  the  deposit  corresponding 
to  the  fresh  bonds  being  also  countersigned  by  the  former  and  delivered  to  the  latter. 

8.  No  company  may  constitute  a  guaranty  greater  by  ten  per  centum  than  its 
required  amount. 

9.  The  Treasury  of  the  Mint  shall  directly  collect  the  coupons  and  amortisation 
of  the  bonds  there  deposited  as  guaranty  by  the  agencies  of  foreign  insurance  com- 
panies, delivering  them  to  the  latter  under  a  receipt,  and  a  written  statement  by 
the  Treasury  shall  be  sufficient  for  these  securities  not  having  the  property  tax 
from  which  they  are  exempt  by  article  12  of  the  Law  collected. 

10.  Life  insurance  companies,  on  appearing  to  apply  for  authorisation  to  remain 
or  instal  themselves  in  Chile,  must  state  which  of  the  two  means  set  out  in  article 
5  of  the  Law,  they  choose  for  the  constitution  of  their  guaranty. 

These  companies  may  whoUy  constitute  their  guaranty  of  real  estate,  of  money 
or  of  the  securities  defined  by  this  Decree. 

Foreign  companies  which  have  effected  life  insurances,  but  which  do  not  now 
wish  to  continue  to  devote  themselves  to  this  branch,  shall  not  be  obhged  to  apply 
for  authorisation  or  to  constitute  a  guaranty  as  life  insurance  companies  for  the 
purpose  only  of  receiving  the  premiums  and  paying  the  casualties  which  correspond 
to  transactions  effected  by  them  before  Law  No.  1712  came  into  force. 

11.  National  insurance  companies  must  present  to  the  Ministry  of  the  Exchequer 
within  three  months  a  copy  of  tlieir  two  last  six-monthly  reports,  in  order  that  they 
may  be  accordingly  classified  as  of  the  first  or  second  class  for  the  purpose  of  the 
payment  of  the  licence  enacted  by  article  7  of  the  Law. 

12.  National  companies  which  are  authorised  by  their  articles  to  effect 
various  classes  of  insurances,  must  declare  if  at  the  present  time  they  devote  them- 
selves to  life  insurances;  and  only  in  the  latter  case  shall  they  also  pay  the  special 
licence  for  this  business,  enacted  by  paragraph  3  of  article  7  of  the  Law. 

If  they  desire  to  effect  them  later,  they  must  give  previous  notice  to  the  Ministry 
of  the  Exchequer  and  to  the  Inspection  of  Insurances  and  pay  the  said  hcence. 

If  they  do  not  give  this  notice  in  good  time,  their  authorisation  as  limited  com- 
panies shall  be  cancelled. 

23* 
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Las  que  hubieren  efectuado  seguros  sobre  la  vida,  pero  que  no  quisieren  con- 
tinuar  haci6ndolos,  no  estaran  afectas  al  pago  de  dicha  patente. 

13.  La  patente  consistira  en  el  simple  recibo  otorgado  por  dupUcado  por  la 
Tesoreria  Fiscal  del  departamento  en  que  funcionare  la  jerencia  o  la  ajencia  prin- 
cipal de  cada  Compaiiia  de  Seguros. 

En  ese  recibo  se  espresara  el  nombre  de  la  Compaiiia  pagadora,  su  clase  i  el 
periodo  a  que  corresponda  la  patente  pagada. 

El  pago  de  la  primera  patente  debera  efectuarse  en  juUo  de  1905,  i  en  confor- 
midad  a  lo  prescrito  en  el  articulo  7.°  de  la  lei,  las  patentes  seran  de  tres  mil  pesos 
anuales  para  las  Companias  nacionales  o  estranjeras  contra  incendio  i  riesgos  maritimos 
o  agricolas  de  primera  clase  i  de  dos  mil  pesos  para  las  de  segunda  clase ;  de  cuatro 

0  de  tres  mil  pesos,  segun  su  clase,  para  las  de  seguro  sobre  la  vida,  i  de  quinientos 
pesos  para  las  de  riesgos  maritimos  o  agricolas,  esclusivamente. 

Todas  las  Companias  deberan  enviar  a  la  Inspeccion  Fiscal  de  Seguros  el  dupli- 
cado  de  cada  pago  de  patente  que  efectuaren. 

14.  Dentro  de  los  treinta  dias  siguientes  a  cada  trimestre  las  Compaiiias  na- 
cionales de  seguros  i  las  ajencias  de  las  estranjeras,  en  prueba  de  haber  pagado 
la  contribucion  del  dos  por  ciento  sobre  sus  primas  liquidas,  establecida  por  el 
articulo  12  de  la  lei,  remitiran  a  la  Inspeccion  Fiscal  de  Seguros,  junto  con  un  estado 
de  sus  operaciones  en  el  trimestre  anterior,  el  correspondiente  memorandum  de 
abono  en  areas  fiscales  por  el  monto  de  esa  contribucion. 

Las  Tesorerias  admitiran  estos  pagos  en  vista  de  la  simple  declaracion  de  las 
Compaiiias. 

Las  Companias,  para  determinar  sus  primas  liquidas,  solo  deduciran  las  que 
hubieren  pagado  por  reseguros. 

15.  El  deposito  o  inversion  del  cincuenta  por  ciento  de  sus  primas,  a  que  se 
refiereel  mimero  2.°  del  articulo  5.°  de  la  lei,  debera  efectuarse  enlosmesesde  enero 
i  juUo  de  cada  aiio  por  las  Companias  de  Seguros  sobre  la  vida  que  optaren  por 
constituir  asi  su  garantia. 

16.  Las  Companias  estranjeras  que  actualmente  tuvieren  acreditados  en  Chile 
dos  o  mas  ajentes  independientes  entre  si,  con  facultad  cada  uno  de  espedir  poUzas 

1  de  percibir  premios  i  solo  subordinados  a  su  jerencia  u  oficina  principal,  podran 
conservarlos,  con  tal  de  que  esta  circunstancia  se  esprese  en  su  sohcitud  de  autori- 
zacion,  que  sera  firmada  por  todos  ellos ;  i  a  condicion  de  que  solo  uno  de  esos  ajentes, 
que  se  designard,  quede  encargado  de  centraUzar  la  contabilidad  de  todas  las  opera- 
ciones efectuadas  por  la  Compaiiia  en  Cliile  para  el  efecto  de  constituir  la  garantia, 
pubUcar  el  balance,  enviar  los  estados  trimestrales  a  que  se  refiere  el  articulo  15  de 
este  decreto  i  pagar  la  patente  i  la  contribucion  del  dos  por  ciento  sobre  sus  primas 
liquidas. 

Este  ajente  se  reputara  el  ajente  principal  de  la  Compania  en  Chile,  responsable 
ante  las  autoridades  nacionales  de  todas  las  operaciones  efectuadas  por  la  Compania 
en  el  territorio  de  la  Republica. 

17.  La  Inspeccion  Fiscal  de  Seguros  sera  desempeiiada  por  uno  de  los  inspec- 
tores  de  oficinas  fiscales,  a  quien  se  nombrara  especialmente  con  este  objeto. 

La  Inspeccion  Fiscal  de  Seguros,  aparte  de  las  obUgaciones  que  le  imponen 
los  articulos  precedentes,  debera  pubUcar  trimestralmente  un  resiimen  de  los  estados 
de  operaciones  i  del  rendimiento  de  la  contribucion  que  le  hubieren  remitido  las 
Compaiiias ;  i  enviar  a  principio  de  cada  afio  al  Ministerio  de  Hacienda  i  a  la  Oficina 
de  Estadistica  un  cuadro  de  todo  el  movimiento  de  los  diversos  ramos  de  seguros 
en  el  aiio  anterior. 

En  este  cuadro  se  resumiran  los  balances  de  las  Compaiiias  nacionales  i  los  de 
las  ajencias  chilenas  de  las  Compaiiias  estranjeras,  de  modo  que  aparezcan  con 
claridad  la  cantidad  de  seguros  de  cada  clase  efectuados  por  cada  Compania  o  ajencia, 
las  primas  percibidas,  las  pagadas  por  reseguros,  lo  pagado  al  Fisco  por  patente  i 
por  contribucion  del  dos  por  ciento,  lo  pagado  por  siniestros,  la  utiUdad  o  perdida 
de  cada  institucion,  sus  fondos  acumulados,  si  fuere  Compaiiia  nacional,  i  la  garantia 
que  tuviere  constituida,  si  fuere  ajencia  de  Compania  estranjera. 

A  este  efecto  las  Companias  i  ajencias  enviaran  tambien  a  la  Inspeccion  un 
duplicado  de  los  datos  que,  segun  el  articulo  10  de  la  lei  mimero  1712,  deben 
remitir  al  Ministerio  de  Hacienda. 
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Those  which  have  effected  life  insurances,  but  do  not  wish  to  continue  to  effect 
them,  shall  not  be  subject  to  the  payment  of  the  said  Ucence. 

13.  The  Licence  shall  consist  of  a  simple  receipt,  issued  in  duplicate  by  the  Fiscal 
Treasm'y  of  the  department  in  which  the  princijial  managership  or  agency  of  each 
insurance  company  is  operating. 

The  name  of  the  paying  company,  its  class  and  the  period  to  which  the  paid 
licence  corresponds,  shall  be  expressed  in  that  receipt. 

The  payment  of  the  first  hcence  must  be  effected  in  July  1905,  and,  in  accord- 
ance with  the  provisions  of  article  7  of  the  Law,  the  hcences  shall  be  three  thousand 
pesos  a  year  for  national  or  foreign  insurance  companies  of  the  first  class  against  fire 
and  marine  or  agricultural  risks,  and  two  thousand  pesos  for  those  of  the  second 
class;  four  or  three  thousand  pesos,  according  to  their  class,  for  those  of  life  in- 
surance and  five  hundred  pesos  for  those  against  marine  or  agricultural  risks  ex- 
clusively. 

All  the  companies  must  send  a  duphcate  of  each  Ucence  payment  made  by 
them  to  the  Fiscal  Inspection  of  Insurances. 

14.  Within  the  thirty  days  following  each  three-monthly  period,  national 
insurance  companies  and  the  agencies  of  the  foreign  companies,  in  proof  of  having 
paid  the  tax  of  two  per  centum  on  their  net  premiums,  as  enacted  by  article  12  of 
the  Law,  shall  send  to  the  Fiscal  Inspection  of  Insurances  the  corresponding  memor- 
andum of  payment  into  the  fiscal  coffers  of  the  amount  of  that  tax,  together  with 
a  statement  of  their  transactions  for  the  previous  three  months. 

The  Treasuries  shall  admit  these  payments  on  inspection  of  the  simple  declaration 
of  the  companies. 

For  the  purpose  of  determining  their  net  premiums,  the  companies  shall  only 
deduct  those  which  they  have  paid  for  re-insurances. 

15.  The  deposit  or  investment  of  the  fifty  per  centum  of  their  premiums,  to 
which  No.  2  of  article  5  of  the  Law  refers,  must  be  effected  in  the  months  of  January 
and  July  in  each  year  by  the  hfe  insurance  companies  which  choose  thus  to  constitute 
theu'  guaranty. 

16.  Foreign  companies  which  at  the  present  time  have  two  or  more  accredited 
agents  in  Cliile  who  are  independent  of  each  other,  with  power  each  to  issue  policies 
and  receive  premiums,  and  are  only  subordinate  to  their  principal  agency  or  office, 
may  retain  them,  provided  that  this  fact  is  expressed  in  then-  appUcation  for  au- 
thorisation, which  shall  be  signed  by  them  all;  and  on  condition  that  only  one  of 
those  agents,  who  shall  be  defined,  shall  be  entrusted  with  centraUsing  the  account- 
keeping  of  aU  the  transactions  effected  by  the  company  in  Chile  for  the  purpose 
of  constituting  the  guaranty,  pubhshing  the  balance-sheet,  sending  the  three-monthly 
statements,  to  which  article  15  of  this  Decree  refers,  and  paying  the  licence  and  the 
tax  of  two  per  centum  on  their  net  premiums. 

This  agent  shall  be  considered  the  principal  agent  of  the  company  in  Chile,  and 
responsible  to  the  national  authorities  for  all  the  transactions  effected  by  the  company 
in  the  territory  of  the  Repubhc. 

17.  The  Fiscal  Inspection  of  Insmances  shall  be  discharged  by  one  of  the  in- 
spectors of  fiscal  offices,  who  shall  be  specially  aj)pointed  for  this  purpose. 

Apart  from  the  obligations  imposed  thereon  by  the  previous  articles,  the  Fiscal 
Inspection  of  Insurances  must  pubhsh  every  three  months  a  summary  of  the  state- 
ments of  the  transactions  and  of  the  payment  of  the  tax  which  the  companies  have 
sent  to  it ;  and  at  the  begiiming  of  each  year  must  send  to  the  Ministry  of  the  Exchequer 
and  to  the  Statistical  Office  a  table  of  all  the  movements  in  the  different  branches 
of  insurance  in  the  previous  year. 

In  this  table,  the  balance-sheets  of  the  national  companies  and  those  of  the 
Chilean  agencies  of  the  foreign  companies  shall  be  summarised,  in  such  a  way  that 
there  shall  clearly  appear  both  the  amount  of  the  insurances  of  each  class  effected 
by  each  company  or  agency,  the  premiums  received,  the  payments  for  re-insurance, 
the  payments  to  the  Treasury  for  hcences,  and  for  the  tax  of  two  per  centum,  the 
payments  for  casualties,  the  profit  or  loss  of  each  institution,  its  accumulated  funds, 
if  the  company  is  national,  and  the  guaranty  which  it  has  constituted,  if  it  is  an 
agency  of  a  foreign  company. 

For  this  purpose  the  companies  or  agencies  shall  also  send  to  the  Inspection 
a  duplicate  of  the  facts  which  they  must  send  to  the  Ministry  of  the  Exchequer 
according  to  article  10  of  Law  No.  1712. 
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El  Inspector  Fiscal,  en  conformidad  a  lo  dispuesto  por  el  articulo  11  de  la  lei, 
se  impondra,  cuando  lo  creyere  conveniente,  de  los  libros  i  cuentas  de  las  Cbm- 
panias  i  visara  los  balances  anuales  o  semestrales  de  todas  ellas. 


Reglamento  consular. 

(De  9  de  abril  de  1897.) 


Capitulo  VII.     Atribuciones  i  deberes   de  los  c6nsules  con  relacion 
a  la  marina  mercante  nacional. 

83.  Los  consules  deben  prestar  a  la  marina  mercante  nacional  la  proteccion 
i  el  apoyo  de  su  caracter  consular  en  los  puertos  comprendidos  en  su  distrito.  Velaran, 
en  consecuencia,  porque  se  les  otorguen  los  derechos,  franquicias  i  exenciones  que 
les  correspondan  por  tratados,  leyes  o  practicas  vijentes. 

84.  Deben  igualmente  velar  porque  los  buques  nacionales  naveguen  segun  las 
leyes  chUenas  i  se  conformen  a  las  disposiciones  locales  en  los  puertos  estranjeros 
a  que  arribaren. 

85.  Los  consules  proporcionaran  a  los  capitanes  de  buques  nacionales,  que 
por  primera  vez  Ueguen  a  los  puertos  a  donde  aquellos  residan,  las  informaciones 
necesarias  para  que  puedan  obrar  de  conformidad  a  las  leyes  o  reglamentos  del  pais. 

86.  Los  consules  cuidaran,  asimismo,  de  que  las  naves  nacionales  que  nave- 
guen entre  puertos  estranjeros  o  entre  6stos  i  puertos  chilenos  reunan  las  condiciones 
de  navegabilidad  i  que  esten  provistas  de  embarcaciones  menores,  aparatos  de  sal- 
vamento,  pertrechos,  viveres,  aparejos  e  instrumentos  necesarios.  Para  acreditar 
el  buen  estado  de  la  nave  se  le  hara  reconocer  cada  ano  si  es  de  vela  i  cada  seis  meses 
si  es  de  vapor.  Los  consules  de  ChUe ,  para  practicar  este  reconocimiento,  nombraran 
dos  o  mas  peritos  elejidos  entre  los  capitanes  o  constructores  maritimos  que  se  encuen- 
tren  en  el  puerto,  i  en  vista  del  informe  de  los  peritos,  espediran  el  certiJEicado  respec- 
tivo.  Los  gastos  que  ocasione  este  examen  o  reconocimiento  seran  de  cuenta  de  la 
nave. 

87.  Sin  perjuicio  de  lo  dispuesto  en  el  articulo  anterior,  cuando  un  buque 
nacional  surto  en  un  puerto  estranjero  deba  emprender  largo  viaje,  el  Consul  exijira 
del  capitan,  antes  de  devolverle  los  papeles,  la  certificacion  por  dos  peritos  acordes 
del  buen  estado  de  navegabilidad  de  la  nave  i  de  la  estiva  de  la  carga.  Por  lo  menos, 
uno  de  estos  peritos  sera  nombrado  por  el  Consul.  Los  gastos  que  esta  dilijencia 
ocasione  seran  tambien  de  cuenta  de  la  nave. 

88.  Dentro  de  las  veinticuatro  boras  siguientes  al  acto  de  fondear  un  buque 
nacional,  o  de  haber  sido  admitido  a  libre  platica,  su  capitan,  o  en  defecto  de  el  la 
persona  que  lo  mande,  hara  ante  el  Consul  residente  en  el  lugar  una  declaracion 
verbal  en  que  se  especifique  el  puerto  i  dia  de  salida,  las  escalas  o  arribadas  que  haya 
hecho,  el  rumbo  que  haya  seguido,  la  caUdad  i  pertenencia  del  cargamento.  Pondra 
asimismo,  en  su  conocimiento  los  pehgros  ocurridos  durante  la  navegacion,  averias, 
encuentros,  desordenes  i  cualquier  otro  acontecimiento  de  in  teres  que  haya  ocurrido 
a  bordo,  ya  sea  en  alta  mar  o  en  los  puertos  de  escala  o  arribada.  Le  exhibira  el  libro 
en  que  se  anotan  los  castigos  i  le  dara  cuenta  de  los  deUtos  cometidos  durante  el 
viaje,  delas  medidas  de  represion  o  prevencion  empleadas  i  de  las  dilijencias  practi- 
cadas  para  comprobar  los  deUtos.    (Formularies  nums.  6  i  7.) 

89.  Cuando  el  Consul  lo  crea  conveniente  podra  exijir  por  escrito  aqueUa  decla- 
racion, firmada  por  el  capitan  i  dos  testigos  elejidos  a  su  arbitrio  entre  los  individuos 
que  se  encuentren  a  bordo.  Podra  tambien  exijir  que  se  le  exhiba  el  diario  de  nave- 
gacion, Ubro  de  cargamentos,  contrato  de  fletamentos,  conocimientos,  contratos 
de  enganche  i  en  jeneral  cualquier  otro  documento  relativo  a  la  nave  o  a  la  carga. 
(Formulario  num.  8). 

90.  Al  hacer  las  declaraciones  a  que  se  refiere  el  articulo  88,  se  depositaran 
en  el  Consulado,  entregandose  por  el  Consul  el  recibo  correspondiente :  1.°  la 
patente,  el  rol  de  tripulacion  i  la  matricula  de  la  nave ;  —  2.  °  dos  copias  autorizadas 
de  las  partidas  de  nacimientos  o  muertes  acaecidos  a  bordo,  i  —  3.  °  un  ejemplar 
de  cada  uno  de  los  testamentos  maritimos  que  se  hubieren  otorgado  a  bordo,  en 
conformidad  con  el  articulo  1055  del  Codigo  Civil.    (Formulario  num.  9.) 
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In  accordance  with  the  provisions  of  article  1 1  of  the  Law,  the  Fiscal  Inspector, 
when  he  thinks  fit,  shall  take  possession  of  the  books  and  accounts  of  the  companies 
and  examine  the  annual  or  six-monthly  balance-sheets  of  them  aU. 


Consular  Regulation. 

(9  April  1897.) 

Chapter  VII.   Powers  and  duties  of  consuls  in  relation  to  the  national 

merchant  marine. 

83.  Consuls  must  afford  the  national  merchant  marine  the  protection  and  aid 
of  their  consular  character  in  the  ports  included  in  their  districts.  They  shall  conse- 
quently take  care  that  they  are  granted  the  rights,  franchises  and  exemptions  Avhich 
are  theirs  by  current  treaties,  laws  or  customs. 

84.  They  must  likewise  take  care  that  the  national  vessels  sail  according  to 
Chilean  law  and  conform  to  the  local  provisions  of  the  foreign  ports  at  which  they  call. 

85.  The  Consuls  shall  give  the  masters  of  national  vessels  which  arrive  for  the 
first  time  at  the  ports  where  the  former  reside,  the  information  necessary  to  enable 
them  to  act  in  conformity  with  the  laws  and  regulations  of  the  country. 

86.  Consuls  shall  also  take  care  that  national  vessels  which  sail  between  foreign 
ports  or  between  foreign  and  Chilean  ports  possess  the  conditions  of  seaworthiness 
and  be  provided  with  boats,  salving  apparatus,  stores,  provisions,  tackle  and  necessary 
implements.  To  prove  the  good  condition  of  a  vessel,  she  shall  be  surveyed  once  a 
year,  if  a  saihng  ship,  and  every  six  months,  if  a  steamer.  For  the  purpose  of  making 
this  survey  the  Chilean  Consuls  shall  appoint  two  or  more  experts  chosen  from  the 
masters  or  marine  shipbuilders  who  are  in  the  port,  and  in  view  of  the  report  of  the 
experts,  they  shall  issue  the  corresponding  certificate.  The  expenses  occasioned  by 
this  examination  or  survey  shall  be  borne  by  the  vessel. 

87.  Without  prejudice  to  the  provisions  of  the  preceding  article,  when  a  national 
vessel,  anchored  in  a  foreign  port,  has  to  take  a  long  voyage,  the  Consul  shall  demand 
from  the  master,  before  returning  him  the  papers,  a  certificate  by  two  experts  showing 
the  good  condition  of  the  seaworthiness  of  the  vessel  and  of  the  stowage  of  the  cargo. 
At  least  one  of  these  experts  shall  be  appointed  by  the  Consul.  The  expenses  caused 
by  this  measure  shall  hkewise  be  borne  by  the  vessel. 

88.  Within  twenty-four  hours  following  the  act  of  anchoring  a  national  vessel, 
or  her  being  admitted  to  free  pratique,  her  master,  or  in  his  default,  the  person 
who  commands  her,  shall  make  a  verbal  declaration  before  the  Consul  residing 
in  the  place,  wherein  are  specified  the  port  and  day  of  saihng,  the  calls  or  arrivals 
which  she  has  made,  the  course  which  she  has  followed,  the  quahty  and  ownership 
of  the  cargo.  He  shall  likewise  inform  him  of  the  dangers  run  during  the  voyage, 
the  losses,  vessels  spoken,  disorders  and  every  other  incident  of  interest  which  has 
occurred  on  board,  whether  on  the  high  seas  or  in  the  ports  of  call  or  refuge.  He 
shall  produce  to  him  the  book  in  which  the  punishments  are  noted  and  shall  give 
him  an  account  of  the  crimes  committed  during  the  voyage,  of  the  measures  of 
repression  or  prevention  employed  and  of  the  steps  taken  to  prove  the  crimes  (Forms 
Nos.  6  and  7). 

89.  When  the  Consul  thinks  fit,  he  may  require  that  declaration  to  be  in  writing, 
signed  by  the  master  and  two  witnesses,  freely  chosen  by  him  among  the  individuals 
fovmd  on  board.  He  may  also  require  that  the  log  should  be  shown  to  him,  and  the 
cargo-book,  charter-party,  bills  of  lading,  articles  and  generally  every  other  document 
relating  to  the  vessel  or  the  cargo  (Form  No.  8). 

90.  On  making  the  declarations  referred  to  by  article  88,  there  shall  be  deposited 
in  the  Consulate,  for  which  the  Consul  shall  give  the  corresponding  receipt:  1.  The 
licence  to  navigate,  the  muster-roll  and  the  register  of  the  vessel;  —  2.  Two  authen- 
ticated copies  of  the  entries  of  the  births  and  deaths  which  have  occurred  on  board 
and  —  3.  A  copy  of  each  of  the  seamen's  wills  which  have  been  executed  on  board  in 
conformity  with  article  1055  of  the  Civil  Code  (Form  No.  9). 
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91.  Al  recibir  en  deposito  las  copias  de  las  partidas  de  nacimiento  o  muerte, 
o  de  los  testamentos  hechos  durante  el  viaje,  el  Consul  estendera  en  el  rejistro  respec- 
tive, el  acta  correspondiente,  haciendo  constar  en  eUa  las  irregularidades  que  hubiere 
notado. 

92.  Si  el  Consul  descubre,  sea  per  la  declaracion  del  capitan  o  tripulacion,  o  por 
cualquier  otro  medio,  que  aquel  omitio  levantar  acta  de  los  nacimientos  o  defuncio- 
ones  ocurridos  en  el  viaje,  o  que  ha  ocultado  algun  testamento  otorgado  a  bordo, 
procedera  a  formar  el  proceso  respectivo  i  dara  cuenta  de  esos  hechos  a  la  brevedad 
posible  al  Ministerio  de  Marina. 

93.  Por  los  libros  i  papeles  de  la  nave  examinaran  los  consules  si  hai  alguna 
parte  de  la  carga  que  no  haya  pagado  los  derechos  de  esportacion  a  que  estaba 
sujeta;  i  en  caso  afirmativo,  lo  comunicaran  al  Ministerio  de  Hacienda,  indicandole 
el  nombre  del  buque  i  su  capitan,  la  fecha  i  el  puerto  de  Chile  de  donde  saUo  i  la 
carga  que  conduce. 

94.  En  los  puertos  en  que  las  autoridades  locales  no  exijan  carta  de  sanidad,  la 
presentara  el  capitan  al  Consul,  declarando  si  ha  tenido  eiifermos  durante  la  tra- 
vesia,  el  tratamiento  que  se  les  ha  dado,  los  medios  de  curacion  que  se  han  empleado 
i  los  demas  hechos  que  tengan  relacion  con  la  salubridad  de  la  nave. 

95.  En  el  caso  de  que  el  puerto  se  haUare  infestado  de  enfermedad  contajiosa,  el 
Consul  informara  al  capitan  con  la  brevedad  posible  del  estado  de  salubridad  piiblica 
i  de  los  reglamentos  destinados  a  prevenir  el  contajio  o  a  evitar  su  propagacion. 

96.  Se  entregara  al  Consul  el  acta  de  defuncion  i  un  ejemplar  del  inventario 
que  se  hubiere  formado  de  los  bienes  del  que  hubiere  faUecido  en  un  buque  nacional 
en  alta  mar.  Los  papeles  i  efectos  pertenecientes  al  difunto  se  depositaran  tambien 
por  el  capitan  en  poder  del  Consul,  quien  procedera  a  ordenar  la  venta  de  los  objetos 
que  no  puedan  conservarse  sin  deterioro.  Si  la  muerte  ocurriere  en  un  puerto  estran- 
jero,  el  Consul  en  cuya  jurisdiccion  hubiere  ocurrido  el  suceso,  estendera  el  acta 
de  defuncion  en  vista  de  las  declaraciones  que  tomara  i  remitira  lo  obrado  al  Ministerio 
de  Maiina.  Si  en  seis  meses  no  fueren  reclamados  aqueUos  objetos,  el  Consul  ordenara 
la  venta  de  eUos  i  dara  cuenta  al  Ministerio  de  Marina. 

97.  En  los  puertos  de  escala  o  arribada  forzosa  se  presentaran  al  Consul  los 
papeles  de  la  nave  para  que  scan  examLnados  i  visados  por  el.  El  Consul  agregara 
a  la  carta  de  sanidad  las  anotaciones  del  caso  sobre  el  estado  sanitario  del  puerto. 

98.  El  Consul,  cuando  la  nave  estuviere  hsta  para  zarpar,  entregara  al  capitan 
los  papeles  del  buque  que  se  hubieren  depositado  en  el  Consulado  i  visara  la  hsta 
de  pasajeros,  el  manifiesto  de  las  mercaderias  que  componen  el  cargamento  del  buque 
i  en  que  aparezca  el  valor  aproximativo  de  eUas  i  su  nacionalidad,  los  distintos  cono- 
cimientos  o  pohzas  de  embarque,  la  hcencia  de  las  autoridades  para  partir  i  la  carta 
de  sanidad  que  hubiere  espedido  la  autoridad  local.  En  caso  que  la  autoridad  local 
no  espidiere  esa  carta,  la  dara  el  Consul.     (Formulario  num.  10.) 

99.  Al  Consul  del  puerto  de  descarga,  de  escala  o  de  arribada  de  mas  de  vein- 
ticuatro  horas,  se  presentara  una  razon  nominal  de  los  individuos  de  la  tripulacion 
que  se  hayan  enganchado,  o  de  los  pasajeros  que  se  hayan  recibido  en  puerto  estran- 
jero  donde  no  hubiere  Consul  chileno  a  fin  de  que  sean  inscritos  en  el  rol  o  en  el 
documento  que  corresponda.     (Formulario  num.  11.) 

100.  El  Consul  anotara,  del  mismo  modo,  la  desercion,  falta  motivada  o  falle- 
cimiento  de  cualquiera  persona  de  la  tripulacion  i  los  nombres  de  los  pasajeros  muertos 
o  desembarcados.     (Formulario  niim.  12.) 

101.  El  Consul  cuidara  de  que  todo  tripulante  que  sea  desembarcado  con 
arreglo  a  su  contrata,  obtenga  del  capitan  el  ajuste  de  su  salario  i  la  correspondiente 
papeleta  de  desembarque. 

102.  Si  el  desembarco  no  ha  sido  motivado  por  dehto,  todo  hombre  de  la  tri- 
pulacion debe  ser  repatriado  i  su  subsistencia  i  repatriacion  seran  de  cuenta  de  la 
nave,  cuyo  capitan  entregara  al  Consul  el  valor  de  una  i  otra. 

103.  Los  consules  prestaran  a  los  capitanes  de  los  buques  nacionales  la  ayuda 
necesaria  para  que  enganchen  las  plazas  de  la  tripulacion  que  faltaren. 

104.  Corresponde  al  Consul  autorizar  el  desembarque  del  marinero  enfermo, 
cuyo  estado  de  gravedad  asi  lo  exijiere  para  que  sea  asistido  en  el  hospital  o  donde 
mejor  convenga.    (Formulario  num.  13.) 
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91.  On  receiving  on  deposit  the  copies  of  the  entries  of  births  and  deaths,  and 
of  the  wlls  made  during  the  voyage,  the  Consul  shall  draw  up  the  corresponding 
minute  in  the  proper  register,  and  cause  the  irregularities  wliich  he  may  have  noted 
to  be  stated  therein. 

92.  If  the  Consul  discovers,  either  by  the  declaration  of  the  master  or  crew,  or 
by  any  other  means,  that  the  former  has  omitted  to  make  entry  of  the  births  and 
deaths  which  have  occurred  on  tlie  voyage,  or  that  he  has  concealed  any  will  which 
has  been  executed  on  board,  he  shall  proceed  to  draw  up  the  proper  record  and  he 
shall  report  those  facts  to  the  Ministry  of  Marine  in  the  shortest  possible  time. 

93.  The  Consuls  shall  examine  the  books  and  papers  of  the  vessel  to  see  if  there 
is  any  part  of  the  cargo  which  has  not  paid  the  export  duty  to  which  it  was  sub- 
ject; and  if  this  is  the  case,  they  shall  inform  the  Ministry  of  the  Exchequer  thereof , 
and  shall  state  the  name  of  the  vessel  and  her  master,  the  date  and  port  of  Chile 
whence  she  sailed  and  the  cargo  which  she  carries. 

9-1:.  In  ports  wherein  the  local  authorities  do  not  require  a  biU  of  health,  the 
master  shall  produce  it  to  the  Consul  and  shall  declare  if  he  has  had  any  sick  persons 
during  the  passage,  the  treatment  which  has  been  given  them,  the  means  of  treat- 
ment which  have  been  employed  and  other  facts  which  relate  to  the  health  of  the 
vessel. 

95.  If  the  port  happens  to  be  uifected  with  contagious  illness,  the  Consul  shall 
as  quickly  as  possible  iiiform  the  master  of  the  state  of  pubhc  health  and  of  the  regul- 
ations intended  to  prevent  contagion  or  avoid  its  propagation. 

96.  The  record  of  the  death  and  a  copy  of  the  inventory  which  has  been  drawn  up 
of  the  property  of  a  person  who  has  died  in  a  national  vessel  on  the  high  seas  shall  be 
deUvered  to  the  Consul.  The  papers  and  effects  belonging  to  the  deceased  shall 
likewise  be  deposited  by  the  master  in  the  control  of  the  Consul,  who  shall  proceed 
to  order  the  sale  of  the  articles  which  cannot  be  preserved  without  deterioration. 
If  the  death  occurs  in  a  foreign  port,  the  Consul  within  whose  jurisdiction  the  event 
has  occurred,  shall  draw  up  the  record  of  the  death  on  hearing  the  declarations  which 
he  shall  take,  and  he  shall  remit  the  result  to  the  Ministry  of  Marine.  If  those  objects 
are  not  claimed  within  six  months,  the  Consul  shall  order  the  sale  thereof  and  render 
an  account  to  the  Ministry  of  Marine. 

97.  In  ports  of  call  or  refuge  the  ship's  papers  shall  be  produced  to  the  Consul 
to  be  examined  and  countersigned  by  him.  To  the  biU  of  health  the  Consul  shall  add 
suitables  notes  on  the  sanitary  state  of  the  port. 

98.  When  the  vessel  is  ready  to  weigh  anchor,  the  Consul  shall  dehver  to  the 
master  the  ship's  papers  which  have  been  deposited  in  the  Consulate  and  shall 
countersign  the  list  of  passengers,  the  manifest  of  the  goods  composing  the  cargo 
of  the  vessel  in  which  appear  the  approximate  value  thereof  and  their  nationaUty, 
the  different  bOls  of  lading  or  contracts  for  shipping,  the  hcence  to  sail  given  by  the 
authorities  and  the  biU  of  health  issued  by  the  local  authority.  In  case  the  local 
authority  does  not  issue  that  document,  the  Consul  shall  give  it  (Form  No.  10). 

99.  To  the  Consul  in  the  port  of  discharge,  of  call  or  refuge  there  shall  be  pre- 
sented for  more  than  twenty-four  hours,  a  named  list  of  the  members  of  the  crew 
who  have  been  engaged,  and  of  the  passengers  who  have  been  received  in  a  foreign 
port  where  there  was  no  Chilean  Consul,  so  that  they  may  be  inscribed  in  the  roU  or 
corresponding  document  (Form  No.  11). 

100.  In  the  same  way  the  Consul  shall  enter  the  desertion,  absence  (and  the 
reason)  or  death  of  any  member  of  the  crew  and  the  names  of  the  deceased  or  dis- 
embarked passengers  (Form  No.   12). 

101.  The  Consul  shall  take  care  that  every  member  of  the  crew  who  is  discharged 
accorduig  to  his  contract,  obtains  a  settlement  of  his  pay  and  the  corresponding 
paper  of  his  discharge. 

102.  If  the  discharge  has  not  been  occasioned  by  crime,  every  member  of  the 
crew  must  be  repatriated  and  the  expenses  of  his  maintenance  and  repatriation  shall 
be  borne  by  the  vessel,  the  master  whereof  shall  deliver  the  amount  of  both  to 
the  Consul. 

103.  The  Consuls  shall  render  the  masters  of  national  vessels  the  necessary  aid 
for  engaging  the  vacant  places  in  the  crew. 

104.  It  is  the  duty  of  the  Consul  to  authorise  the  discharge  of  a  sick  seaman, 
whose  serious  condition  requires  it,  in  order  that  he  may  be  attended  in  the  hospital 
or  wherever  is  most  suitable  (Form  No.   13). 
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105.  Si  el  buque  debe  zarpar  antes  de  hallarse  los  enfermos  en  estado  de  volver 
a  bordo,  el  Consul  tendrd.  derecho  de  exijix  que  el  capitan  deposite  en  su  poder  la 
suma  precisa  para  cubiir  los  gastos  probables  de  asistencia,  los  de  repatriacion  i 
los  sueldos  devengados. 

106.  Si  no  fuere  posible  estimar  lo  que  los  gastos  de  asistencia  cuesten,  el 
capitan  afianzara  el  pago  a  satisfaccion  del  Consul. 

107.  Lo  dispuesto  en  los  articulos  anteriores  no  es  aplicable  a  los  que  se  enfer- 
men  o  incapaciten  para  el  trabajo  a  consecuencia  de  vicios,  rinas  u  otras  causae 
semej antes.  Los  gastos  de  asistencia  i  curacion  seran  en  estos  casos  de  cuenta  esclu- 
siva  del  enfermo. 

108.  El  Consul  nombrara  al  que  ha  de  reemplazar  al  capitan  en  caso  de  muerte, 
cuando  faltare  el  piloto  o  contra-maestre  i  no  estuviere  en  el  lugar  el  dueno  del 
buque  o  su  representante.    (Fonnularios  niims.  14  i  15.) 

109.  Podia  tambien  el  Consul  autorizar  el  desembarque  i  reemplazo  del  capi- 
tan por  enfermedad  grave  de  este  i  procedera  de  oficio  o  a  instancia  de  la  tripulacion 
o  del  consignatario  a  removerlo,  cuando  hubiere  cometido  crimenes  o  delitos  a  bordo 
del  buque  o  resultaren  contra  el  cargos  graves  que  hagan  de  absoluta  necesidad  su 
separacion  del  mando.  El  Consul,  en  este  caso,  dara  cuenta  i  remitira  las  piezaa 
justificativas  al  Ministerio  de  Marina.    (Formularios  nums.  15  i  16.) 

110.  Cuando  se  tratare  de  cambiar  el  capitan  de  un  buque  nacional  en  un 
puerto  estranjero,  el  Consul  averiguara  si  la  persona  que  el  dueno  del  buque  o  su 
representante  propone  es  apta  por  su  honradez  i  conocimientos  para  desempenar  el 
puesto  i,  en  tal  caso,  le  estendera  su  nombramiento  i  anotara  el  cambio  en  la  patente 
de  navegacion. 

111.  Los  consules  comunicaran  a  la  Comandancia  Jeneral  de  Marina  los  nombres 
de  los  capitanes  que  por  mala  conducta,  imprevision  o  impericia  hubieren  compro- 
metido  notoriamente  la  seguridad  del  equipaje  o  los  intereses  de  los  armadores, 
aseguradores  u  otros  interesados  en  el  buque. 

112.  Los  consules  tienen  autoridad  bastante  para  los  actos  que  exije  el  man- 
tenimiento  del  orden  i  policia  interior  de  los  buques  mercantes  nacionales  surtos 
en  puertos  estranjeros. 

113.  Para  el  ejercicio  de  sus  actos  de  proteccion  o  autoridad,  los  consules  ten- 
dran  por  chilenos  a  los  estranjeros  que  sirvan  en  buques  nacionales.  Por  el  contrario, 
no  consideraran  como  chilenos  a  los  marineros  que  siendolo  estuvieren  embarcados 
en  un  buque  estranjero,  sino  en  el  caso  de  reclamar  su  proteccion  para  que  se  le 
cumplan  las  condiciones  de  su  contrato  de  enganche. 

114.  Si  algun  marinero  u  otra  persona  embarcada  a  bordo  de  un  buque  mer- 
cante  nacional  hubiere  cometido  algun  dehto  en  alta  mar,  el  Consul  levantara  una 
informacion  sumaria  acerca  del  hecho,  recibiendo  las  declaraciones  de  la  jente  de 
mar  i  pasajeros,  i  tomara  las  medidas  necesarias  para  que  los  dehncuentes  sean 
puestos  a  disposicion  de  los  juzgados  chilenos  competentes.  El  Consul  debera  re- 
clamar si  la  autoridad  local  intentare  conocer  de  los  deUtos  cometidos  en  alta  mar. 

115.  Si  los  deUtos  a  que  se  refiere  el  articulo  anterior,  fueren  cometidos  a  bordo 
despues  de  la  entrada  del  buque  a  un  puerto  estranjero,  el  Consul  dejara  obrar  libre- 
mente  a  los  tribunales  del  pais,  limitandose  a  exijir  que  se  cumplan  respecto  de  los 
procesados  las  disposiciones  legales. 

116.  Los  consvdes  conoceran  de  las  faltas  de  policia  cometidas  a  bordo  de  los 
buques  mercantes  nacionales  surtos  en  puertos  estranjeros  i  podran  decretar  penas 
correccionales  como  multa  o  arresto  en  el  mismo  buque. 

117.  Corresponde  a  los  consules  decidir  las  diferencias  sustentadas  entre  el 
capitan,  oficiales  i  otros  individuos  de  la  tripulacion  acerca  de  salaries  o  aUmentos. 
Decidiran  tambien  si  hai  o  no  lugar  a  la  resolucion  de  los  contratos  de  la  jente  de  mar 
i  las  cuestiones  que  se  presenten  entre  el  capitan  i  los  pasajeros  relativas  al  pasaje, 
salvo  que  estos,  desembarcando,  prefieran  someterse  a  los  juzgados  del  pais.  (For- 
mulario  num.  17.) 

118.  Los  consules  a  soUcitud  del  capitan  de  un  buque  nacional  reclamaran 
de  las  autoridades  locales  la  aprehension  i  entrega  de  los  marineros  desertores,  con- 
formandose  a  los  pactos  i  leyes  vijentes,  i  daran  al  capitan  un  certificado  de  los 
marineros  que  no  hayan  podido  ser  aprehendidos  o  entregados.  Los  gastos  de  la 
aprehension,  encarcelamiento  i  manutencion  en  tierra  de  los  desertores  seran  de 
cuenta  de  estos,  deduciendose  de  los  sueldos  devengados  o  de  los  que  en  adelante 
devengaren.    (Formularios  niims.  18,  19  i  20). 
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105.  If  the  vessel  must  weigh  anchor  before  the  sick  are  in  a  condition  to  return 
on  board,  the  Consul  shall  be  entitled  to  require  the  master  to  deposit  in  his  control 
the  sum  necessary  for  meeting  the  probable  expenses  of  attendance,  repatriation 
and  the  pay  due. 

106.  If  it  is  not  possible  to  estimate  what  the  expenses  of  attendance  coat,  the 
master  shall  give  security  for  payment  to  the  satisfaction  of  the  Consul. 

107.  The  provisions  of  the  previous  articles  do  not  apply  to  those  who  are 
sick  or  incapacitated  for  work  in  consequence  of  vices,  strifes  or  other  like  causes. 
In  these  cases,  the  expenses  of  attendance  and  treatment  shall  be  borne  exclusively 
by  the  sick  person. 

108.  The  Consul  shall  appoint  the  one  who  is  to  replace  the  master  in  case  of 
death,  in  default  of  the  navigating  officer  or  chief  officer,  and  when  the  owner  of 
the  vessel  or  his  representative  is  not  in  the  place  (Forms  Nos.  14  and  15). 

109.  The  Consul  may  hkewise  authorise  the  master  to  be  put  ashore  and  replaced 
in  consequence  of  his  serious  illness,  and  he  shall  proceed  to  remove  him  either  on 
his  own  initiative  or  at  the  instance  of  the  crew  or  of  the  consignee,  when  he  has 
committed  crimes  on  board  the  vessel  or  there  are  serious  charges  against  him  which 
make  his  removal  from  the  command  absolutely  necessary.  In  this  case  the  Consul 
shall  report  and  send  the  evidence  to  the  Ministry  of  Marine  (Forms  Nos.  15  and  16). 

110.  When  there  is  a  question  of  changing  the  master  of  a  national  vessel  in 
a  foreign  port,  the  Consul  shall  ascertain  whether  the  person  proposed  by  the  owner 
of  the  vessel  or  his  representative  is  fit  on  the  ground  of  honour  and  knowledge  to 
discharge  the  post  and,  in  that  case,  he  shall  draw  up  his  appointment  and  note  the 
change  in  the  hcence  to  navigate. 

111.  The  Consuls  shall  send  to  the  offices  of  the  General  Commandant  of  Marine 
the  names  of  the  masters  who  have  notoriously  compromised  the  safety  of  the  ship's 
complement  or  the  mterests  of  the  managing  owners,  insurers  or  other  persons  in- 
terested in  the  vessel  through  bad  conduct,  want  of  foresight  or  skill. 

112.  The  Consuls  have  sufficient  authority  for  the  purpose  of  acts  required  for 
the  maintenance  of  order  and  the  internal  discipline  of  national  merchant  vessels 
which  are  anchored  in  foreign  ports. 

113.  For  the  purpose  of  performing  their  acts  of  protection  or  authority,  the 
Consuls  shall  consider  foreigners  serving  in  national  vessels  to  be  Chileans.  On  the 
other  hand,  they  shall  not  consider  seamen  to  be  Chileans  who  in  fact  are  so  but  have 
shipped  on  a  foreign  vessel,  except  when  they  claim  their  protection  in  order  that 
the  conditions  of  their  articles  of  engagement  may  be  fulfilled. 

114.  If  any  seaman  or  other  person  who  has  shipped  on  board  a  national  mer- 
chant vessel  has  committed  any  crime  on  the  high  sea,  the  Consul  shall  draw  up  a 
summary  information  about  the  fact,  and  shall  receive  the  evidence  of  the  seamen 
and  passengers,  and  shall  take  the  necessary  measures  for  placing  the  delinquents 
at  the  disposal  of  the  competent  Chilean  Courts.  The  Consul  must  protest  if  the 
local  authority  attempts  to  try  crimes  committed  on  the  high  seas. 

115.  If  the  crimes  referred  to  in  the  previous  article  are  committed  on  board 
after  the  vessel  has  entered  a  foreign  port,  the  Consul  shall  allow  the  tribunals  of 
the  country  to  work  freely  and  shall  confine  himself  to  requiring  that  the  legal  pro- 
visions be  complied  with  as  regards  the  defendants. 

116.  The  Consuls  shall  try  offences  against  disciphne  committed  on  board 
national  merchant  vessels  anchored  in  foreign  ports  and  may  order  correctional 
punishments  such  as  fine  or  arrest  on  the  said  vessel. 

117.  It  is  the  duty  of  the  Consuls  to  decide  disputes  which  have  arisen  between 
the  master,  officers  and  other  members  of  the  crew  about  pay  or  food.  They  shall 
likewise  decide  whether  or  not  the  seamen's  articles  are  to  be  broken  and  questions 
between  the  master  and  the  passengers  relating  to  the  passage  money,  with  the 
exception  of  such  of  the  latter  as  disembark  and  prefer  to  submit  themselves  to 
the  courts  of  the  country  (Form  No.  17). 

118.  On  the  apphcation  of  the  master  of  a  national  vessel,  the  Consuls  shall  de- 
mand the  arrest  and  dehvery  of  deserting  seamen  from  the  local  authorities,  with 
due  regard  to  the  conventions  and  laws  in  force,  and  shall  give  the  master  a  certi- 
ficate of  the  seamen  whom  it  has  not  been  possible  to  arrest  and  deliver.  The  ex- 
penses of  the  arrest,  imprisonment  and  maintenance  on  land  of  the  deserters  shall 
be  borne  by  the  latter,  and  deducted  from  the  pay  due  or  which  shall  subsequently 
become  due  (Forms  Nos.  18,  19  and  20). 
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119.  Los  sueldos  del  marinero  desertor  que  no  fuere  aprehendido  antes  de  partir 
el  buque,  con  escepcion  del  treinta  por  ciento  que  corresponde  a  la  nave,  i  los  efectos 
que  a  dicho  marinero  pertenezcan,  se  depositaran  bajo  inventario  a  la  orden  del 
Consul.  A  los  dos  meses,  contados  desde  el  dia  de  la  desercion,  seran  vendidos  los 
efectos  en  piiblica  subasta,  i  el  producto  de  ellos  i  el  setenta  por  ciento  de  los  sueldos, 
pasara  a  la  caja  de  chilenos  desvalidos. 

120.  Si  por  orden  de  las  autoridades  del  pais  fuere  detenido  un  buque  chileno, 
el  Consul  procurara  su  franquicia  i  protejera  por  todos  los  medios  legales  que  esten 
a  su  alcance  los  intereses  chilenos  que  se  hallen  comprometidos.  Si  la  detencion 
fuere  ilegal  i  no  obtuviere  la  franquicia  del  buque  i  la  justa  indemnizacion  a  que 
hubiere  lugar,  sometera  el  asunto  a  la  Legacion  de  la  Repiiblica,  si  la  hubiere,  o  a 
falta  de  esta,  al  Ministerio  de  Relaciones  Esteriores. 

121.  Para  la  repatriacion  de  los  marineros  i  nacionales  desvalidos  i  los  deser- 
tores  i  delincuentes,  podra  el  Consul  obligar  a  todo  capitan  de  buque  mercante 
nacional  a  que  los  reciba  a  bordo  i  los  conduzca  al  puerto  chileno  de  su  destine, 
con  tal  que  no  pasen  de  cuatro  individuos  por  cada  cien  toneladas  de  rejistro  i  que 
el  numero  total  no  sea  mayor  que  el  de  la  mitad  del  equipaje. 

122.  Si  los  individuos  que  hayan  de  trasportarse  pudieren  emplearse  en  utili- 
dad  de  la  nave,  exijira  el  Consul  que  con  la  obligacion  de  prestar  sus  servlcios  a  bordo 
se  les  trasporte  gratuitamente.  Los  que  no  se  encontraren  en  este  caso,  i  los  deser- 
tores  de  la  marina  de  guerra  o  del  ejercito  o  delincuentes  de  otra  clase,  seran  tras- 
portados  a  costa  del  Erario,  fijandose  el  precio  de  su  pasaje  por  miituo  acuerdo  del 
Consul  i  del  capitan.  Los  marineros  de  los  buques  declarados  innavegables  o  ven- 
didos en  puerto  estranjero  i  que  no  pudieren  regresar  a  Cliile  en  el  mismo  buque  seran 
trasportados  por  cuenta  de  los  propietarios  de  la  nave. 

123.  El  capitan  de  una  nave  mercante  nacional  en  un  puerto  estranjero  podra 
tomar  dinero  a  la  gruesa,  en  ausencia  del  naviero  o  de  su  consignatario,  sobre  el 
casco,  quilla  i  aparejos  de  la  nave  para  costear  las  reparaciones  que  scan  de  urjente 
i  absoluta  necesidad,  en  caso  que  se  encontraren  agotados  los  fondos  del  naviero 
i  no  pudiere  aquel  obtenerlos  de  los  corresponsales  de  este  o  de  los  interesados  en  la 
oarga.  Para  contratar  el  prestamo,  debera  justificarse  la  urjencia  i  necesidad  por 
medio  de  una  informacion  rendida  ante  el  Consul  respective,  i  este,  en  vista  de  ella, 
autorizara  al  capitan  para  que  lo  Ueve  a  efecto.  (Formularios  numeros  21,  22,  23  i  24.) 

124.  Si  la  persona  a  quien  fuere  consignada  una  carga  se  negare  a  recibirla, 
el  sobrecargo  que  carezca  de  instrucciones  para  esta  eventualidad,  formaUzara  la 
correspondiente  protesta  i  dara  cuenta  al  Consul  respectivo,  a  fin  de  que  este  nombre 
consignatario  i  cumpla  las  ordenes  del  propietario  de  las  mercaderias. 

125.  El  Consul  es  la  autoridad  competente  ante  quien  todo  capitan  de  buque 
mercante  que  arribe  por  causa  de  averias  debe  hacer  declaracion  o  protesta  de  ella, 
dentro  de  veinticuatro  horas,  a  contar  desde  que  la  nave  sea  admitida  a  libre  platica. 
En  esta  protesta,  el  capitan  cuidara  de  especificar  las  causas  de  la  arribada,  las 
perdidas  o  averias  de  la  nave  o  del  cargamento,  causadas  por  dehberacion  propia  o 
de  la  junta  de  oficiales,  por  fuerza  mayor  o  accidentes  de  mar.  Entregara  tambien 
al  Consul  copia  del  acta  en  que  conste  la  resolucion  de  la  junta  de  oficiales  que 
autorizo  la  averia  comun  i  ratificara  bajo  juramento  todos  los  hechos  que  aqueUa 
acta  contenga.     (Formulario  numero  25.) 

126.  El  Consul  dara  al  capitan  un  certificado  de  haber  cumplido  las  pres- 
cripciones  del  articulo  anterior,  de  la  epoca  de  la  sahda  i  arribo  del  puerto  i  visara 
el  diario  de  navegacion. 

127.  En  el  caso  de  arribada  forzosa,  podra  el  Consul  autorizar  al  capitan  para 
que  haga  descargar  las  mercaderias,  siempre  que  concurra  alguna  de  estas  circuns- 
tancias:  1.°  que  la  descarga  fuere  indispensable  para  hacer  las  reparaciones  de  la 
nave;  i  —  2.'^  que  se  reconociese  que  el  cargamento  ha  sufrido  averia. 

Los  gastos  de  la  descarga  i  recarga  seran,  en  todo  caso,  de  cuenta  de  los 
propietarios.  (Formularios  numeros  26  i  27.) 

128.  Si  la  carga  hubiere  sido  averiada  i  no  estuvlere  en  el  puerto  el  propietario 
de  eUa  o  quien  le  represente,  el  Consul,  a  peticion  del  capitan,  nombrara  peritos 
para  que  informen  acerca  de  la  naturaleza  i  estension  de  la  averia,  de  los  medios 
de  repararla  o  evitar  su  propagacion,  i  si  sera  o  no  conveniente  el  reembarque  i 
conduccion  de  las  mercaderias  al  puerto  a  que  estaban  consignadas.    En  vista  del 


CHILE:  CONSULAR  REGULATION.  182 

119.  The  paj'  of  a  deserting  seaman  who  is  not  arrested  before  the  departure 
of  the  vessel,  with  the  exception  of  thirty  per  centum  which  belongs  to  the  vessel, 
and  the  effects  belonging  to  the  said  seaman,  shall  be  deposited  to  the  order  of  the 
Consul,  under  an  inventory.  At  the  end  of  two  months,  reckoned  from  the  day  of 
the  desertion,  the  effects  shall  be  sold  by  public  auction,  and  the  proceeds  thereof 
and  the  seventy  per  cent,  of  the  pay  shall  be  paid  to  the  fund  for  invalided  Chileans. 

120.  If  a  Chilean  vessel  is  detained  by  order  of  the  authorities  of  the  country, 
the  Consul  shall  procure  her  release  and  shall  protect  the  compromised  Chilean  interests 
by  all  legal  means  in  his  power.  K  the  detention  is  illegal  and  if  he  does  not  obtain 
the  release  of  the  vessel  and  the  proper  compensation,  he  shall  submit  the  matter  to 
the  Legation  of  the  RepubUc,  if  any,  or  in  default  thereof,  to  the  Minister  for  Foreign 
Affairs. 

121.  For  the  purpose  of  repatriating  invalided  seamen  and  other  Chileans  and 
deserters  and  criminals,  the  Consul  may  oblige  every  master  of  a  national  merchant 
vessel  to  receive  them  on  board  and  convey  them  to  the  Chilean  port  of  her  destination, 
provided  that  they  do  not  exceed  four  persons  for  each  hundred  tons  register  and 
that  the  total  number  is  not  greater  than  that  of  half  the  ship's  complement. 

122.  If  the  persons  who  have  to  be  carried  can  be  employed  to  the  advantage 
of  the  vessel,  the  Consul  shall  require  them  to  be  carried  gratuitously  under  the 
obligation  to  render  service  on  board.  Those  who  are  not  in  this  position,  and  deserters 
from  the  navy  or  army  and  criminals  of  any  other  kind  shall  be  carried  at  the  cost 
of  the  Treasury,  and  the  price  of  their  passage  shall  be  fixed  by  mutual  agreement 
between  the  Consul  and  the  master.  The  seamen  of  vessels  which  are  declared  un- 
seaworthy  or  are  sold  in  a  foreign  port,  who  cannot  return  to  Chile  in  the  same 
vessel,  shall  be  conveyed  on  account  of  the  owniers  of  the  vessel. 

123.  The  master  of  a  national  merchant  vessel  in  a  foreign  port  may  borrow 
money  on  a  bottomry  bond  in  the  absence  of  the  managing  owner  and  his  consignee, 
on  the  hull,  keel  and  equipment  of  the  vessel,  for  the  purpose  of  meeting  the  repairs 
which  are  urgently  and  absolutely  necessary,  in  case  the  funds  of  the  managing 
owner  are  exhausted  and  the  former  carmot  obtain  them  from  the  corresj)ondents 
of  the  latter  or  from  the  persons  interested  in  the  cargo.  For  the  purpose  of  contracting 
the  loan,  the  urgency  and  necessity  must  be  proved  by  means  of  an  information  laid 
before  the  proper  Consul,  and  the  latter  on  inspection  thereof,  shall  authorise  the 
master  to  carry  it  into  effect  (Forms  Nos.  21,  22,  23  and  24). 

124.  If  the  person  to  whom  a  cargo  is  consigned  refuses  to  receive  it,  the  super- 
cargo who  is  without  instructions  for  this  event,  shall  draw  up  the  corresponding 
protest  and  report  to  the  proper  Consul,  in  order  that  the  latter  may  appoint  a 
consignee  and  fulfil  the  orders  of  the  owner  of  the  merchandise. 

125.  The  Consul  is  the  competent  authority  to  whom  every  master  of  a  merchant 
vessel  who  puts  in  through  damage  must  make  declaration  or  protest  thereof,  within 
twenty-four  hours,  reckoned  from  the  vessel  being  admitted  to  free  'pratique.  In  this 
protest,  the  master  shall  carefully  specify  the  causes  of  the  compulsory  call,  the  losses 
or  damage  of  the  vessel  or  cargo,  caused  by  his  own  determination  or  that  of  the 
meeting  of  officers,  by  vis  major  or  accidents  of  the  sea.  He  shaU  Ukewise  deliver  to 
the  Consul  a  copy  of  the  minute  showing  the  resolution  of  the  meeting  of  officers 
which  authorised  the  general  average  and  shall  ratify  on  oath  all  the  facts  which 
that  minute  contains  (Form  No.  25). 

126.  The  Consul  shall  give  the  master  a  certificate  of  having  fulfilled  the  pro- 
visions of  the  preceding  article,  of  the  time  of  departm-e  and  arrival  at  the  port,  and 
shall  countersign  the  log-book. 

127.  In  case  of  compulsory  arrival,  the  Consul  may  authorise  the  master  to 
cause  the  merchandise  to  be  unloaded,  whenever  one  of  these  circumstances  occurs : 
1 .  That  the  discharge  is  indispensable  for  the  purpose  of  making  repairs  to  the  vessel ; 
and  —  2.  That  an  examination  may  be  made  as  to  whether  the  cargo  has  suffered 
damage. 

The  expenses  of  unloading  and  reloading  shall  in  every  case  be  borne  by  the 
owners  (Forms  Nos.  26  and  27). 

128.  If  the  cargo  has  been  damaged  and  the  owner  thereof  or  his  representative 
is  not  in  the  port,  the  Consul,  on  the  application  of  the  master,  shall  appoint  experts 
to  report  concerning  the  nature  and  extent  of  the  damage,  of  the  means  of  repairing 
it  or  avoiding  its  spreading,  and  whether  the  reshipment  and  carriage  of  the  merchan- 
dise to  the  port  to  which  it  was  convenient  is  suitable  or  not.   On  inspection  of  the 
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informe  de  los  peritos,  el  Consul  proveera  la  reparacion  i  embarque  de  aqu611as,  o 
bien  que  se  mantengan  en  deposito,  o  que  se  vendan  en  pubUca  subasta,  segun  con- 
viniere  a  los  intereses  del  propietario. 

129.  Si  la  nave  fuere  la  averiada,  nombrar4  el  Consul  tres  o  mas  peritos  entre 
los  capitanes  de  buques  chilenos  que  se  encuentren  en  el  puerto,  o  a  falta  de  estos 
entre  los  capitanes  de  buques  estranjeros  o  constructores  maritimos.  En  vista  del 
informe  pericial,  autorizara  el  Consul  las  reparaciones  de  la  nave  o  la  declarara 
innavegable.  En  este  ultimo  caso  autorizara  la  venta  de  ella  en  publica  subasta, 
recojera  los  documentos  i  procurara  la  repatriacion  de  la  tripulacion.  El  Consul 
debera  comunicar  a  la  Comandancia  Jeneral  de  Marina  la  iimavegabilidad  de  la 
nave  a  fin  de  que  sea  borrada  de  la  matricula  mercante  chilena. 

130.  Por  regla  jeneral,  el  Consul  hara  las  veces  de  Tribunal  de  Comercio  en 
todos  los  casos  en  que,  segun  las  leyes  mercantiles,  se  requiere  autorizacion  judicial 
para  proceder  a  los  reparos  necesarios  o  a  la  venta  de  la  nave;  para  la  descarga  i 
venta  de  los  efectos,  la  justificacion,  bquidacion  i  repartimiento  de  averias;  o  para 
procurar  en  puertos  estranjeros  los  fondos  con  que  se  hayan  de  cubrir  los  gastos 
urjentes  de  la  nave.  La  intervencion  del  Consul  en  estos  actos  no  tendra  lugar  cuando 
por  las  leyes  o  practicas  vijentes  sea  aqueUa  autorizacion  de  la  competencia  de  las 
autoridades  locales,  o  cuando  las  partes  ocurrieren  a  estas. 

131.  El  Consul  entregara  al  capitan  copia  autorizada  del  espediente  formado 
con  motivo  de  las  averias,  i  las  demas  piezas  justificativas  que  el  capitan  pidiere 
en  resguardo  de  sus  derechos. 

132.  Ocurriendo  o  temiendose  el  naufrajio  de  un  buque  mercante  chileno, 
el  Consul  se  pondra  inmediatamente  de  acuerdo  con  las  autoridades  locales  i  tomara 
las  medidas  que  le  scan  permitidas  i  fueren  necesarias  para  salvar  la  tripulacion, 
el  cargamento,  la  nave  i  cuanto  a  esta  pertenezca.    (Formulario  num.  28). 

133.  Los  consules  dirijiran,  en  cuanto  lo  autoricen  los  Tratados  o  Convenioa 
de  la  Repiiblica,  o  en  cuanto  las  leyes  o  practicas  del  pais  lo  permitan,  todas  las 
operaciones  relativas  al  salvamento  de  los  buques  chilenos  naufragados  o  encaUados 
en  las  costas  de  su  distrito. 

134.  Siempre  que  naufragare  o  encallare  una  nave  chilena,  la  persona  que  la 
mande  entregara  al  Consul  una  relacion  jurada  de  las  circunstancias  que  motivaron 
el  accidente.  El  Consul  recojera  todos  los  papeles  i  documentos  que  se  salvaren, 
relativos  a  la  nacionaUdad  i  propiedad  de  la  nave  i  cargamento;  i  cuando  no  le 
fuere  posible  trasladarse  en  persona  al  paraje  de  la  costa  en  que  se  encuentre  la 
nave,  comisionara  a  una  persona  de  confianza  para  que  haga  sus  veces. 

135.  Tomadas  las  providencias  mas  urjentes,  procedera  el  Consul  a  recibir 
declaracion  circunstanciada  del  capitan,  jente  de  mar  i  pasajeros  que  crea  conve- 
niente  interrogar  acerca  de  los  hechos  que  tiendan  a  establecer  la  negHjencia  o  dolo 
del  capitan,  o  su  inculpabiUdad  i  remitira  copia  autorizada  de  esta  investigacion  al 
Ministerio  de  Marina.     (Formulario  num.  29). 

136.  El  Consul  intervendra  en  la  formacion  del  inventario  de  los  efectos  sal- 
vados  i  autorizara  la  reparticion  del  premie  de  salvamento ;  autorizara,  asimismo, 
en  caso  necesario,  la  venta  en  publica  subasta  de  las  mercaderias  averiadas  i  de  los 
restos  del  buque;  aprobara  la  hquidacion  i  decretara  las  adjudicaciones  que  por 
derecho  correspondan.    (Formularios  niims.  30,  31,  32  i  33.) 

137.  Si  se  presentaren  los  propietarios  de  la  nave,  o  del  cargamento,  o  sus 
representantes,  cesara  la  intervencion  del  Consul.  Las  operaciones  de  salvamento 
se  continuaran  por  eUos,  quedando  obUgados  a  pagar  los  gastos  hechos  i  los  que 
puedan  sobrevenir. 

138.  En  caso  de  que  los  efectos  salvados  no  hasten  para  cubrir  los  gastos  de  sal- 
vamento i  demas  que  correspondan  a  la  nave,  se  costeara  por  cuenta  del  Estado 
la  subsistencia,  alojamiento,  curacion  i  repatriacion  de  los  naufragos  chilenos. 

139.  Si  los  restos  de  un  buque  naufrago  o  las  mercaderias  i  efectos  salvados 
pertenecieren  a  chilenos,  el  Consul  tomara  posesion  de  dichos  restos  o  mercaderias 
i  procedera  respecto  de  ellos  en  el  modo  i  forma  que  prescribe  este  Reglamento  para 
el  caso  de  bienes  dejados  en  sus  respectivos  distritos  por  chilenos  muertos  sin  testa- 
mento. 

140.  Si  conforme  a  las  leyes  del  pais  los  efectos  salvados  fuesen  puestos  bajo 
la  custodia  i  responsabiUdad  de  las  autoridades  locales,  el  Consul  sohcitara,  como 
representante  de  los  duenos  si  estos  no  estuvieren  presentes,  que  se  le  permita  inter- 
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report  of  the  experts,  the  Consul  shall  order  the  repair  and  the  reshipment  of  the 
merchandise,  or  that  it  should  be  kept  in  the  depot,  or  sold  by  public  auction,  as 
may  best  suit  the  interests  of  the  owner. 

129.  If  the  vessel  is  damaged,  the  Consul  shall  appoint  three  or  more  experts 
from  among  the  masters  of  Chilean  vessels  in  the  port,  or,  failing  them,  from  among 
the  masters  of  foreign  vessels  or  ship-builders.  On  inspecting  the  expert  report, 
the  Consul  shall  authorise  the  repairs  to  the  vessel  or  shall  declare  her  unsea worthy. 
In  the  latter  event,  he  shall  authorise  her  sale  by  pubhc  auction,  shall  collect  the 
papers  and  procure  the  repatriation  of  the  crew.  The  Consul  must  inform  the  General 
Commandant's  Office  of  Marine  of  the  unseaworthiness  of  the  vessel  so  that  she  may 
be  erased  from  the  Chilean  merchant  ship  register. 

130.  As  the  general  rule,  the  Consul  shall  perform  the  functions  of  the  Commer- 
cial Tribunal  in  all  cases  when  judicial  authorisation  is  required  by  the  mercantile 
law  in  order  to  proceed  with  the  necessary  repairs  or  with  the  sale  of  the  vessel; 
for  the  discharge  and  sale  of  the  goods,  the  proof,  adjustment  and  appropriation 
of  the  average ;  or  for  procuring  in  foreign  ports  funds  wherewith  to  meet  the  urgent 
expenses  of  the  vessel.  The  intervention  of  the  Consul  in  these  acts  shall  not  take 
place  when  by  the  law  or  practice  in  force  that  authorisation  is  part  of  the  jurisdiction 
of  the  local  authorities,  or  when  the  parties  apply  to  the  latter. 

131.  The  Consul  shall  deliver  to  the  master  an  authenticated  copy  of  the  file 
which  has  been  formed  on  account  of  the  average,  and  the  other  evidence  which  the 
master  apphes  for  to  safeguard  his  rights. 

132.  When  the  shipwTeck  of  a  Chilean  merchant  vessel  takes  place  or  is  feared, 
the  Consul  shall  immediately  put  himself  into  communication  with  the  local  author- 
ities and  shall  take  all  permitted  and  necessary  measures  for  salving  the  crew,  the 
cargo,  the  vessel  and  all  belonging  to  her  (Form  No.  28). 

133.  So  far  as  the  Treaties  or  Conventions  of  the  Repubhc  authorise  it  or  the 
law  or  practice  of  the  country  permits  it,  the  Consuls  shall  direct  all  the  operations 
which  relate  to  salving  Chilean  vessels  which  are  wrecked  or  stranded  on  the  coasts 
of  his  district. 

134.  Whenever  a  Chilean  vessel  is  wrecked  or  stranded,  the  person  in  command 
thereof  shall  dehver  to  the  Consul  a  sworn  narration  of  the  circumstances  which 
produced  the  accident.  The  Consul  shall  collect  all  the  papers  and  documents  which 
are  salved,  and  which  relate  to  the  nationahty  and  ownership  of  the  vessel  and  cargo ; 
and  when  it  is  impossible  for  him  personally  to  betake  himself  to  the  place  on  the 
coast  where  the  vessel  is  to  be  found,  he  shall  commission  a  trustworthy  person  to 
perform  his  duties. 

135.  When  he  has  taken  the  most  urgent  steps,  the  Consul  shall  proceed  to 
receive  the  circumstantial  declarations  of  the  master,  seamen  and  passengers  whom 
he  thinks  proper  to  question,  about  facts  which  tend  to  establish  the  neghgence  or 
fraud  of  the  master,  or  his  innocence,  and  shall  send  an  authenticated  copy  of  this 
investigation  to  the  Ministry  of  Marine  (Form  No.  29). 

136.  The  Consul  shall  take  part  in  drawing  up  the  inventory  of  the  salved 
effects  and  shall  authorise  the  division  of  the  reward  for  salving ;  and  in  a  necessary 
case,  shall  hkewise  authorise  the  sale  by  public  auction  of  the  damaged  merchandise 
and  of  the  remains  of  the  vessel ;  shall  approve  the  settlement  and  pronounce  the 
lawful  adjudications  (Forms  Nos.  30,  31,  32  and  33). 

137.  If  the  owners  of  the  vessel,  or  of  the  cargo,  or  their  representatives  present 
themselves,  the  intervention  of  the  Consul  shall  stop.  The  salvage  operations  shall 
be  continued  by  the  former,  who  shall  be  bound  to  pay  the  expenses  incurred  and 
to  be  incurred. 

138.  In  case  the  salved  effects  are  insufficient  to  meet  the  expenses  of  salvage 
and  the  other  expenses  affecting  the  vessel,  the  maintenance,  lodging,  medical 
treatment  and  repatriation  of  the  ship-wTecked  Chileans  shall  be  borne  by  the  State. 

139.  If  the  remains  of  the  wrecked  vessel  or  the  salved  goods  and  effects  belong 
to  Chileans,  the  Consul  shall  take  possession  of  the  said  remains  or  merchandise  and 
shall  proceed  with  regard  thereto  as  prescribed  by  this  Regulation  for  the  case  of 
property  left  in  their  respective  districts  by  Chileans  who  have  died  intestate. 

140.  If  the  salved  effects  have  been  placed  in  the  custody  and  under  the  respon- 
sibility of  the  local  authorities,  in  conformity  with  the  law  of  the  country,  the  Consul, 
as  representative  of  the  owners,  if  they  are  not  present,  shall  apply  to  be  permitted 
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venir  en  la  faccion  de  inventarios  i  en  la  venta  de  los  efectos  salvados,  si  hubiere 
lugar  a  ella.  En  caso  de  negativa,  comprobara  suficientemente  los  hechos  i  dara 
cuenta  a  la  Legacion  o  al  Ministerio  de  Relaciones  Esteriores. 

141.  Si  el  buque  naufrago  llevare  carga  para  otro  puerto,  el  Consul  remitira 
copia  del  inventario  al  Consul  chileno  respective  para  que  este  lo  haga  llegar  a  cono- 
cimiento  de  los  interesados. 

142.  Corresponde  al  Consul  autorizar  la  venta  voluntaria  del  buque  chileno 
que  hubiere  de  hacerse  en  su  distrito,  a  solicitud  del  duefio  o  de  su  apoderado  especial; 
i  tambien  la  venta  que  se  hiciere  en  caso  de  que,  previo  los  justificativos  legales 
necesarios,  se  declarase  el  buque  en  estado  de  no  poder  navegar. 

143.  La  innavegabihdad  solo  se  tendra  por  justificada  cuando  se  pruebe  alguno 
de  los  siguientes  casos:  haber  sufrido  naufrajio;  necesitar  el  buque  reparaciones 
cuyo  costo  exceda  a  las  tres  cuartas  partes  de  su  valor;  carencia  de  fondos  i  de 
credito  para  hacer  las  reparaciones  necesarias,  aunque  el  importe  de  estas  sea  inferior 
a  las  tres  cuartas  partes  del  valor  del  buque. 

144.  Para  autorizar  la  trasferencia  de  un  buque  chileno  en  un  puerto  estran- 
jero,  debiendo  conservar  aqu^l  su  caracter  nacional,  exijira  el  Consul  al  duefio  o 
capitan  el  titulo  de  propiedad,  i  en  vista  de  el  hara  la  anotacion  en  el  certificado 
de  matricula. 

145.  En  caso  de  venta  cuidara  el  Consul  de  que  se  le  entregue  el  rol  i  demas 
papeles  de  la  nave  i  de  que  se  abone  a  la  tripulacion  que  no  estuviere  contratada 
por  tiempo  o  viaje  determinado,  su  pasaje  hasta  el  puerto  donde  hubiere  celebrado 
su  contrato  i  los  sueldos  devengados  i  los  que  se  venzan  hasta  su  regreso  al  puerto 
de  su  ajuste.     (Formulario  niimero  34.) 

146.  Si  la  tripulacion  hubiere  sido  contratada  por  tiempo  o  por  viaje  deter- 
minado, el  Consul  cuidara  de  que  se  le  abone  ademas  de  su  pasaje,  los  sueldos  corres- 
pondientes  a  todo  el  tiempo  que  debiere  durar  la  contrata. 

147.  Cuando  un  buque  se  construya  o  adquiera  en  el  estranjero  para  ser  matri- 
culado  en  la  marina  mercante  nacional,  el  dueno  debera  presentar  al  Consul  chileno 
respectivo  los  documentos  que  acrediten  su  propiedad  i  aquel  funcionario  los  certi- 
ficara  a  fin  de  que  puedan  surtir  efecto  en  la  Comandancia  Jeneral  de  Marina. 

148.  El  Consul  podra  espedir  pasavante  o  patente  provisional  a  los  buques 
a  que  se  refiere  el  articulo  anterior.  Este  pasavante  autorizara  al  buque  a  navegar 
con  bandera  chilena  desde  el  puerto  de  su  construccion  o  adquisicion  a  algun  puerto 
de  la  Repubhca,  para  ser  aUi  matriculado.  En  este  caso  la  tripulacion  podra  com- 
ponerse  en  su  totaUdad  de  marineros  estranjeros.     (Formulario  numero  35.) 

149.  Para  matricular  un  buque  construido  en  astUleros  estranjeros,  cuyo  dueno 
primitivo  sea  el  que  se  presenta  a  matricularlo,  podra  exliibirse  como  titulo  de  pro- 
piedad un  certificado  del  constructor  con  tal  que  este  seUado  i  visado  por  el  Consul 
de  la  RepiibUca  residente  en  el  lugar  en  que  el  buque  fue  construido. 

150.  Respecto  a  las  naves  construidas  en  astilleros  de  la  Repubhca  i  destinadas 
a  ser  vendidas  en  el  estranjero,  el  Consul  recibira  del  capitan  i  remitira  al  Ministerio 
de  Marina  el  pasavante  que  le  hubiere  concedido  el  Intendente  de  la  provincia  i  el 
decreto  de  zarpe  que  hubiere  espedido  la  autoridad  maritima  de  Chile. 

151.  En  caso  de  que  algun  buque  nacional  en  un  puerto  estranjero  se  inuti- 
hzare,  destruyere,  fuere  apresado  por  el  enemigo,  dejare  de  pertenecer  a  la  marina 
de  la  Repubhca  o,  de  cualquier  modo  perdiere  el  caracter  de  buque  cliileno,  el  dueno 
o  capitan  hara  una  relacion  exacta  de  lo  sucedido  i  la  entregara  al  Consul  dentro  de 
veinte  dias,  salvo  fuerza  mayor.  Le  entregara  tambien  el  certificado  de  matricula, 
la  patente  de  navegacion  i  el  rol  de  equipaje,bajo  la  multa  de  cinco  pesos  por  cada 
tonelada  de  rejistro.  El  Consul  remitira  copia  de  la  esposicion  i  los  documentos 
orijinales  a  la  Comandancia  Jeneral  de  Marina. 

152.  Si  requerido  legalmente  por  el  Consul,  el  capitan  o  individuo  que  mande 
un  buque  mercante  chileno  resistiere  sin  motivo  lejitimo,  o  le  faltare  al  respeto  de- 
bido,  el  Consul  informara  de  eUo,  remitiendo  los  antecedentes  al  Comandante  Jeneral 
de  Marina,  quien  podra  imponerle  una  multa  de  diez  a  doscientos  pesos  i  tambien 
penarle  con  una  prision  que  no  exceda  de  un  mes  o  con  una  privacion  del  oficio  por 
cuatro  meses  si  la  gravedad  de  la  falta  diere  motivo  para  eUo. 

Igual  informe  trasmitird  al  Ministerio  de  Marina. 
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to  take  part  in  drawing  up  the  inventories  and  in  the  sale  of  the  salved  effects  if 
there  is  occasion  therefor.  In  case  of  refusal,  he  shall  sufficiently  prove  the  facts 
and  report  to  the  Legation  or  the  Ministry  for  Foreign  Affairs. 

141.  If  the  wrecked  vessel  was  carrying  cargo  for  another  port,  the  Consul  shall 
send  a  copy  of  the  inventory  to  the  proper  Cliilean  Consul  in  order  that  he  may  bring 
it  to  the  notice  of  the  persons  interested. 

142.  It  is  the  office  of  the  Consul  to  authorise  the  voluntary  sale  of  a  Chilean 
vessel  which  has  to  be  effected  in  his  district,  on  the  apphcation  of  the  owner  or  his 
special  attorney;  and  hkewise  the  sale  made  when,  after  the  necessary  legal  proof, 
the  vessel  is  declared  in  an  unsea worthy  condition. 

143.  Unseaworthiness  shall  only  be  held  to  be  proved  when  one  of  the  following 
events  is  proved:  that  the  vessel  has  been  wrecked;  that  she  requires  repairs  at  a 
cost  exceeding  three  fourth  parts  of  her  value ;  want  of  funds  and  credit  for  effecting 
the  necessary  repairs,  although  the  amount  of  the  latter  is  less  than  the  three  fourth 
parts  of  the  value  of  the  vessel. 

144.  For  the  purpose  of  authorising  the  transfer  of  a  Chilean  vessel  in  a  foreign 
port,  and  the  due  preservation  of  her  national  character,  the  Consul  shall  demand 
the  title  of  ownership  from  the  owner  or  master,  and  on  inspection  thereof  shall 
note  the  transfer  on  the  certificate  of  register. 

145.  In  case  of  sale,  the  Consul  shall  take  care  that  the  muster-roll  and  other 
ship's  papers  are  delivered  to  him  and  that  the  crew  who  have  not  engaged  for  a 
certain  time  or  voyage,  are  paid  their  fare  to  the  port  where  their  articles  were 
signed,  together  with  the  pay  due  and  to  become  due  to  them  up  to  their  return  to 
the  port  where  they  signed  on  (Form  No.  34). 

146.  If  the  crew  has  been  engaged  for  a  certain  time  or  voyage,  the  Consul 
shall  take  care  that  besides  their  passage-money,  they  are  paid  their  wages  for  all  the 
time  their  articles  were  to  last. 

147.  When  a  vessel  is  built  or  purchased  abroad  to  be  registered  in  the  national 
merchant  marine,  the  owner  must  produce  to  the  proper  Chilean  Consul  the  documents 
which  prove  his  o\^'nership,  and  that  functionary  shall  certify  them  so  that  they  may 
take  effect  in  the  Office  of  the  General  Commandant  of  Marine. 

148.  The  Consul  may  issue  an  interim  or  provisional  Ucence  to  vessels  to  which 
the  preceding  article  refers.  This  licence  will  authorise  the  vessel  to  sail  under  the 
Chilean  flag  from  her  port  of  building  or  purchase  to  any  port  in  the  Republic,  in 
order  to  be  there  registered.  In  this  case  the  crew  may  be  wholly  composed  of  foreign 
seamen  (Form  No.  35). 

149.  For  the  purpose  of  registering  a  vessel  built  in  foreign  yards,  whose  original 
owner  is  the  one  to  present  himself  for  registering  her,  a  certificate  of  the  builder 
may  be  produced  as  title  of  ownership,  provided  that  it  is  stamped  and  countersigned 
by  the  Consul  of  the  RepubUc  resident  in  the  place  where  the  vessel  was  built. 

1.50.  With  regard  to  vessels  built  in  yards  in  the  RepubUc  and  intended  to  be 
sold  abroad,  the  Consul  shall  receive  from  the  master  and  shall  send  to  the  Ministry 
of  Marine  the  title  of  ownership  granted  by  the  Governor  of  the  Province  and  the 
licence  to  sail  issued  by  the  Marine  authority  of  Chile. 

151.  If  any  national  vessel  in  a  foreign  port  becomes  useless,  is  destroyed,  is 
captured  by  the  enemy,  ceases  to  belong  to  the  Marine  of  the  RepubUc  or  by  any 
means  loses  the  character  of  a  Chilean  vessel,  the  owner  or  master  shaU  make  a 
correct  report  of  what  has  happened  and  shaU  deUver  it  to  the  Consul  \vithin  twenty 
days,  in  the  absence  of  vis  major.  He  shall  also  deUver  to  him  the  certificate  of 
registry,  the  licence  to  navigate  and  the  muster-roU  of  the  crew,  subject  to  a  fine  of 
five  pesos  for  each  registered  ton.  The  Consul  shall  send  a  copy  of  the  explanation 
and  the  original  documents  to  the  Office  of  the  General  Commandant  of  Marine. 

152.  If  on  a  lawful  requirement  by  the  Consul,  the  master  or  person  in  command 
of  a  Chilean  merchant  vessel  resists  without  lawful  cause,  or  is  wanting  in  due  respect, 
the  Consul  shaD  report  thereon  and  send  the  particulars  to  the  Office  of  the  General 
Commandant  of  Marine,  who  may  infUct  on  him  a  fine  of  ten  to  two  hundred  pesos 
and  also  punish  him  with  imprisonment  not  exceecUng  one  month  or  with  deprivation 
of  office  for  four  months  if  the  seriousness  of  the  fault  Justifies  it. 

He  shaU  send  the  same  report  to  the  Ministry  of  Marine. 
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185  Chile:  C6digo  Civil. 

C6digo  Civil. 

de  14  de  diciembre  de  1855^) 
(vijente  desde  el  1°  de  enero  de  1857). 

Art.  16.  Los  bienes  situados  en  Chile  estan  sujetos  a  las  leyes  chilenas,  aunque 
sua  duenos  sean  estranjeros  i  no  residan  en  Chile. 

Esta  disposicion  se  entendera  sin  perjuicio  de  las  estipulaciones  contenidas 
en  los  contratos  otorgados  vaUdamente  en  pais  estraiio. 

Pero  los  efectos  de  los  contratos  otorgados  en  pais  estrano  para  cumplirse 
en  Chile,  se  arreglaran  a  las  leyes  chilenas. 

17.  La  forma  de  los  instrumentos  publicos  se  determina  por  la  lei  del  pais 
en  que  hayan  sido  otorgados.  Su  autenticidad  se  probara  segun  las  reglas  estable- 
cidas  en  el  Codigo  de  Enjuiciamiento. 

La  forma  se  refiere  a  las  solemnidades  esternas,  i  la  autendicidad  al  hecho 
de  haber  sido  realmente  otorgados  i  autorizados  por  las  personas  i  de  la  manera 
que  en  los  tales  instrumentos  se  esprese. 

18.  En  los  casos  en  que  las  leyes  chilenas  exijieren  instrumentos  piibhcos 
para  pruebas  que  han  de  rendirse  i  producir  efecto  en  Chile,  no  valdran  las  escri- 
turas  privadas,  cualquiera  que  sea  la  fuerza  de  estas  en  el  pais  en  que  hubieren 
Bido  otorgadas. 

119.  El  matrimonio  celebrado  en  pais  estranjero  en  conformidad  a  las  leyes 
del  mismo  pais,  o  a  las  leyes  chilenas,  producira  en  Chile  los  mismos  efectos  civiles, 
que  si  se  hubiese  celebrado  en  territorio  chileno. 

Sin  embargo,  si  un  chileno  o  chilena  contrajere  matrimonio  en  pais  estranjero, 
contraviniendo  de  algun  modo  a  las  leyes  cliilenas,  la  contravencion  producira  en 
Chile  los  mismos  efectos  que  si  se  hubiese  cometido  en  Chile. 

511.  Si  la  ascendiente  lejitima  o  madre  natural,  tutora  o  curadora,  quisiere 
casarse,  lo  denunciara  previamente  al  majistrado,  para  que  se  nombre  la  persona 
que  ha  de  sucederle  en  el  cargo;  i  de  no  hacerlo  asi,  ella  i  su  marido  quedaran  soh- 
dariamente  responsables  de  la  administracion,  estendiendose  la  responsabiUdad 
del  marido  aun  a  los  actos  de  la  tutora  o  curadora  anteriores  al  matrimonio. 

567.  Muehles  son  las  que  pueden  trasportarse  de  un  lugar  a  otro,  sea  movien- 
dose  ellas  a  si  mismas,  como  los  animales  (que  por  eso  se  llaman  semovientes), 
sea  que  solo  se  muevan  por  una  fuerza  esterna,  como  las  cosas  inanimadas. 

Esceptuanse  las  que  siendo  muebles  por  naturaleza  se  reputan  inmuebles  per 
su  destine,  segun  el  articulo  570. 

570.  Se  reputan  inmuebles,  aunque  por  su  naturaleza  no  lo  sean,  las  cosas 
que  estan  permanentemente  destinadas  al  uso,  cultivo  i  beneficio  de  un  inmueble, 
sin  embargo  de  que  puedan  separarse  sin  detrimento. 

574.  Cuando  por  la  lei  o  el  hombre  se  usa  de  la  espresion  bienes  muebles  sin 
otra  calificacion,  se  comprendera  en  ella  todo  lo  que  se  entiende  por  cosas  muebles, 
segun  el  articulo  567. 

1)  Reproducimos  aqui  los  articulos  de  los  Codigos  Civil  y  de  Procedimientos  Civil  cuya 
referenda  se  halla  expresamente  en  el  de  Comercio,  y  ademas  los  &  que  aquellos  se  refieren.  — 
Otros  articulos  de  los  sosodiehos  Codigos  se  encuentran  imprimidos  en  las  notas  que  van  al  pi6 
de  ciertas  disposiciones  del  C6digo  de  Comercio,  para  servir  al  estudio  comparativo  de  ambos 
derechos.  Para  facilitar  encontrarlos  h6  aqui  la  juxtaposicion  de  sus  niimeros  y  de  los  del  articulo 
comercial  k  donde  se  hallaren  reproducidos. 

C.  C.  V6a8e  al  pi6  de  C.  Com.  '  C.  C.  V^ase  al  pi6  de  0.  Com. 

Art.         2  Art.       4 
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CHILE:  CIVIL  CODE.  185 

The  Civil  Code 

of  14  December  18551) 
(ill  force  from  1  January  1857.) 


Art.  16.  Property  situated  in  Chile  is  subject  to  the  Chilean  laws,  although  its 
owners  are  foreigners  and  do  not  reside  in  Chile. 

This  provision  shall  be  understood  without  prejudice  to  the  stipulations  con- 
tained in  contracts  lawfully  executed  in  a  foreign  country. 

But  the  effects  of  contracts  executed  in  a  foreign  country  to  be  performed  in 
Chile  shall  be  governed  by  the  laws  of  Chile. 

17.  The  form  of  notarial  instruments  is  determined  by  the  law  of  the  country 
in  which  they  have  been  executed.  Their  authenticity  shall  be  proved  according 
to  the  rules  enacted  in  the  Code  of  Procedure. 

Form  refers  to  external  solemnities,  and  authenticity  to  the  fact  of  having  been 
actually  executed  and  authenticated  by  the  persons  and  in  the  manner  stated  in 
those  instruments. 

18.  In  cases  in  which  the  laws  of  Chile  require  notarial  instruments  as  evidence 
which  has  to  be  given  and  to  take  effect  in  Chile,  private  documents  shall  not  be 
valid,  whatever  be  the  force  thereof  in  the  country  wherein  they  have  been  executed. 

119.  A  marriage  celebrated  in  a  foreign  country  in  conformity  with  the  laws 
of  that  country  or  the  Chilean  laws  shall  produce  the  same  civil  effects  in  CMle,  as 
if  it  has  been  celebrated  in  Chilean  territory. 

Nevertheless,  if  a  Chilean  man  or  woman  marries  in  a  foreign  country  and  in 
any  way  infringes  the  Chilean  laws,  the  breach  shall  produce  the  same  effects  in 
Chile  as  if  it  had  been  committed  in  Chile. 

511.  If  a  legitimate  female  ascendant  or  natural  mother,  female  guardian  or 
curator  desires  to  marry,  she  shall  previously  inform  the  magistrate  in  order  that  a 
person  may  be  appointed  to  succeed  her  in  the  office ;  and  if  this  is  not  done,  she  and 
her  husband  shall  be  jointly  and  severally  responsible  for  the  administration,  and 
the  Uabihty  of  the  husband  shall  extend  even  to  the  acts  of  the  guardian  or  curator 
previous  to  the  marriage. 

567.  Movables  are  those  objects  which  can  be  carried  from  one  place  to  another, 
whether  they  are  automatic,  as  animals  (who  are  therefore  called  self-moving), 
or  they  only  move  by  external  force,  as  inanimate  things. 

Those  movables  by  nature  which  are  considered  immovables  by  their  destination 
according  to  article  570,  are  excepted. 

570.  Things  wliich  are  permanently  appropriated  to  the  use,  cultivation  or 
profit  of  an  immovable  are  considered  immovables,  although  they  are  not  so  by 
their  nature,  and  although  they  can  be  removed  without  injury. 

574.  Wlien  the  expression  "movable  property"  is  used  by  the  law  or  a  man 
without  qualification,  all  that  is  miderstood  by  movable  things  according  to  article 
567  shall  be  included  therein. 

1)  We  here  reproduce  the  articles  of  the  Civil  Code  and  of  the  Code  of  Civil  Procedure 

which   are   expressly   referred    to    in    the  Code   of  Commerce,    and   also    those  which  refer  to 

the  latter.   —  Other   articles   of    the    aforesaid  Codes   will    be   found   printed  in  the  notes  at 

the   foot   of   certain  provisions   of  the  Code  of  Commerce,    to  serve   as  a  comparative  study 

of   both   laws.     In   order  to  help   in   finding  them,    here  is  the  correlation  of  their  numbers 

with  those  of  the  commercial  article  where  they  are  reproduced. 
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En  los  muebles  de  una  casa  no  se  comprendera  el  dinero,  los  documentos  i 
papeles,  las  colecciones  cientificas  o  artisticas,  los  Ubros  o  sus  estantes,  las  medallas, 
las  armas,  los  instrumentos  de  artes  i  oficios,  las  joyas,  la  ropa  de  vestir  i  de  cama, 
los  carruajes  o  cabaUerias  o  sus  arreos,  los  granos,  caldos,  mercancias,  ni  en  jeneral 
ctras  cosas  que  las  que  forman  el  ajuar  de  una  casa. 

1516.  El  acreedor  puede  renunciar  espresa  o  tacitamente  la  solidariedad 
respecto  de  uno  de  los  deudores  solidarios  o  respecto  de  todos. 

La  renuncia  tacitamente  en  favor  de  uno  de  ellos,  cuando  le  ha  exijido  o  reco- 
nocido  el  pago  de  su  parte  o  cuota  de  la  deuda,  espresandolo  asi  en  la  demanda 
o  en  la  carta  de  pago,  sin  la  reserva  especial  de  la  solidariedad,  o  sin  la  reserva  jene- 
ral de  sus  derechos. 

Pero  esta  renuncia  espresa  o  tacita  no  estingue  la  accion  solidaria  del  acreedor 
contra  los  otros  deudores,  por  toda  la  parte  del  credito  que  no  haya  sido  cubierta 
por  el  deudor  a  cuyo  beneficio  se  renuncio  la  solidariedad. 

Se  renuncia  la  solidariedad  respecto  de  todos  los  deudores  solidarios,  cuando 
el  acreedor  consiente  en  la  division  de  la  deuda. 

1553.  Si  la  obUgacion  es  de  hacer  i  el  deudor  se  constituye  en  mora,  podra 
pedir  el  acreedor,  junto  con  la  indemnizacion  de  la  mora,  cualquiera  de  estaa  tres 
cosas,  a  eleccion  suya:  1.*  Que  se  apremie  al  deudor  para  la  ejecucion  del  hecho 
convenido:  —  2.^  Que  se  le  autorice  a  el  mismo  para  hacerlo  ejecutar  por  un 
tercero  a  espensas  del  deudor :  —  3.*  Que  el  deudor  le  indemnice  de  los  perjuicios 
resultantes  de  la  infraccion  del  contrato. 

1554.  La  promesa  de  celebrar  un  contrato  no  produce  obligacion  alguna; 
salvo  que  concurran  las  circunstancias  siguientes:  1.*  Que  la  promesa  conste  por 
escrito;  —  2."  Que  el  contrato  prometido  no  sea  de  aqueUos  que  las  leyes 
declaran  ineficaces;  —  3.*  Que  la  promesa  contenga  un  plazo  o  condicion  que  fije 
la  epoca  de  la  celebracion  del  contrato;  —  4."  Que  en  eUa  se  especifique  de  tal 
manera  el  contrato  prometido,  que  solo  falten  para  que  sea  perfecto,  la  tradicion 
de  la  cosa,  o  las  solemnidades  que  las  leyes  prescriban. 

Concurriendo  estas  circunstancias  habra  lugar  a  lo  prevenido  en  el  articulo 
precedente. 

1614.  La  cesion  de  bienes  es  el  abandono  voluntario  que  el  deudor  hace  de 
todos  los  suyos  a  su  acreedor  o  acreedores,  cuando,  a  consecuencia  de  accidentes 
inevitables,  no  se  haUa  en  estado  de  pagar  sus  deudas. 

1618.  La  cesion  comprendera  todos  los  bienes,  derechos  i  acciones  del  deudor, 
escepto  los  no  embargables. 

No  son  embargables:  1.°  Las  dos  terceras  partes  del  salario  de  los  empleados 
en  servicio  pubUco,  siempre  que  ellas  no  excedan  de  novecientos  pesos;  si 
exceden,  no  seran  embargables  los  dos  tercios  de  esta  suma,  ni  la  mitad  del 
exceso.  La  misma  regla  se  aphca  a  los  montepios,  a  todas  las  pensiones  remunera- 
torias  del  Estado,  i  a  las  pensiones  alimenticias  forzosas.  —  2.°  El  lecho  del 
deudor,  el  de  su  mujer,  los  de  los  hijos  que  viven  con  el  i  a  sus  espensas,  i  la 
ropa  necesaria  para  el  abrigo  de  todas  estas  personas.  —  3.°  Los  libros  relativos 
a  la  profesion  del  deudor  hasta  el  valor  de  doscientos  pesos  i  a  la  eleccion  del 
mismo  deudor.  —  4.°  Las  maquinas  e  instrumentos  de  que  se  sirve  el  deudor 
para  la  ensenanza  de  alguna  ciencia  o  arte  hasta  dicho  valor  i  sujetos  a  la  misma 
eleccion.  —  5.°  Los  urSformes  i  equipos  de  los  miUtares,  segun  su  arma  i  grado. 
—  6.°  Los  utensiUos  del  deudor  artesano  o  trabajador  del  campo,  necesarios  para 
Bu  trabajo  individual.  —  7.°  Los  articulos  de  aUmento  i  combustible  que  existan 
en  poder  del  deudor,  hasta  concurrencia  de  lo  necesario  para  el  consumo  de  la 
familia  durante  un  mes.  —  8.°  La  propiedad  de  los  objetos  que  el  deudor  posee 
fiduciariamente.  —  9.°  Los  derechos  cuyo  ejercicio  es  enteramente  personal,  como 
los  de  uso  i  habitacion.  —  10.  °  Los  bienes  raices  donados  o  legados  con  la  espresion 
de  no  embargables,  siempre  que  se  haya  hecho  constar  su  valor  al  tiempo  de  la 
entrega  por  tasacion  aprobada  judicialmente ;  pero  podran  embargarse  por  el  valor 
adicional  que  despues  adquirieren. 

1626.    El  acreedor  es  obUgado  a  conceder  este  beneficio: 
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In  movables  of  a  house  the  following  are  not  included :  money,  documents  and 
papers,  scientific  or  artistic  collections,  books  and  their  cases,  medals,  arms,  imple- 
ments of  art.  and  craft,  jewels,  clothing,  bed  clothes,  carriages  and  horses  and  their 
trappings,  grain,  oil,  wine  and  spirits,  merchandise  and  things  in  general  which  do  not 
form  the  furnishing  of  a  house. 

1516.  A  creditor  may  expressly  or  impUedly  renounce  the  joint  and  several 
Uability  of  one  or  all  of  the  joint  and  several  debtors. 

He  renounces  it  by  implication  in  favour  of  one  of  them,  when  he  has  demanded 
of  him  or  has  acknowledged  paj'ment  of  his  part  or  quota  of  the  debt,  and  so  expresses 
it  in  the  claim  or  in  the  receipt,  without  special  reservation  of  the  joint  and  several 
liability,  or  without  the  general  reservation  of  his  rights. 

But  this  express  or  implied  renunciation  does  not  extinguish  the  joint  and 
several  right  of  action  of  the  creditor  against  the  other  debtors  for  the  part  of  the 
debt  which  has  not  been  met  by  the  debtor  for  the  benefit  of  whom  the  joint  and 
several  liabihty  was  renounced. 

Joint  and  several  habihty  is  renounced  as  regards  all  the  joint  and  several 
debtors  when  the  creditor  consents  to  the  apportionment  of  the  debt. 

1553.  If  the  obhgation  is  to  do  a  thing  and  the  debtor  has  delayed  performance, 
the  creditor  may  sue  for  any  one  of  the  three  following  remedies,  coupled  with 
compensation  for  the  delay:  1.  That  the  debtor  be  subjected  to  apremio  for  carrjdng 
out  of  the  agreed  act;  —  2.  That  he  should  be  himself  authorised  to  cause  it  to  be 
done  by  a  third  person  at  the  expense  of  the  debtor;  —  3.  That  the  debtor  should 
compensate  him  for  the  damage  resulting  from  the  breach  of  the  contract. 

1554.  A  promise  to  make  a  contract  does  not  give  rise  to  an  obhgation,  except 
in  a  combination  of  followdng  circumstances :  1.  That  the  promise  appears  in  writing ; 
—  2.  That  the  promised  contract  is  not  one  of  those  which  the  law  declares  void;  — 
3.  That  the  promise  contains  a  period  or  condition  which  fixes  the  time  for  the  making 
of  the  contract;  —  4.  That  the  promised  contract  is  so  specified  therein  that  the 
only  thing  wanting  for  its  completion  is  the  dehvery  of  the  thing,  or  the  formalities 
which  the  law  prescribes. 

In  a  combination  of  these  circumstances,  the  provisions  of  the  preceding  article 
shall  apply. 

1614.  Cessio  bonorum  is  the  voluntary  abandonment  by  a  debtor  of  all  his 
property  to  his  creditor  or  creditors,  when  in  consequence  of  inevitable  accidents, 
he  is  not  in  a  position  to  pay  his  debts. 

1618.  The  cessio  shall  include  all  the  assets,  rights  and  rights  of  action  of  the 
debtor,  except  those  which  are  not  subject  to  arrest. 

The  following  are  not  subject  to  arrest:  1.  Two  third  parts  of  the  salary  of 
employees  in  the  public  service,  provided  that  they  do  not  exceed  nine  hundred  pesos ; 
if  they  exceed,  the  two  thirds  of  this  sum  and  half  the  excess  shall  not  be  subject 
to  arrest.  The  same  rule  applies  to  Friendly  Socieities,  to  all  pensions  granted  by 
the  State,  and  to  compulsory  annuities  for  maintenance;  —  2.  The  bed  of  the  debtor, 
that  of  his  wdfe,  those  of  the  children  who  live  with  him  and  at  his  expense,  and  the 
clothes  necessary  for  protecting  all  these  jjersons;  —  3.  The  books  relating  to  the 
profession  of  the  debtor  up  to  the  value  of  two  hundred  pesos,  at  the  choice  of  the  said 
debtor;  —  4.  Machinery  and  instruments  which  are  used  by  the  debtor  for  teaching 
any  science  or  art,  up  to  the  said  value  and  subject  to  the  same  choice ;  —  5.  Uniforms 
and  accoutrements  of  men  in  the  army,  according  to  their  arm  and  rank ;  —  6.  The 
implements  of  a  debtor  who  is  an  artisan  or  farmer,  which  are  necessary  for  his 
personal  labour;  —  7.  Articles  of  food  and  fuel  which  are  in  the  control  of  the  debtor, 
up  to  the  amount  necessary  for  the  consumption  of  the  family  during  one  month ;  — 
8.  The  ownership  of  articles  possessed  by  the  debtor  in  a  fiduciary  capacity ;  —  9.  Rights 
the  exercise  of  wliich  is  altogether  personal,  hke  tho.se  of  use  and  habitation;  — 
10.  Immovable  property  given  or  bequeathed  with  a  statement  that  they  are  not 
subject  to  arrest,  provided  that  the  value  thereof  has  been  fixed  by  a  valuation 
approved  by  a  judge  and  made  at  the  time  of  the  delivery;  but  they  may  be  arrested 
as  regards  any  additional  value  which  they  afterwards  acquire. 

1626.    A  creditor  is  bound  to  yield  this  benefit i): 


1)  Beneficio  de  competencia  is  granted  to  certain  debtors  so  as  to  leave  thera  what  is 
necessary  for  moderate  subsistence  according  to  their  rank  and  circumstances,  with  the 
duty  of  returning  it  when  their  fortune  improves.     Art.  1625.    (Translator). 
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6.°  Al  deudor  de  buena  fe  que  hizo  cesion  de  bienes  i  es  perseguido  en  los  que 
despues  ha  adquirido  para  el  pago  completo  de  las  deudas  anteriores  a  la  cesion; 
pero  solo  le  deben  este  beneficio  los  acreedores  a  cuyo  favor  sehizo. 

1962.  Estar4n  obligados  a  respetar  el  arriendo:  1.°  Todo  aquel  a  quien  se 
trasfiere  el  derecho  del  arrendador  por  un  titulo  lucrative;  —  2  .°Todo  aquel  a 
quien  se  trasfiere  el  derecho  del  arrendador,  a  titulo  oneroso,  si  el  arrendamiento 
ha  sido  contraido  por  escritura  pubUca;  esceptuados  los  acreedores  hipotecarios ; 
—  3.°  Los  acreedores  hipotecarios,  si  el  arrendamiento  ha  sido  otorgado  por 
escritura  publica,  inscrita  en  el  Rejistro  del  Conservador  dntes  de  la  inscripcion 
hipotecaria. 

El  arrendatario  de  bienes  raices  podra  requerir  por  si  solo  la  inscripcion  de 
dicha  escritura. 

1965.  Si  por  el  acreedor  o  acreedores  del  arrendador  se  trabare  ejecucion 
i  embargo  en  la  cosa  arrendada,  subsistird  el  arriendo,  i  se  sustituiran  el  acreedor 
o  acreedores  en  los  derechos  i  obligaciones  del  arrendador. 

Si  se  adjudicare  la  cosa  al  acreedor  o  acreedores,  tendrA  lugar  lo  dispuesto 
en  el  articulo  1962. 

1968.  La  insolvencia  declarada  del  arrendatario  no  pone  necesariamente  fin 
al  arriendo. 

El  acreedor  o  acreedores  podrin  sustituirse  al  arrendatario,  prestando  fianza 
a  satisfaccion  del  arrendador. 

No  siendo  asi,  el  arrendador  tendra  derecho  para  dar  por  concluido  el  arren- 
damiento; ilecompetera  accion  de  perjuicios  contra  el  arrendatario  segun  las  reglas 
jenerales. 

2003.  Los  contratos  para  construccion  de  edificios,  celebrados  con  un  empre- 
sario,  que  se  encarga  de  toda  la  obra  por  un  precio  unico  prefijado,  se  sujetan  ade- 
mas  a  las  reglas  siguientes :  1 ."  El  empresario  no  podra  pedir  aumento  de  precio, 
a  pretesto  de  haber  encarecido  los  jornales  o  los  materiales,  o  de  haberse  hecho 
agregaciones  o  modificaciones  en  el  plan  primitivo;  sal\o  que  se  haya  ajustado  un 
precio  particular  por  dichas  agregaciones  o  modificaciones ;  —  2."  Si  circunstancias 
desconocidas,  como  un  vicio  oculto  del  suelo,  ocasionaren  costos  que  no  pudieron 
preverse,  debera  el  empresario  hacerse  autorizar  para  ellos  por  el  dueno;  i  si 
este  rehusa,  podra  ocurrir  al  juez  para  que  decida  si  ha  debido  o  no  preverse  el 
recargo  de  la  obra,  i  fije  el  aumento  de  precio  que  por  esta  razon  corresponda;  — 
3."  Si  el  edificio  perece  o  amenaza  ruina,  en  todo  o  parte,  en  los  diez  aiios  sub- 
siguientes  a  su  entrega,  por  vicio  de  la  construccion,  o  por  vicio  del  suelo  que 
el  empresario  o  las  personas  empleadas  por  el  hayan  debido  conocer  en  razon 
de  su  oficio,  o  por  vicio  de  los  materiales,  sera  responsable  el  empresario:  si  los 
materiales  ban  sido  suministrados  por  el  dueno,  no  liabra  lugar  a  la  responsabili- 
dad  del  empresario,  sino  en  conformidad  al  articulo  2000,  inciso  final;  —  4.*  El 
recibo  otorgado  por  el  dueno,  despues  de  concluida  la  obra,  solo  significa  que  el 
duerio  la  aprueba,  como  esteriotmente  ajustada  al  plan  i  a  las  reglas  del  arte,  i 
no  exime  al  empresario  de  la  responsabilidad  que  por  el  inciso  precedente  se  le 
impone;  —  5.»  Si  los  artifices  u  obreros  empleados  en  la  construccion  del  edificio 
han  contratado  con  el  dueiio  directamente  por  sus  respectivas  pagas,  se  miraran 
como  contratistas  independientes,  i  tendran  accion  directa  contra  el  dueiio;  pero 
si  han  contratado  con  el  empresario,  no  tendran  accion  contra  el  dueiio  sino 
subsidiariamente,  i  hasta  concurrencia  de  lo  que  este  deba  al  empresario. 

2064.  Las  sociedades  civiles  anonimas  estan  sujetas  a  las  mismas  reglas  que 
las  sociedades  comerciales  anonimas. 

2389.  Se  puede  dar  en  prenda  un  credito  entregando  el  titulo;  pero  sera  nece- 
sario  que  el  acreedor  lo  notifique  al  deudor  del  credito  consignado  en  el  titulo,  pro- 
hibiendole  que  lo  pague  en  otras  manos. 


Libro  IV.     De  las  obligaciones  en  jeneral  i  de  los  contratos.     Titulo  XLI.    De  la 

-prelacion  de  creditos.     (Art.  2465 — 2491.) 

2465.    Toda  obUgacion  personal  da  al  acreedor  el  derecho  de  perseguLr  su 

ejecucion  sobre  todos  los  bienes  raices  o  muebles  del  deudor,  sean  presentes  o  futu- 

ros,  esceptuandose  solamente  los  no  embargables,  designados  en  el  articulo  1618. 
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6.  To  the  bona  fide  debtor  who  has  made  cessio  bonorutn  and  is  sued  for  sub- 
sequently acquired  property  in  full  payment  of  debts  previous  to  the  cessio;  but 
only  creditors  in  whose  favour  the  cessio  was  made  owe  him  this  advantage. 

1962.  The  following  are  bound  by  a  lease:  I.  Every  person  to  whom  the  right 
of  the  lessor  is  assigned  without  valuable  consideration ;  —  2.  Every  person  to  whom 
the  right  of  the  lessor  is  assigned  for  valuable  consideration,  if  the  lease  has  been  made 
by  a  notarial  instrument;  with  the  exception  of  mortgagees;  —  3.  Mortgagees,  if 
the  lease  has  been  granted  by  notarial  instrument,  inscribed  in  the  Register  of  the 
Conservador  before  the  registration  of  the  mortgage. 

The  lessee  of  immovable  property  may  himself  claim  the  registration  of  the  said 
instrument. 

1965.  If  the  thing  leased  is  taken  in  execution  or  is  arrested  by  a  creditor  or 
by  creditors  of  the  lessor,  the  lease  shall  remain  intact,  and  the  creditor  or  creditors 
shall  be  substituted  for  the  lessor  in  his  rights  and  obhgations. 

If  the  thing  is  adjudicated  to  the  creditor  or  creditors,  the  provisions  of  article 
1962  shall  apply. 

1968.  The  declaration  of  the  insolvency  of  the  lessee  does  not  necessarily  put 
an  end  to  the  lease. 

The  creditor  or  creditors  may  take  the  place  of  the  lessee  on  giving  security  to 
the  satisfaction  of  the  lessor. 

If  this  does  not  take  place,  the  lessor  shall  be  entitled  to  put  an  end  to  the  lease; 
and  he  may  bring  an  action  for  damages  against  the  lessee  according  to  the  general 
rules. 

2003.  Contracts  for  the  construction  of  buildings,  made  with  a  contractor, 
who  undertakes  all  the  work  at  a  fixed  lump  sum,  are  subject  also  to  the  following 
rules :  1 .  The  contractor  cannot  apply  for  an  increase  of  price,  on  the  pretext  that 
wages  or  materials  have  become  dearer,  or  that  additions  or  alterations  have  been 
made  to  or  in  the  original  plan ;  unless  a  separate  price  has  been  agreed  for  the  said 
additions  or  alterations;  —  2.  If  unknown  circumstances,  such  as  a  latent  defect  in 
the  soil,  occasion  expense  which  could  not  be  foreseen,  the  contractor  must  cause 
himself  to  be  authorised  by  the  owner  to  incur  them ;  and  if  the  latter  refuses,  he  may 
apply  to  a  judge  to  decide  if  he  ought  or  not  to  have  foreseen  the  extra  charge  for 
the  work,  and  to  fix  the  increase  in  price  which  is  due  for  this  reason ;  - —  3.  if  the 
building  perishes  or  threatens  ruin,  in  whole  or  in  part,  within  the  ten  years  which 
follow  the  dehvery  thereof,  owing  to  a  structural  defect,  or  to  a  defect  in  the  soil, 
which  the  contractor  or  his  employees  ought  to  have  known  by  reason  of  their  duties, 
or  to  a  defect  in  the  materials,  the  contractor  shall  be  liable :  if  the  materials  have  been 
supphed  by  the  owner,  the  contractor  shall  only  be  liable  under  the  final  paragraph 
of  article  2000 ;  —  4.  The  receipt  given  by  the  owner  after  the  conclusion  of  the  work 
only  signifies  that  the  owner  approves  thereof,  as  in  external  agreement  with  the 
plan  and  the  rules  of  the  craft,  and  does  not  exempt  the  contractor  from  the  habihty 
imposed  upon  him  by  the  preceding  number;  —  6.  If  the  artificers  and  workmen 
employed  in  the  construction  of  the  edifice  have  contracted  directly  with  the  owner 
for  their  respective  payments,  they  shall  be  considered  as  independent  contractors, 
and  shall  have  an  immediate  right  of  action  against  the  owner ;  but  if  they  have 
contracted  with  the  contractor  they  shall  only  have  a  subsidiary  right  of  action 
against  the  owner  up  to  the  amount  which  he  owes  the  contractor. 

2064.  Civil  hmited  companies  are  subject  to  the  same  rules  as  commercial 
limited  companies. 

2389.  A  credit  may  be  pledged  by  deUvery  of  the  document  of  title ;  but  it  shall 
be  necessary  that  the  creditor  give  notice  thereof  to  the  debtor  of  the  credit  set  out 
in  the  document  of  title,  and  prohibit  him  paying  it  to  other  hands. 


Book  IV.     Obligations  in  general,  and  contracts.     Title  XLI.    Priority  of  credits. 

(Art.  2465—2491). 
2465.    Every  personal  obhgation  gives  the  creditor  the  right'  of  applying  for 
its  enforcement  on  aU  the  immovable  and  movable  property  of  the  debtor,  whether 
present  or  future,  excepting  only  property  which  is  not  subject  to  arrest,  as  defined 
in  article  1618. 
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2466.  Sobre  las  especies  identificables  que  pertenezcan  a  otras  personas  por 
razon  de  dominio,  i  existan  en  poder  del  deudor  insolvente,  conservaran  sus  derechos 
los  respectivos  dueiios,  sin  perjuicio  de  los  derechos  reales  que  sobre  ellos  competan 
al  deudor,  come  usufructuario  o  prendario,  o  del  derecho  de  retencion  que  le  con- 
cedan  las  leyes ;  en  todos  los  cuales  podran  subrogarse  los  acreedores. 

Podran  asimismo  subrogarse  en  los  derechos  del  deudor  come  arrendador  o 
arrendatario,  segun  lo  dispuesto  en  los  articulos  1965  i  1968. 

Sin  embargo,  no  sera  embargable  el  usufructo  del  marido  sobre  los  bienes  de 
la  mujer,  ni  el  del  padre  de  familia  sobre  los  bienes  del  hijo,  ni  los  derechos  reales 
de  uso  o  de  habitacion. 

2467.  Son  nulos  todos  los  actos  ejecutados  por  el  deudor  relativamente  a  los 
bienes  de  que  ha  hecho  cesion,  o  de  que  se  ha  abierto  concurso  a  los  acreedores. 

2468.  En  cuanto  a  los  actos  ejecutados  antes  de  la  cesion  de  bienes  o  la  aper- 
tura  del  concurso,  se  observaran  las  disposiciones  siguientes:  1."  Los  acreedores 
tendran  derecho  para  que  se  rescindan  los  contratos  onerosos,  i  las  hipotecas,  prendas 
i  anticresis  que  el  deudor  haya  otorgado  en  perjuicio  de  ellos,  estando  de  mala 
fe  el  otorgante  i  el  adquirente,  esto  es,  conociendo  ambos  el  mal  estado  de  los 
negocios  del  primero.  —  2."  Los  actos  i  contratos  no  comprendidos  bajo  el  niimero 
precedente,  inchisos  las  remisiones  i  pactos  de  liberacion  a  titulo  gratuito,  seran 
rescindibles,  probandose  la  mala  fe  del  deudor  i  el  perjuicio  de  los  acreedores.  — 
3.»  Las  acciones  concedidas  en  este  articulo  a  los  acreedores  espiran  en  un  afio 
contado  desde  la  fecha  del  acto  o  contrato. 

2469.  Los  acreedores,  con  las  escepciones  indicadas  en  el  articulo  1618,  podrAn 
exijir  que  se  vendan  todos  los  bienes  del  deudor  hasta  concurrencia  de  sus  creditos, 
inclusos  los  intereses  i  los  costos  de  la  cobranza,  para  que  con  el  producto  se  les 
satisfaga  integramente  si  fueren  suficientes  los  biennes,  i  en  caso  de  no  serlo,  a 
prorrata,  cuando  no  haya  causas  especiales  para  preferir  ciertos  creditos,  segun 
la  clasificacion  que  sigue. 

2470.  Las  causas  de  preferencia  son  solamente  el  privilejio  i  la  hipoteca. 
Estas  causas  de  preferencia  son  inherentes  a  los  creditos  para  cuya  seguridad 

se  han  establecido,  i  pasan  con  ellos  a  todas  las  personas  que  los  adquieran  por 
cesion,  subrogacion  o  de  otra  manera. 

2471.  Gozan  de  privilejio  los  creditos  de  la  1.",  2.»  i  4.*  clase. 

2472.  La  primera  clase  de  creditos  comprende  los  que  nacen  de  las  causas 
que  en  seguida  se  enumeran:  1.*  Las  costas  judiciales  que  se  causen  en  el  interes 
jeneral  de  los  acreedores.  —  2.*  Las  espensas  funerales  necesarias  del  deudor 
difunto.  —  3.»  Los  gastos  de  la  enfermedad  de  que  haya  faUecido  el  deudor. 
Si  la  enfermedad  hubiere  durado  mas  de  seis  meses,  fijara  el  juez,  segun  las  cir- 
cunstancias,  la  cantidad  hasta  la  cual  se  estienda  la  preferencia.  —  4."  Los  salaries 
de  los  dependientes  i  criados  por  los  ultimos  tres  meses.  —  5."  Los  articulos 
necesarios  de  subsistencia  suniinistrados  al  deudor  i  su  familia  durante  los  ultimos 
tres  meses.  El  juez,  a  peticion  de  los  acreedores,  tendra  la  facultad  de  tasar  este 
cargo  si  le  pareciere  exajerado.  —  6.*  Los  creditos  del  fisco  i  los  de  las  munici- 
paUdades,  por  impuestos  fiscales  o  municipales  devengados. 

2473.  Los  creditos  enumerados  en  el  articulo  precedente  afectan  todos  los 
bienes  del  deudor ;  i  no  habiendo  lo  necesario  para  cubrirlos  integramente,  preferir^n 
unos  a  otros  en  el  orden  de  su  numeracion,  cualquiera  que  sea  su  fecha,  i  los  com- 
prendidos en  cada  niimero  concurrian  a  prorrata. 

Los  creditos  enumerados  en  el  articulo  precedente  no  pasaran  en  caso  alguno 
contra  terceros  poseedores. 

2474.  A  la  segunda  clase  de  creditos  pertenecen  los  de  las  personas  que  en 
seguida  se  enumeran :  1 .  °  El  posadero  sobre  los  ef ectos  del  deudor  introducidos  por 
6ste  en  la  posada,  mientras  permanezcan  en  eUa  i  hasta  concurrencia  de  lo  que  se 
deba  por  alojamiento,  espensas  i  danos.  —  2.°  El  acarreador  o  empresario  de 
trasportes  sobre  los  efectos  acarreados,  que  tenga  en  su  poder  o  en  el  de  sus 
ajentes  o  dependientes,  hasta  concurrencia  de  lo  que  se  deba  por  acarreo,  espensas 
i  danos,  con  tal  que  dichos  efectos  sean  de  la  propiedad  del  deudor.  Se  presume 
que  son  de  la  propiedad  del  deudor  los  efectos  introducidos  por  el  en  la  posada, 
o  acarreados  de  su  cuenta.  —  3.°  El  acreedor  prendario  sobre  la  prenda. 
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2466.  The  respective  owners  shall  retain  theii'  riglits  on  property  which  can  be 
identified  as  belonging  to  other  persons  by  way  of  dominium,  and  which  are  in  the 
control  of  an  insolvent  debtor,  without  prejudice  to  the  real  rights  of  the  debtor 
on  the  same  property,  as  usufructuary  or  pledgee,  or  to  the  right  of  detention  given 
him  by  laws  to  all  of  wliich  rights  the  creditors  may  be  subrogated. 

They  may  likewise  be  subrogated  to  the  rights  of  the  debtor  as  lessor  or  lessee, 
according  to  the  provisions  of  articles  1965  and  1968. 

Nevertheless,  the  usufruct  of  a  husband  on  the  property  of  his  wife  shall  not  be 
subject  to  arrest,  nor  that  of  the  paterfamilias  on  the  property  of  his  son,  nor  real 
rights  of  use  or  habitation. 

2467.  All  acts  performed  by  the  debtor  in  relation  to  property  of  which  he 
has  made  a  cessio  or  that  concermng  which  creditors'  meetings  have  begun  are  void. 

2468.  The  following  provisions  shall  be  observed  with  regard  to  acts  performed 
before  the  cessio  bonorum  or  the  commencement  of  the  banki'uptcy  proceedings : 
1.  The  creditors  shall  be  entitled  to  rescind  onerous  contracts,  mortgages,  pledges 
and  charges  on  produce  i)  made  by  the  debtor  to  their  detriment,  when  both  grantor 
and  grantee  have  acted  in  bad  faith,  that  is,  when  both  were  aware  of  the  bad  state 
of  the  business  of  the  former;  —  2.  Acts  and  contracts  which  are  not  included  in 
the  preceding  number,  including  releases  and  gratuitous  agreements  to  release, 
shall  be  subject  to  rescission,  on  proof  of  the  bad  faith  of  the  debtor  and  the  detriment 
to  the  creditors;  —  3.  The  actions  granted  to  creditors  by  this  article  lapse  in  one 
year  reckoned  from  the  date  of  the  act  or  contract. 

2469.  The  creditors,  with  the  exceptions  indicated  in  article  1618,  may  require 
all  the  assets  of  the  debtor  to  be  sold  up  to  the  amount  of  their  credits,  including 
the  interest  and  the  costs  of  recovery,  in  order  that  they  may  be  paid  in  fuU  out  of 
the  proceeds,  if  the  assets  are  sufficient,  and  if  they  are  not,  then  in  proportion, 
when  there  are  no  special  reasons  for  preferring  certain  credits,  according  to  the 
following  classification. 

2470.  The  grounds  of  preference  are  only  privilege  and  mortgage.  These  grounds 
of  preference  are  inherent  in  the  credits  for  the  safety  whereof  they  are  established, 
and  they  pass  with  them  to  all  persons  who  acquire  them  by  assignment,  subrogation 
or  in  any  other  manner. 

2471.  Credits  of  the  1st,  2nd  and  4th  class  are  privileged. 

2472.  The  first  class  of  credits  comprises  those  which  arise  from  the  causes 
which  are  here  enumerated :  1.  The  law  costs  which  are  caused  in  the  general  interests 
of  the  creditors;  —  2.  The  necessary  funeral  expenses  of  the  deceased  debtor;  — 
3.  The  expenses  of  the  illness  of  which  the  debtor  died.  If  the  illness  lasted  more 
than  six  months,  the  judge  shall  fix  the  amount  to  which  the  preference  is  to  extend, 
according  to  the  circumstances;  —  4.  The  salaries  of  the  subordinates  and  servants 
for  the  last  three  months;  —  5.  The  articles  necessary  for  subsistence,  supphed  to 
the  debtor  and  his  family  during  the  last  three  months;  On  the  application  of  the 
creditors,  the  judge  shall  have  power  to  value  this  charge  if  it  appears  to  him  to  be 
exaggerated;  —  6.  Credits  due  to  the  Treasury  and  those  of  the  miuiicipalities  due 
for  Treasury  or  municipal  taxes. 

2473.  The  credits  enumerated  in  the  preceding  article  affect  aU  the  assets  of 
the  debtor;  and  if  there  is  not  sufficient  to  meet  them  in  full,  they  shall  be  preferred 
to  each  other  in  the  order  of  their  enumeration,  whatever  be  their  date,  and  those 
comprised  in  each  number  shall  rank  pro  rata. 

The  credits  enumerated  in  the  preceding  article  shall  not  in  any  case  affect 
third  persons  in  possession. 

2474.  The  credits  of  the  persons  here  enumerated  belong  to  the  second  class: 
1.  An  innkeeper  on  the  effects  of  the  debtor  brought  by  the  latter  into  the  inn,  so 
long  as  they  remain  therein  and  up  to  the  amount  of  his  debt  for  lodging,  expenses 
and  damages;  — 2.  A  carrier  or  transport  contractor  on  the  effects  carried,  which 
he  has  in  his  control  or  in  that  of  his  agents  or  subordinates,  up  to  the  amount  of  the 
debt  for  carriage,  expenses  and  damages,  provided  that  the  said  effects  are  the  property 
of  the  debtor.  Effects  brought  by  him  into  the  inn,  or  carried  on  his  account  are 
presumed  to  be  the  property  of  the  debtor;  —  3.  The  pledgee,  on  the  pledge. 


')   Anticresia    is    a    contract    under    which    the   creditor    takes    possession    of    immovable 
property  and  appUee  the  produce  thereof  to  the  payment  of  his  debt.     (Translator.) 
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2475.  Sobre  la  preferencia  de  ciertos  crMitos  comerciales,  como  la  del  con- 
eignatario  en  los  efectos  consignados,  i  la  que  corresponde  a  varias  causas  i  personas 
en  los  buques  mercantes,  se  estara  a  lo  dispuesto  en  el  Codigo  de  Comercio. 

Sobre  los  creditos  de  los  aviadores  de  minas,  i  de  los  mayordomos  i  trabaja- 
dores  de  ellas,  se  observaran  las  disposiciones  del  Codigo  de  Mineria. 

2476.  Afectando  a  una  misma  especie  creditos  de  la  primera  clase  i  creditos 
de  la  segunda,  escluiran  estos  a  aquellos;  pero  si  fueren  insuficientes  los  demas 
bienes  para  cubrir  los  creditos  de  la  primera  clase,  tendran  estos  la  preferencia  en 
cuanto  al  deficit,  i  concurriran  en  dicha  especie  en  el  orden  i  forma  que  se  espresan 
en  el  inciso  primero  del  articulo  2472. 

2477.  La  tercera  clase  de  creditos  comprende  los  hipotecarios. 

A  cada  finca  gravada  con  hipoteca  podra  abrirse,  a  peticion  de  los  respectivos 
acreedores  o  de  cualquiera  de  ellos,  un  concurso  particular  para  que  se  las  pague 
inmediatamente  con  ella,  segun  el  orden  de  las  fechas  de  sus  hipotecas. 

Las  hipotecas  de  una  misma  fecha  que  gravan  una  misma  finca  preferiran 
Unas  a  otras  en  el  orden  de  su  inscripcion. 

En  este  concurso  se  pagaran  primeramente  las  costas  judiciales  causadas  en  61. 

2478.  Los  creditos  de  la  primera  clase  no  se  estenderan  a  las  fincas  hipotecadas 
61  no  en  el  caso  de  no  poder  cubrirse  en  su  totalidad  con  los  otros  bienes  del  deudor. 

El  deficit  se  dividira  entonces  entre  las  fincas  hipotecadas  a  proporcion  de  los 
valores  de  estas,  i  lo  que  a  cada  una  quepa  se  cubrira  con  ella  en  el  orden  i  forma 
que  se  espresan  en  el  articulo  2472. 

2479.  Los  acreedores  hipotecarios  no  estaran  obhgados  a  aguardar  las  resultas 
del  concurso  jeneral  para  proceder  a  ejercer  sus  acciones  contra  las  respectivas 
fincas :  bastara  que  consignen  o  afiancen  una  cantidad  prudencial  para  el  pago  de 
los  creditos  de  la  primera  clase  en  la  parte  que  sobre  ellos  recaiga,  i  que  restituyan 
a  la  masa  lo  que  sobrare  despues  de  cubiertas  sus  acciones. 

2480.  Para  los  efectos  de  la  prelacion  los  censos  debidamente  inscritos  ser4n 
considerados  como  hipotecas. 

Concurriran  pues  indistintamente  entre  si  con  las  hipotecas  segun  las  fechas 
de  las  respectivas  inscripciones. 

2481.  La  cuarta  clase  de  creditos  comprende:  1.°  Los  del  fisco  contra  los 
recaudadores  i  administradores  de  bienes  fiscales ;  —  2.  °  Los  de  los  establecimientos 
nacionales  de  caridad  o  de  educacion,  i  los  de  las  municipalidades,  iglesias  i  comuni- 
dades  relijiosas,  contra  los  recaudadores  i  administradores  de  sus  fondos;  —  3.°  Los 
de  las  mujeres  casadas,  por  los  bienes  de  su  propiedad  que  administra  el  marido, 
sobre  los  bienes  de  este;  —  4.°  Los  de  los  hijos  de  familia  por  los  bienes  de  su 
propiedad  que  fueren  administrados  por  el  padre,  sobre  los  bienes  de  este;  — 
5.  °  Los  de  las  personas  que  estan  bajo  tutela  o  curaduria  contra  sus  respectivos 
tutores  o  curadores ;  —  6.  °  Los  de  todo  pupilo  contra  el  que  se  casa  con  la  madre 
o  abuela  tutora  o  curadora,  en  el  caso  del  articulo  51 L 

2482.  Los  creditos  enumerados  en  el  articulo  precedente  prefieren  indistin- 
tamente unos  a  otros  segun  las  fechas  de  sus  causas;  es  a  saber: 

La  fecha  del  nombramiento  de  administradores  i  recaudadores  respecto  de  los 
creditos  de  los  numeros  I.°  i  2.°;  la  del  respectivo  matrimonio  en  los  creditos  de 
los  numeros  3.°  i  6.°;  la  del  nacimiento  del  hijo  en  los  del  niimero  4.°;  la  del 
discernimiento  de  la  tutela  o  curatela  en  los  del  niimero  5.°. 

2483.  Las  preferencias  de  los  numeros  3.°,  4.°,  5.°  i  6.°,  .se  entienden  con- 
stituidas  a  favor  de  los  bienes  raices  o  derechos  en  ellos,  que  la  mujer  hubiere  apor- 
tado  al  matrimonio,  o  de  los  bienes  raices  o  derechos  reales  en  eUos,  que  pertenezcan 
a  los  respectivos  hijos  de  familia  i  personas  en  tutela  o  curaduria  i  hayan  entrado 
en  poder  del  marido,  padre,  tutor,  o  curador;  i  a  favor  de  todos  los  bienes  en  que 
so  justifique  el  derecho  de  las  mismas  personas  por  inventarios  solemnes,  testa- 
mentos,  actos  de  particion,  sentencias  de  adjudicacion,  escrituras  publicas  de 
capitulaciones  matrimoniales,  de  donacion,  venta,  permuta,  u  otros  de  igual  auten- 
ticidad.  ' 

Se  estiende  asimismo  la  preferencia  de  cuarta  clase  a  los  derechos  i  acciones 
de  la  mujer  contra  el  marido,  o  de  los  hijos  de  familia  i  personas  en  tutela  o  cura- 
duria, contra  sus  padres,  tutores  o  curadores  por  culpa  o  dolo  en  la  administracion 
de  los  respectivos  bienes,  probandose  los  cargos  de  cualquier  modo  fehaciente. 
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2475.  The  provisions  of  the  Code  of  Commerce  shall  govern  the  preference 
of  certain  commercial  credits,  as  that  of  a  consignee  on  consigned  goods,  and  that 
which  in  merchant  vessels,  is  assigned  to  different  purposes  and  persona. 

The  provisions  of  the  Mining  Code  shall  be  observed  with  regard  to  the  credits 
of  the  persons  who  provide  supplies  for  mines,  of  captains  and  workmen  therein. 

2476.  If  credits  of  the  first  class  and  credits  of  the  second  class  affect  the  same 
property,  the  latter  shall  exclude  the  former  ;but  if  the  other  assets  are  insufficient 
to  meet  the  credits  of  the  first  class,  these  shall  have  preference  for  the  deficit,  and 
shall  rank  on  the  said  property  in  the  order  and  manner  stated  in  the  first  paragraph 
of  article  2472. 

2477.  The  third  class  of  credits  comprises  mortgage  credits. 

A  separate  proceeding  may  be  commenced  with  respect  to  each  estate  burdened 
with  a  mortage,  on  the  application  of  the  respective  creditors  or  any  of  them, 
in  order  that  they  may  immediately  be  paid  therewith,  in  the  order  of  the  dates  of 
their  mortgages. 

:        Mortgages  of  the  same  date  which  burden  the  same  estate  shall  have  preference 
one  over  another  in  the  order  of  their  registration. 

In  this  proceeding  the  law  costs  caused  thereby  shall  be  paid  in  the  first  place. 

2478.  Credits  of  the  first  class  shall  not  extend  to  mortgaged  estates  except 
when  they  camiot  be  fully  satisfied  with  the  other  assets  of  the  debtor. 

The  deficit  shall  then  be  divided  between  the  mortgaged  properties  in  proportion 
to  the  values  thereof,  and  what  corresponds  to  each  shall  be  met  therewith  in  the 
order  and  manner  stated  in  article  2472. 

2479.  Mortgageees  shall  not  be  bound  to  await  the  results  of  the  general  in- 
solvency proceedings  for  proceeding  to  bring  their  actions  against  the  respective 
properties.  It  shall  be  sufficient  that  they  pay  into  Court  or  give  security  for  a 
reasonable  sum  for  paying  their  share  of  the  credits  of  the  first  class,  and  to  restore 
the  surplus  to  the  estate,  after  meeting  their  rights  of  action. 

2480.  Duly  registered  annuities  shall  be  considered  as  mortgages  for  the  pur- 
pose of  priority. 

They  shall  therefore  rank  with  the  mortgages  according  to  the  dates  of  the  res- 
pective inscriptions,  but  with  no  difference  inter  se. 

2481.  The  fourth  class  of  credits  comprises:  1.  Those  of  the  Treasury  against 
the  collectors  and  administrators  of  fiscal  property;  —  2.  Those  of  the  National 
charitable  or  educational  establishments,  and  those  of  the  municipahties,  churches 
and  religious  communities,  against  the  collectors  and  administrators  of  their  funds ;  — 
3.  Those  of  married  women  for  their  own  property  administered  by  their  husbands, 
against  the  assets  of  the  latter;  —  4.  Those  of  the  children  of  the  family  for  their 
own  property  administered  by  their  father,  against  the  assets  of  the  latter ;  —  5.  Those 
of  persons  who  are  under  guardianship  or  curatorship,  against  their  respective 
guardians  or  curators ;  —  6.  Those  of  every  ward  against  a  man  who  marries  his  or 
her  mother  or  grandmother  who  is  the  guardian  or  curator  in  the  case  of  article  511. 

2482.  The  credits  enumerated  in  the  preceding  article  have  preference  over 
each  other  according  to  the  dates  of  their  causae  without  distinction ;  that  is  to  say : 
The  date  of  the  appointment  of  administrators  and  collectors  in  respect  of  the  credits 
numbered  1  and  2 ;  that  of  the  respective  marriages  in  the  credits  numbered  3  and  6 ; 
that  of  the  birth  of  the  child  in  those  of  number  4 ;  that  of  the  appointment  to  the 
guardianship  or  curatorship  in  those  of  number  5. 

2483.  The  preferences  of  numbers  3,  4,  5  and  6  are  understood  to  be  constituted 
in  favour  of  the  immovable  properties  or  the  rights  thereon  which  the  wife  has 
brought  into  the  marriage,  or  of  the  immovable  property  or  the  real  rights  thereon 
which  belong  to  the  respective  children  of  the  family  and  persons  under  guardianship 
or  curatorship  and  have  come  under  the  control  of  the  husband,  father,  guardian 
or  curator ;  and  in  favour  of  all  the  property  to  which  the  right  of  the  same  persons 
is  proved  by  formal  inventories,  wills,  acts  of  partition,  adjudications,  notarial 
instruments  of  marriage  articles,  gift,  sale,  exchange,  or  others  of  Uke  authenticity. 

The  preference  of  the  fourth  class  likewise  extends  to  the  rights  and  rights  of 
action  of  a  wife  against  her  husband,  or  of  the  children  of  the  family  or  persons 
under  guardianship  or  curatorship,  against  their  parents,  guardians  or  curators  for 
culpa  or  fraud  in  the  administration  of  their  respective  properties,  the  charges  being 
proved  in  some  authoritative  way. 
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2484.  Los  matrimonios  celebrados  en  paLs  estranjero  i  que  segun  el  articulo  119 
deban  producir  efectos  civiles  en  Chile,  daran  a  los  creditos  de  la  mujer  sobre  los 
bienes  del  marido  existentes  en  territorio  chileno  el  mismo  derecho  de  preferencia 
que  los  matrimonios  celebrados  en  Chile. 

2485.  La  confesion  del  marido,  del  padre  de  familia,  o  del  tutor  o  curador 
faUidos,  no  hard  prueba  por  si  sola  contra  los  acreedores. 

2486.  Las  preferencias  de  los  creditos  de  la  cuarta  class  afectan  todos  los 
bienes  del  deudor,  pero  no  dan  derecho  contra  terceros  poseedores,  i  solo  tienen 
lugar  despues  de  cubiertos  los  creditos  de  las  tres  primeras  clases,  de  cualquiera 
fecha  que  estos  sean. 

2487.  Las  preferencias  de  la  primera  clase,  a  que  estaban  afectos  los  bienes 
del  deudor  difunto,  afectaran  de  la  misma  manera  los  bienes  del  heredero,  salvo 
que  6ste  haya  aceptado  con  beneficio  de  inventario,  o  que  los  acreedores  gocen 
del  beneficio  de  separacion,  pues  en  ambos  cases  afectaran  solamente  los  bienes 
inventariados  o  separados. 

La  misma  regla  se  aplicara  a  los  creditos  de  la  cuarta  clase,  los  cuales  conser- 
varan  su  fecha  sobre  todos  los  bienes  del  heredero,  cuando  no  tengan  lugar  los  bene- 
ficios  de  inventario  o  de  separacion,  i  solo  la  conservaran  en  los  bienes  inventaria- 
dos o  separados,  cuando  tengan  lugar  los  respectivos  beneficios. 

2488.  La  lei  no  reconoce  otras  causas  de  preferencia  que  las  indicadas  en  los 
articulos  precedentes. 

2489.  La  quinta  i  ultima  clase  comprende  los  creditos  que  no  gozan  de  pre- 
ferencia. 

Los  creditos  de  la  quinta  clase  se  cubriran  a  prorrata  sobre  el  sobrante  de  la 
masa  concursada,  sin  consideracion  a  su  fecha. 

2490.  Los  creditos  preferentes  que  no  puedan  cubrirse  en  su  totaUdad  por 
los  medios  indicados  en  los  articulos  anteriores,  pasaran  por  el  deficit  a  la  lista 
de  los  creditos  de  la  quinta  clase,  con  los  cuales  concurriran  a  prorrata. 

2491.  Los  intereses  correran  hasta  la  estincion  de  la  deuda,  i  se  cubriran  con 
la  preferencia  que  corresponda  a  sus  respectivos  capitales. 


2503.  Interrupcion  civil  es  todo  recurso  judicial  intentado  por  el  que  se  pre- 
tende  verdadero  dueno  de  la  cosa,  contra  el  poseedor. 

Solo  el  que  ha  intentado  este  recurso  podra  alegar  la  interrupcion;  i  ni  aun 
61  en  los  casos  siguientes:  1.°  Si  la  notificacion  de  la  demanda  no  ha  sido  hecha 
en  forma  legal;  —  2.°  Si  el  recurrente  desistio  espresamente  de  la  demanda  o 
ceso  en  la  persecucion  por  mas  de  tres  anos;  —  3.°  Si  el  demandado  obtuvo 
sentencia  de  absolucion. 

En  estos  tres  casos  se  entendera  no  haber  sido  interrumpida  la  prescripcion 
por  la  demanda. 

2508.  El  tiempo  necesario  a  la  prescripcion  ordinaria  es  de  tres  anos  para 
los  muebles  i  de  diez  anos  para  los  bienes  raices. 

Cada  dos  dias  se  cuentan  entre  ausentes  por  uno  solo  para  el  computo  de  los 
aiios. 

Se  entienden  presentes,  para  los  efectos  de  la  prescripcion,  los  que  viven  en 
el  territorio  de  la  RepubUca,  i  ausentes  los  que  residen  en  pais  estranjero. 

2509.  La  prescripcion  ordinaria  puede  suspenderse,  sin  estinguirse :  en  ese  caso, 
cesando  la  causa  de  la  suspension,  se  le  cuenta  al  poseedor  el  tiempo  anterior  a 
eUa,  si  alguno  hubo. 

Se  suspende  la  prescripcion  ordinaria,  en  favor  de  las  personas  siguientes: 
1.°  Los  menores;  los  dementes;  los  sordomudos;  i  todos  los  que  esten  bajo 
potestad  paterna  o  marital,  o  bajo  tutela  o  curaduria;  —  2.°  La  herencia  yacente. 

No  se  suspende  la  prescripcion  en  favor  de  la  mujer  divorciada  o  separada  de 
bienes,  respecto  de  aqueUos  que  administra. 

La  prescripcion  se  suspende  siempre  entre  conyujes. 

2511.  El  lapso  de  tiempo  necesario  para  adquirir  por  esta  especie  de  pre- 
scripcion es  de  treinta  anos  contra  toda  persona,  i  no  se  suspende  a  favor  de  las 
enumeradas  en  el  articulo  2509. 
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2484.  Marriages  celebrated  in  a  foreign  country  which  are  to  give  rise  to 
civil  effects  in  Chile,  according  to  article  119,  shall  give  the  same  preferential  right 
to  the  credits  of  a  wife  on  the  property  of  the  husband  situated  in  Chilean  territory, 
as  marriages  celebrated  in  Chile. 

2485.  An  admission  by  a  deceased  husband,  paterfamihas,  guardian  or  curator 
shall  be  sufficient  evidence  against  the  creditors  without  corroboration. 

2486.  The  preferences  of  the  credits  of  the  fourth  class  affect  all  the  property 
of  the  debtor,  but  do  not  confer  a  right  against  third  persons  in  possession,  and  only 
take  place  after  the  credits  of  the  first  three  classes  are  met,  of  whatever  date  they  be. 

2487.  The  preferences  of  the  first  class,  to  which  the  property  of  the  deceased 
debtor  were  subject,  shall  affect  the  property  of  his  heir  in  the  same  manner,  unless 
he  has  accepted  with  the  benefit  of  an  inventory,  or  the  creditors  enjoy  the  benefit 
of  separation,  as  in  both  cases  the  goods  inventoried  or  separated  shall  alone  be 
affected. 

The  same  rule  shall  apply  to  the  credits  of  the  fourth  class,  which  shall  keep  their 
dates  on  all  the  property  of  the  heir,  when  there  are  no  benefits  of  inventory  or  se- 
paration, and  shall  keep  it  on  the  inventoried  or  separated  property  alone,  when  the 
respective  benefits  e.xist. 

2488.  The  law  does  not  recognise  other  grounds  of  preference  than  those  stated 
in  the  preceding  articles. 

2489.  The  fifth  and  last  class  comprises  the  credits  which  are  not  preferred. 

The  credits  of  the  fifth  class  shall  be  met  pro  rata  by  the  surplus  of  the  insolvent 
estate,  without  regard  to  their  dates. 

2490.  Preferential  credits  which  cannot  be  whoUy  met  by  the  means  stated  in 
the  preceding  articles,  shall,  so  far  as  they  are  unpaid,  pass  to  the  list  of  the  credits 
of  the  fifth  class,  with  which  they  shall  rank  pro  rata. 

2491.  Interest  shall  run  until  the  extinction  of  the  debts,  and  shall  be  paid  with 
the  same  preference  as  their  respective  principals. 


2503.  Every  recourse  to  law  commenced  by  a  person  who  claims  to  be  the 
true  owner  of  a  thmg  acts  as  civil  interruption  as  against  the  possessor. 

Only  the  person  who  has  brought  the  action  can  plead  interruption ;  and  not 
even  he  in  the  follomng  cases:  1.  If  the  notification  of  the  claim  has  not  been 
made  in  legal  form;  —  2.  If  the  appellant  expressly  abandoned  the  claim  or  failed  to 
prosecute  it  for  more  than  three  years;  —  3.  If  the  defendant  obtained  a  judgment 
in  his  favour. 

In  these  three  cases  prescription  shall  not  be  considered  to  have  been  interrupted 
by  the  claim. 

2508.  The  necessary  time  for  ordinary  prescription  is  three  years  for  movables 
and  ten  years  for  immovable  property. 

Each  two  days  are  counted  between  absent  parties  as  one  day  only  for  the 
computation  of  the  years. 

For  the  purpose  of  prescription,  those  who  Uve  in  the  territory  of  the  Repubhc 
are  considered  to  be  present,  and  those  who  reside  in  a  foreign  coimtry  are  considered 
to  be  absent. 

2509.  Ordinary  prescription  may  be  suspended  without  being  extinguished. 
In  that  case,  when  the  cause  of  the  suspension  ceases,  the  time  preceding  the  same, 
if  any,  is  reckoned  in  favour  of  the  possessor. 

Ordinary  prescription  is  suspended  in  favour  of  the  following  persons :  1.  Minors ; 
mad  persons;  deaf  mutes;  and  all  who  are  under  paternal  or  marital  potestas,  or 
guardianship  or  curatorship;  —  2.  An  unclaimed  inheritance. 

Prescription  is  not  suspended  in  favour  of  a  divorced  wife  or  one  who  has 
obtained  separation  of  property,  in  respect  of  that  which  she  administers. 

Prescription  is  always  suspended  between  spouses. 

2511.  The  expiration  of  time  necessary  to  acquire  by  tliis  species  of  prescription 
is  thirty  years  as  against  all  persons,  and  it  is  not  suspended  Ln  favour  of  the  persons 
enumerated  in  article  2509, 
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Lihro  IV.     Titulo  XLII.     De   la    prescripcion.     §3.°     De  la  prescripcion  como 
medio  de  estinguir  las  acetones  judiciales.     (Art.  2514—2520.) 

2514.  La  prescripcion  que  estingue  las  acciones  i  derechos  ajenos  exije  sola- 
mente  cierto  lapso  de  tiempo,  durante  el  cual  no  se  hayan  ejercido  dichas  acciones. 

Se  cuenta  este  tiempo  desde  que  la  obUgacion  se  haya  hecho  exijible. 

2515.  Este  tiempo  es  en  jeneral  de  diez  anos  para  las  acciones  ejecutivas  i  de 
veinte  para  las  ordinarias.  La  accion  ejecutiva  se  convierte  en  ordinaria  por  el 
lapso  de  diez  aiios,  i  convertida  en  ordinaria  durari  solamente  otros  diez. 

2516.  La  accion  hipotecaria,  i  las  demas  que  proceden  de  una  obligacion 
accesoria,  prescriben  junto  con  la  obligacion  a  que  acceden. 

2517.  Toda  accion  por  la  cual  se  reclama  un  derecho  se  estingue  por  la  pre- 
scripcion adquisitiva  del  mismo  derecho. 

2518.  La  prescripcion  que  estingue  las  acciones  ajenas  puede  interrumpirse, 
ya  natural,  ya  civilmente. 

Se  interrumpe  naturalmente  por  el  hecho  de  reconocer  el  deudor  la  obhgacion, 
ya  espresa,  ya  tacitamente. 

Se  interrumpe  civilmente  por  la  demanda  judicial;  salvos  los  casos  enumerados 
en  el  articulo  2503. 

2519.  La  interrupcion  que  obra  en  favor  de  uno  de  varies  coacreedores,  no 
aprovecha  a  los  otros,  ni  la  que  obra  en  perjuicio  de  uno  de  varies  codeudores,  per- 
judica  a  los  otros,  a  menos  que  haya  solidariedad,  i  no  se  haya  esta  renunciado 
en  los  terminos  del  articulo  1516. 

2520.  La  prescripcion  que  estingue  las  obhgaciones  se  suspende  en  favor  de 
las  personas  enumeradas  en  el  numero  1.°  del  articulo  2509. 

Trascurridos  treinta  anos  no  se  tomar4n  en  cuenta  las  suspensiones  mencio- 
nadas  en  el  inciso  precedente. 

§4.°    De  ciertas  acciones  que  prescriben  en  corto  tiempo.     (Art.  2521 — 2524.) 

2521.  Prescriben  en  tres  anos  los  honorarios  de  jueces,  abogados,  procura- 
dores ;  los  de  medicos  i  cirujanos ;  los  de  dtrectores  o  profesores  de  colejios  i  escuelas ; 
los  de  injenieros  i  agrimensores,  i  en  jeneral,  de  los  que  ejercen  cualquiera  profesion 
liberal. 

2522.  Prescribe  en  dos  anos  la  accion  de  los  mercaderes,  proveedorea  i  artesa- 
nos  por  el  precio  de  los  articulos  que  despachan  al  menudeo. 

La  de  los  dependientes  i  criados  por  sus  salaries. 

La  de  toda  clase  de  personas  por  el  precio  de  servicios  que  se  prestan  periodica 
o  accidentalmente ;  como  posaderos,  acarreadores,  mensajeros,  barberos  etc. 

2523.  Las  prescripciones  mencionadas  en  los  dos  articulos  precedentes  corren 
contra  toda  clase  de  personas,  i  no  admiten  suspension  alguna. 

Interrumpense :  1.°  Desde  que  interviene  pagare  u  obligacion  escrita,  o  con- 
cesion  de  plazo  por  el  acreedor ;  —  2.  °  Desde  que  interviene  requerimiento. 

En  ambos  casos  sucede  a  la  prescripcion  de  corto  tiempo  la  del  articulo  2515. 

2524.  Las  prescripciones  de  corto  tiempo  a  que  estan  sujetas  las  acciones 
especiales  que  nacen  de  ciertos  actos  o  contratos,  se  mencionan  en  los  titulos  respec- 
tivos,  i  corren  tambien  contra  toda  persona;  salvo  que  espresamente  se  establezca 
otra  regla. 
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Book  IV.    Title  XLII.    Prescription.   §  3.   I'rescription  as  a  means  of  extinguishing 
rights  of  action.    (Art.  2514—2520). 

2514.  The  prescription  which  extinguishes  the  actions  and  rights  of  others 
only  requires  a  certain  lapse  of  time  during  which  the  said  actions  have  not  been 
brought. 

This  time  is  reckoned  from  the  time  when  the  obligation  has  become  demand- 
able. 

2515.  This  time  is  in  general  ten  years  for  executive  and  twenty  for  ordinary 
actions.  An  executive  action  becomes  an  ordinary  action  by  the  lapse  of  ten  years, 
and  on  becoming  an  ordinary  action  it  shall  only  last  another  ten. 

2516.  An  action  on  a  mortgage  and  other  actions  which  proceed  from  a  sub- 
sidiary obligation  are  prescribed  together  with  the  obhgation  to  which  they  are 
collateral. 

2517.  Every  action  by  which  a  right  is  claimed  is  extinguished  by  the  acquisi- 
tive prescription  of  the  same  right. 

2518.  The  prescription  which  extinguishes  actions  by  another  person  may  be 
interrupted  either  naturally  or  civilly. 

It  is  interrupted  naturally  by  the  fact  of  the  debtor  acknowledging  the  obhgation 
either  expressly  or  by  imphcation. 

It  is  interrupted  civilly  by  an  action  at  law;  except  in  the  cases  enumerated 
in  article  2503. 

2519.  Interruption  which  operates  in  favour  of  one  of  several  co-creditors  does 
not  benefit  the  others,  nor  does  that  which  operates  to  the  detriment  of  one  of  several 
co-debtors  prejudice  the  others,  unless  there  is  a  joint  and  several  obhgation,  and 
this  has  not  been  renounced  in  the  terms  of  article  1516. 

2520.  The  prescription  which  extinguishes  obhgations  is  suspended  in  favour 
of  the  persons  enumerated  in  No.  1  of  article  2509. 

After  the  expiration  of  thirty  years  the  suspensions  mentioned  in  the  preceding 
paragraph  shall  not  be  taken  into  account. 

§  4.    Certain  actions  which  are  prescribed  in  a  short  time.    (Art.  2521 — 2524.) 

2521.  The  following  are  prescribed  in  three  years :  The  fees  of  judges,  advocates, 
and  soUcitors;  those  of  physicians  and  surgeons;  those  of  managers  or  professors  of  , 
colleges  and  schools;  those  of  engineers  and  land  surveyors,  and,  in  general,  those  of 
persons  who  practise  any  Uberal  profession. 

2522.  The  right  of  action  of  merchants,  purveyors  and  craftsmen  for  the  price  of 
articles  which  they  send  out  by  retail  is  prescribed  in  two  years. 

Also  that  of  subordinates  and  servants  for  their  salaries. 
Also  that  of  every  kind  of  person  for  the  value  of  services  rendered  either  periodi- 
cally or  casually;  such  as  innkeepers,  carriers,  messengers,  barbers,  etc. 

2523.  The  prescriptions  mentioned  in  the  two  preceding  articles  run  against 
aU  the  world,  and  do  not  aUow  of  any  suspension. 

They  are  interrupted:  1.  From  the  date  of  the  making  of  a  promissory  note 
or  written  obhgation,  or  grant  of  time  by  the  creditor;  — 2.  From  an  extrajudicial 
demand  being  made. 

In  both  cases  the  prescription  of  article  2515  succeeds  to  that  of  short  time. 

2524.  The  short  time  prescriptions  to  which  the  special  actions  arising  from 
certain  acts  or  contracts  are  subject,  are  mentioned  in  their  respective  titles,  and 
likewise  run  against  all  the  world;  saving  when  a  different  rule  is  expressly  enacted. 
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C6digo  de  Procedimiento 

de  28  de  agosto  de  19021) 
(vijente  desde  el  1.°  de  marzo  de 


Civil 

1903). 


Libro  II.    Del  juicio  ordinario.     Titulo  X.    De  los  medios  de  prueba  en  particular. 

§2.°  De  los  instrumentos. 
Art.  331.  Seran  considerados  como  instrumentos  piiblicos  en  juicio,  siempre 
que  en  su  otorgamiento  se  hubieren  cumplido  las  disposiciones  legales  que  dan  este 
caracter:  1.°  Los  documentos  orijinales;  —  2.°  Las  copias  dadas  con  los  requisites 
que  las  leyes  prescriban  para  que  hagan  fe  respecto  de  toda  persona,  o,  a  lo  menos, 
respecto  de  aqueUa  contra  quien  se  hacen  valer ;  —  3.  °  Las  copias  que,  obtenidas 
sin  estos  requisitos,  no  fueren  objetadas  como  inexactas  por  la  parte  contraria 
dentro  de  los  tres  dias  siguientes  a  aquel  en  que  se  le  dio  conocimiento  de  eUas; 
—  4.°  Las  copias  que,  objetadas  en  el  caso  del  numero  anterior,  fueren  cotejadas 
i  halladas  conformes  con  sus  orijinales  o  con  otras  copias  que  hagan  fe  respecto  de 
la  parte  contraria ;  i  —  5.  °  Los  testimonios  que  el  tribunal  mandare  agregar  durante 
el  juicio,  autorizados  por  su  secretario  u  otro  funcionario  competente  i  sacados  de 
los  orijinales  o  de  copias  que  reunan  las  condiciones  indicadas  en  el  numero 
anterior. 


I)  VSase  la  nota  en  p. 

185. 
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The  Code  of  Civil  Procedure 

of  28  August  19021) 
(in  force  from  1  March  1903). 


Book  II.   Ordinary  action.    Title  X.    Particular  means  of  proof.     §  2.   Instruments. 

Art.  331.  The  following  shall  be  considered  as  pubUc  instruments^)  in  an  action, 
provided  that  the  legal  provisions  which  confer  this  character  have  been  fulfUled 
in  the  execution  thereof:  1.  The  original  documents;  —  2.  Copies  made  with  the  re- 
quisites which  the  law  prescribes  for  their  being  evidence  with  regard  to  everybody, 
or  at  least  as  regards  the  person  against  whom  they  are  made  operative ;  —  3.  Copies 
which  are  obtained  without  these  requisites  and  are  not  objected  to  by  the  opposite 
party  as  incorrect  within  the  three  days  following  that  on  which  notice  thereof  was 
given  to  him ;  —  4.  Copies  which,  though  objected  to  in  the  case  of  the  preceding 
number,  are  compared  and  found  to  agree  with  their  originals  or  with  other  copies 
which  are  evidence  as  regards  the  opposite  party;  and  —  5.  Certified  copies  which 
the  tribunal  orders  to  be  annexed  dining  the  action,  authenticated  by  the  master  or 
other  competent  official  and  taken  from  the  originals  or  copies  which  combine  the 
conditions  stated  in  the  preceding  number. 


1)  See  the  note  on  p. 
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C6digo  de  Procedimiento  Civil 

de  28  de  agosto  de  19021) 
(vijente  desde  el  1.°  de  marzo  de  1903). 


Libra  II.    Del  juicio  ordinario.     Titulo  X.    De  los  medios  de  prueba  en  particular. 

§2.°  De  los  instrumentos. 
Art.  331.  Seran  considerados  como  instrumentos  piibUcos  en  juicio,  siempre 
que  en  su  otorgamiento  se  hubieren  cumplido  las  disposiciones  legales  que  dan  este 
caracter:  1.°  Los  documentos  orijinales;  —  2.°  Las  copias  dadas  eon  los  requisitos 
que  las  leyes  prescriban  para  que  hagan  fe  respecto  de  toda  persona,  o,  a  lo  menos, 
respecto  de  aquella  contra  quien  se  hacen  valer ;  —  3.  °  Las  copias  que,  obtenidas 
sin  estos  requisitos,  no  fueren  objetadas  como  inexactas  por  la  parte  contraria 
dentro  de  los  tres  dias  siguientes  a  aquel  en  que  se  le  dio  conocimiento  de  eUas; 
—  4.°  Las  copias  que,  objetadas  en  el  caso  del  numero  anterior,  fueren  cotejadas 
i  halladas  conformes  con  sus  orijinales  o  con  otras  copias  que  hagan  fe  respecto  de 
la  parte  contraria ;  i  —  5.  °  Los  testimonios  que  el  tribunal  mandare  agregar  durante 
el  juicio,  autorizados  por  su  secretario  u  otro  funcionario  competente  i  sacados  de 
los  orijinales  o  de  copias  que  reunan  las  condiciones  indicadas  en  el  numero 
anterior. 
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The  Code  of  Civil  Procedure 

of  28  August  19021) 
(in  force  from  1  March  1903). 


Book  II.   Ordinary  action.    Title  X.    Particular  means  of  proof.     §  2.    Instruments. 

Art.  331.  The  following  shall  be  considered  as  pubhc  instruments 2)  in  an  action, 
provided  that  the  legal  provisions  which  confer  this  character  have  been  fulfilled 
in  the  execution  thereof:  1.  Tlie  original  documents;  —  2.  Copies  made  with  the  re- 
quisites which  the  law  prescribes  for  their  being  evidence  with  regard  to  everybody, 
or  at  least  as  regards  the  person  against  whom  they  are  made  operative;  —  3.  Copies 
which  are  obtained  without  these  requisites  and  are  not  objected  to  by  the  opposite 
party  as  incorrect  within  the  three  days  foUowiug  that  on  which  notice  thereof  was 
given  to  him ;  —  4.  Copies  which,  though  objected  to  in  the  case  of  the  preceding 
number,  are  compared  and  found  to  agree  with  their  originals  or  with  other  copies 
which  are  evidence  as  regards  the  opposite  party;  and  —  5.  Certified  copies  which 
the  tribunal  orders  to  be  annexed  during  the  action,  authenticated  by  the  master  or 
other  competent  official  and  taken  from  the  originals  or  copies  which  combine  the 
conditions  stated  in  the  preceding  number. 


C.  of  C.  P.  See  at  foot  of  Code  of  Commerce. 
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1495 

630 

1495 

631 

1495 

632 

1496 

633 

1496 

634 

1496 

636 

1496 

638 

1439 

639 

1440 

641 

1442 

642 

1447 

643 

1443 

646 

1451 

646 

1452 

647 

1452 

662 

1502 

653  par. 

1 

1502 

654  pars. 

2&3 

1603 

664 

1504 

656 

1453 

656 

1505 

662 

Art.  1454 

663  par.  3 

1455 

664 

1460 

665 

1469 

666 

1457 

667 

1457 

668  par.  1 

1457 

669  par.  2 

1458 

669  par.  3 

1460 

669 

1461 

670 

1463 

672 

1472 

673 

1473 

674 

1474 

675 

1474 

676 

1464 

678 

1468 

679  par.  1 

1463 

682 

1484 

683 

1483 

685 

1485 

686 

1486 

687 

1487 

688  par.  1 

1489 

689  par.  1 

1490 

689  par.  2 

1486 

696  par.  1. 

1518 

697 

1519 

698 

1519 

699 

1519 

900 

1356 

901 

1357 

902 

1379 

903  par.  2 

1386 

903  par.  3 

1388 

906 

1388 

908 

1429 

910 

1341 

911 

1341 

912 

1341 

913 

1341 

914 

1485 

915 

1485 

*)  i.  e.  documents  executed  in  the  presence  of  and  authenticated  by  anotary  public  (Translator). 
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332.  Cuando  las  copias  agregadas  solo  contuvieren  una  parte  del  instruinento 
orijinal,  cualquiera  de  los  interesados  en  el  pleito  podra  exijir  que  se  agregue  el  todo 
o  parte  de  lo  omitido,  a  sus  espensas,  sin  perjuicio  de  lo  que  se  resuelva  sobre  page 
de  costas. 

333.  El  cotejo  de  instrumentos  se  hara  por  el  funcionario  que  hubiere  autori- 
zado  la  copia  presentada  en  el  juicio,  por  el  secretario  del  tribunal  o  por  otro  ministro 
de  fe  que  dicho  tribunal  designe. 

334.  Los  instrumentos  pilblicos  otorgados  fuera  de  Chile  deberan  presentarse 
debidamente  legalizados,  i  se  entendera  que  lo  estdn  cuando  en  eUos  conste  el  caracter 
pubUco  i  la  verdad  de  las  firmas  de  las  personas  que  los  ban  autorizado,  atestiguadas 
ambas  circunstancias  por  los  funcionarios  que,  segun  las  leyes  o  la  practica  de  cada 
pais,  deban  acreditarlas. 

La  autenticidad  de  las  firmas  i  el  caracter  de  estos  funcionarios  se  comprobara 
en  Chile  por  alguno  de  los  medios  siguientes:  1.°  El  atestado  de  un  ajente  diplo- 
mdtico  o  consular  chileno,  acreditado  en  el  pais  de  donde  el  instrumento  procede, 
i  cuya  firma  se  compruebe  con  el  respective  certificado  del  Ministerio  de  Rela- 
ciones  Esteriores ;  —  2.  °  El  atestado  de  un  ajente  diplomatico  o  consular  de  una 
nacion  amiga  acreditado  en  el  mismo  pais,  a  falta  de  funcionario  chileno,  certifi- 
cAndose  en  este  caso  la  firma  por  conducto  del  ]\Iinisterio  de  Relaciones  Esteriores 
del  pais  a  que  pertenezca  el  ajente  o  del  Ministro  diplomatico  de  dicho  pais  en 
Chile,  i  ademas  por  el  Ministerio  de  Relaciones  Esteriores  de  la  Repiiblica  en 
ambos  casos;  i  —  3.°  El  atestado  del  ajente  diplomatico  arceditado  en  Chile  por 
el  Gobierno  del  pais  en  donde  se  otorgo  el  instrumento,  certificandose  su  firma 
por  el  Ministerio  de  Relaciones  Esteriores  de  la  RepiibUca. 

335.  Los  instrumentos  privados  se  tendran  por  reconocidos:  1.°  Cuando  asi 
lo  ha  declarado  en  el  juicio  la  persona  a  cuyo  nombre  aparece  otorgado  el  instru- 
mento o  la  parte  contra  quien  se  hace  valer;  —  2.°  Cuando  igual  declaracion  se 
hahecho  en  un  instrumento  pubhco  o  en  otro  juicio  diverso;  —  3.°  Cuando,  puestos 
en  conocimiento  de  la  parte  contraria,  no  se  alega  su  falsedad  o  falta  de  integridad 
dentro  de  los  seis  dias  siguientes  a  su  presentacion,  debiendo  el  tribunal,  para  este 
efecto,  apercibir  a  aquella  parte  con  el  reconocimiento  tacito  del  instrumento  si 
nada  espusiese  dentro  de  dicho  plazo ;  i  ^  4.  °  Cuando  se  declare  la  autenticidad 
del  instrumento  por  resolucion  judicial. 

336.  Los  instrumentos  estendidos  en  lengua  estranjera  se  mandaran  traducir 
por  el  perito  que  el  tribunal  designe,  a  costa  del  que  los  presentare,  sin  perjuicio  de 
lo  que  se  resuelva  sobre  costas  en  la  sentencia. 

Si  al  tiempo  de  acompanarse  se  agregare  su  traduccion,  valdra  4sta;  salvo  que 
la  parte  contraria  exija,  dentro  de  seis  dias,  que  sea  revisada  por  un  perito,  proce- 
diendose  en  tal  caso  como  lo  dispone  el  inciso  anterior. 

337.  Los  instrumentos  podran  presentarse  en  cualquier  estado  del  pleito, 
sin  perjuicio  de  lo  que  ordenan  los  articulos  252  i  299,  cuyas  disposiciones  seran 
aplicables  aun  cuando  la  presentacion  se  haga  en  segunda  instancia. 

338.  Podra  decretarse,  a  soUcitud  de  parte,  la  exhibicion  de  instrumentos  que 
existieren  en  poder  de  la  otra  parte  o  de  un  tercero,  con  tal  que  tengan  relacion  directa 
con  la  cuestion  debatida  i  que  no  revistan  el  caracter  de  secretos  o  confidenciales. 

Los  gastos  que  la  exhibicion  hiciere  necesarios  seran  de  cuenta  del  que  la  soUcite, 
sin  perjuicio  de  lo  que  se  resuelva  sobre  pago  de  costas. 

Si  se  rehusare  la  exhibicion  sin  justa  causa,  podra  apremiarse  al  desobediente 
en  la  forma  establecida  por  el  articulo  264 ;  i  si  fuere  la  parte  misma,  incurrira  ademas 
en  el  apercibimiento  establecido  por  el  articulo  267. 

Cuando  la  exhibicion  hubiere  de  hacerse  por  un  tercero,  podra  este  exijir  que 
en  su  propia  casa  u  oficina  se  saque  testimonio  de  los  instrumentos  por  un  ministro 
de  fe. 

339.  Podra  pedirse  el  cotejo  de  letras  siempre  que  se  niegue  por  la  parte  a 
quien  perjudique  o  se  ponga  en  duda  la  autenticidad  de  un  documento  privado  o 
la  de  cualquier  documento  pubUco  que  carezca  de  matriz. 

En  este  cotejo  procederan  los  peritos  con  sujecion  a  lo  dispuesto  por  los  articulos 
419  hasta  425  inclusive. 

340.  La  persona  que  pida  el  cotejo  designard  el  instrumento  o  instrumentos 
indubitados  con  que  debe  hacerse. 

341.  Se  consideraran  indubitados  para  el  cotejo:  1.°  Los  instrumentos  que 
las  partes  acepten  como  tales,  de  comun  acuerdo ;  —  2.  °  Los  instrumentos  piibhcos 
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332.  When  the  annexed  copies  only  contain  a  part  of  the  original  instrument, 
any  of  the  parties  interested  in  the  action  may  require  that  the  whole  or  part  of  what 
is  omitted  should  be  added  at  their  expense,  without  prejudice  to  any  decision 
on  the  payment  of  costs. 

333.  The  comparison  of  documents  shall  be  made  by  the  official  who  has  authen- 
ticated the  copy  produced  in  the  action,  by  the  master  of  the  tribunal  or  by  some  other 
authoritative  official  appointed  by  the  said  tribunal. 

334.  Pubhc  instruments  executed  outside  Chile  nnist  be  produced  duly 
legahsed,  and  they  shall  be  considered  to  be  so  when  the  public  character  appears 
thereon  and  the  truth  of  the  signatures  of  the  persons  who  have  authenticated  them, 
both  particulars  being  attested  by  the  officials  who  should  verify  them  according  to 
the  law  or  practice  of  each  country. 

The  authenticity  of  the  signatures  and  the  character  of  these  officials  shall 
be  proved  in  Chile  by  one  of  the  following  means :  1 .  The  attestation  of  a  Chilean 
diplomatic  or  consular  agent  accredited  to  the  country  whence  the  instrument 
proceeds,  and  whose  signature  is  proved  by  the  corresponding  certificate  of  the 
Ministry  for  Foreign  Affairs ;  —  2.  In  default  of  a  Chilean  functionary,  the  attestation 
of  a  diplomatic  or  consular  agent  of  a  friendly  nation  accredited  to  the  same  country, 
the  signature  in  tliis  case  being  certified  through  the  Ministry  of  Foreign  Affairs 
of  the  country  to  which  the  agent  belongs  or  through  the  diplomatic  Minister  of 
the  said  country  in  Chile,  and  hke\vise  in  both  cases  by  the  Ministry  of  Foreign 
Affairs  of  the  Republic ;  and  —  3.  The  attestation  of  the  diplomatic  agent  accredited 
to  Chile  by  the  Government  of  the  country  where  the  instrument  was  executed,  his 
signature  being  certified  by  the  Ministry  of  Foreign  Affairs  of  the  RepubUc. 

335.  Private  instruments  shall  be  held  to  be  verified:  1.  When  the  person 
in  whose  name  the  instrument  appears  to  be  executed  or  the  party  against  whom  it 
is  made  effective  has  so  declared  in  the  action ;  —  2.  When  a  like  declaration  has  been 
made  in  a  notarial  mstrument  or  in  another  action ;  —  3.  When  they  have  been  brought 
to  the  knowledge  of  the  opposite  party  and  their  falsity  or  want  of  completeness  is 
not  alleged  within  the  six  days  following  their  production,  it  being  the  duty  of  the 
tribunal  to  warn  that  party  for  this  purpose  that  the  instrument  will  be  verified 
by  imphcation  if  no  explanation  is  given  within  the  said  time ;  and  —  4.  When  the 
authenticity  of  the  instrument  is  declared  by  judicial  decision. 

336.  Instruments  which  are  drawn  up  in  a  foreign  tongue  shall  be  ordered 
to  be  translated  by  an  expert  appointed  by  the  tribunal  at  the  cost  of  the  party 
producing  them,  without  prejudice  to  any  decision  as  to  costs  in  the  judgment. 

If  its  translation  is  annexed  at  the  time  of  the  production,  it  shall  be  valid;  unless 
the  opposite  party,  within  six  days,  requires  that  it  should  be  revised  by  an  expert, 
which  shall  proceed  as  provided  by  the  preceding  paragraph. 

337.  The  documents  may  be  presented  at  any  stage  of  the  action,  without 
prejudice  to  the  directions  of  articles  262  and  299,  the  provisions  whereof  shall 
apply  even  when  the  presentation  is  made  in  the  Court  of  second  instance. 

338.  Inspection  of  documents  in  the  control  of  the  other  party  or  a  third  person 
may  be  ordered  on  the  application  of  a  party,  provided  that  they  are  material  to 
the  question  in  dispute  and  have  not  the  character  of  secret  or  confidential  documents. 

The  expenses  caused  by  the  inspection  must  be  borne  by  the  appUcant,  without 
prejudice  to  any  decision  on  the  payment  of  costs. 

If  inspection  is  refused  without  just  cause,  the  person  refusing  to  obey  may  be 
coerced  as  enacted  by  article  264;  and  if  it  is  the  party  himself,  he  shall  likewise 
be  subjected  to  the  warning  enacted  by  article  267. 

When  the  production  has  to  be  made  by  a  third  person,  he  may  require  that  a 
certified  copy  of  the  documents  may  be  made  in  his  house  or  office  by  an  authorita- 
tive official. 

339.  Literal  comparison  may  be  appUed  for  whenever  it  is  refused  by  the  party 
who  is  prejudiced  thereby  or  the  authenticity  of  a  private  document  or  of  any  public 
document  wliich  has  no  original  is  placed  in  doubt. 

The  experts  shall  proceed  in  this  comparison  under  the  provisions  of  articles 
419  to  425  inclusive. 

340.  The  person  who  apj)hes  for  the  comparison  shall  point  out  the  undoubted 
instrument  or  instruments  wth  which  it  is  to  be  made. 

341.  The  following  shall  be  considered  undoubted  for  the  purpose  of  the  com- 
parison:   I.  Instruments  which  the  parties  accept  as  such  by  common  consent;  — 
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no  tachados  de  apocrifos  o  suplantados;  i  —  3.°  Los  instrumentos  privados  cuya 
letra  o  firma  haya  sido  reconocida  en  conformidad  a  los  numeros  primero  i 
segundo  del  articulo  335. 

342.  El  tribunal  hara  por  si  mismo  la  comprobacion  despues  de  oir  a  los  peritos 
revisores,  i  no  tendra  que  sujetarse  al  dictamen  de  estos. 

343.  El  cotejo  de  letras  no  constituye  por  si  solo  prueba  suficiente ;  pero  podra 
servir  de  base  para  una  presuncion  judicial. 

344.  En  el  incidente  sobre  autenticidad  de  un  instrumento  o  sobre  suplanta- 
ciones  hechas  en  61,  se  admitiran  como  medios  probatorios,  tanto  el  cotejo  de  que 
tratan  los  cinco  articulos  precedentes,  como  los  que  las  leyes  autoricen  para  la 
prueba  del  fraude. 

En  la  apreciacion  de  los  diversos  medios  de  prueba  opuestos  al  merito  de  un 
instrumento,  el  tribunal  se  sujetara  a  las  reglas  jenerales  establecidas  en  el  presente 
Titulo,  i  con  especiaUdad  a  las  consignadas  en  el  parrafo  9.° 


En  lo  que  respecta  al 

Comercio  maritimo  o  internacional 

merecen  citarse  las  siguientes  leyes,  reglamentos  o  decretos  que  tienen  atinjencia 
con  la  materia: 

1.°  Reglamento  Jeneral  de  Prdcticos,  de  4  de  Julio  de  1870,  modificado  por  los 
decretos  de  24  de  Marzo  de  1893  i  18  de  Agosto  de  1899; 

2.°  Lei  de  Navegacion,  de  24  de  Junio  de  1878,  complementada  por  los  si- 
guientes reglamentos:  a)  Reglamento  para  el  Reconocimiento  de  Naves  i  Remune- 
racion  de  Peritos,  de  3  de  Octubre  de  1878,  modificado  por  los  decretos  de  11  de 
Noviembre  de  1893  i  5  de  Febrero  de  1896,  —  b)  Reglamento  para  el  Equipo  de 
Naves,  de  7  de  Octubre  de  1878,  modificado  por  el  decreto  de  12  de  Mayo  de 
1894,  —  c)  Reglamento  para  la  Provision  de  Medicamentos  a  bordo  de  las  Naves 
Mercantes,  de  18  de  Octubre  de  1878,  —  d)  Reglamento  para  Naves  que  trasportan 
Pasajeros,  de  23  de  Noviembre  de  1878,  —  e)  Reglamento  de  Sanidad  Maritima, 
de  18  de  Febrero  de  1895,  —  f)  Reglamento  para  impedir  Colisiones  en  la  Mar,  de 
30  de  Noviembre  de  1896,  modificado  por  el  decreto  de  10  de  Diciembre  de  1900. 

3.  °  Reglamento  para  el  Arqueo  de  los  Buques  de  Comercio,  de  21  de  Julio  de  1886 ; 

4.°  Lei  de  Policia  Sanitaria,  de  30  de  Diciembre  de  1886; 

5.°  Reglamento  Jeneral  de  Policia  Maritima,  de  5  de  Octubre  de  1887,  modi- 
ficado por  el  decreto  de  15  de  Diciembre  de  1892; 

6.°  Reglamento  de  Matricula  de  la  Jente  de  Mar,  de  25  de  Noviembre  de  1898; 

7.  °  Reglamento  de  Enganche  de  Jente  de  Mar  para  la  Marina  Mercante  Nacional, 
de  25  de  Enero  de  1901.  

Tratados  de  comercio. 

En  la  actualidad,  el  Gobierno  de  Chile  mantiene  en  vijencia  solo  dos  tratados 
de  comercio,  celebrados  con  Suiza  i  Bolivia. 

El  primero  fu6  firmado  el  31  de  Octubre  de  1897,  en  la  ciudad  de  Buenos  Aires; 
las  ratificaciones  se  canjearon  el  31  de  Enero  de  1899,  i  el  testo  del  tratado  suscrito 
fu6  publicado  en  el  niimero  6215  del  «Diario  Oficial»,  ejemplar  que  Ueva  la  misma 
fecha  del  canje  de  las  ratificaciones. 

El  Tratado  de  Paz  i  Amista,d  con  la  RepiibUca  de  Bolivia  i  Protocolo  Adicional 
fueron  firmados  en  Santiago  de  Chile  el  20  de  Octubre  de  1904;  las  ratificaciones 
se  canjearon  el  dia  10  de  Marzo  de  1905  en  la  ciudad  de  La  Paz,  i  ambos  docu- 
mentos  fueron  insertados  en  el  numero  8169  del  «Diario  Oficial»,  de  27  del  mismo 
mes  i  ano. 

Aun  cuando  no  han  sido  canjeadas  las  ratificaciones,  existen  aprobados  por 
las  lejislaturas  de  ambos  paises  los  siguientes  tratados  de  comercio: 

Con  el  Imperio  del  Japan,  celebrado  el  25  de  Setiembre  de  1897,  i  Convenio 
Adicional  firmado  en  Tokio  el  16  de  Octubre  de  1899; 

Con  el  Reino  de  Dinamarca,  celebrado  en  Berlin  el  4  de  Febrero  de  1899,  i  Pro- 
tocolo Complementario  firmado  en  Santiago  de  Chile  el  30  de  Noviembre 
de  1905;  i 

Con  el  Reino  de  Persia,  celebrado  en  Washington  el  30  de  Marzo.  de  1903. 
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2.  Notarial  instruments  which  are  not  impugned  as  fictitious  or  supposititious ;  and  — 

3.  Private  instruments,  the  letter  and  signature  whereof  have  been  acknowledged 
according  to  the  first  or  second  number  of  article  335. 

342.  The  tribunal  shall  itself  make  the  comparison  after  hearing  the  expert 
examiners,  and  are  not  bound  to  submit  to  the  opinion  of  the  latter. 

343.  Comparison  of  letters  does  not  by  itself  constitute  sufficient  evidence; 
but  it  may  form  a  ground  for  judicial  inference. 

344.  In  interlocutory  applications  about  the  authenticity  of  an  instrument  or 
about  alterations  made  therein,  both  the  comparison  with  wliich  the  five  preceding 
articles  deal,  and  the  means  of  proof  authorised  by  law  for  proving  fraud,  shall  be 
admitted. 

In  an  appreciation  of  the  different  means  of  proof  in  opposition  to  the  validity 
of  an  instrument,  the  tribunal  shall  be  subject  to  the  general  rules  enacted  by  the 
present  Title,  and  especially  to  those  stated  in  §  9. 


As  regards 

Maritime  or  international  commerce 

the  following  laws,  regulations  and  decrees  relating  to  that  subject-matter  are  worthy 
of  being  cited: 

1.  The  general  Regulation  for  Pilots,  of  4  July  1870,  amended  by  the  Decrees 
of  24  March  1893  and  18  August  1899. 

2.  The  Navigation  Law  of  24  June  1878,  supplemented  by  the  following  Regula- 
tions :  a)  Regulation  for  the  Survey  of  Vessels  and  Remuneration  of  Experts,  of  3  Oc- 
tober 1878,  amended  by  the  Decrees  of  11  November  1893  and  5  February  1896;  — 
b)  Regulation  for  the  Equipment  of  vessels,  of  7  October  1878,  amended  by  the  Decree 
of  12  May  1894 ;  —  c)  Regulation  for  the  Provision  of  Medicaments  on  board  merchant 
vessels,  of  18  October  1878;  —  d)  Regulation  for  Passenger  Vessels,  of  23  November 
1878;  —  e)  Regulation  of  Marine  Sanitation,  of  18  February  1895;  —  f)  Regulation 
to  prevent  Collisions  at  Sea,  of  30  November  1896,  amended  by  the  Decree  of  10  De- 
cember 1900. 

3.  Regulation  for  the  Measurement  of  Merchant  Vessels,  of  21  July  1886; 

4.  Law  of  the  Sanitary  Police,  of  30  December  1886; 

5.  General  regulation  of  the  Marine  Police,  of  5  October  1887,  amended  by  the 
Decree  of  15  December  1892; 

6.  Regulation  of  the  Seamen's  Register,  of  25  November  1898; 

7.  Regulation  of  the  Engagement  of  Seamen  for  the  National  Merchant  Marine, 
of  25  January  1901.  

Commercial  Treaties. 

At  the  present  time,  the  Government  of  Chile  has  only  two  commercial  treaties 
in  force,  viz.  those  with  Switzerland  and  Bolivia. 

The  first  was  signed  on  31  October  1897  at  the  city  of  Buenos  Aires;  ratifications 
were  exchanged  on  31  January  1899,  and  the  text  of  the  signed  treaty  was  published 
in  No.  6215  of  the  "Diario  Oficial",  the  copy  which  bears  the  same  date  as  the  ex- 
change of  the  ratifications. 

The  Treaty  of  Peace  and  Friendship  with  the  Republic  of  Bolivia  and  an  addition- 
al protocol  were  signed  at  Santiago  de  Chile  on  20  October  1904;  ratifications  were 
exchanged  on  16  March  1905  at  the  City  of  La  Paz,  and  both  documents  were  in- 
serted in  the  same  number  8169  of  the  "Diario  Oficial"  of  the  27th  of  the  same 
month  and  year. 

Although  the  ratifications  have  not  been  exchanged  the  following  commercial 
treaties  have  been  approved  by  the  legislatures  of  both  countries: 

With  the  Empire  of  Japan,  made  the  25th  September  1897,  and  the  Additional 
Convention  signed  at  Tokio  on  16  October  1899; 

With  the  Kingdom  of  Denmark,  made  at  Berlin  on  4th  February  1889,  and 
Supplementary  Protocol  signed  at  Santiago  de  Chile  on  30  November  1905 ;  and 

With  the  Empire  of  Persia,  made  at  Washington  on  30  March   1903. 
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ABANDONMENT: 

inland  insurance,   61,   63. 

marine  insurance,   129 — 132. 

of  ship  for  debts,  88. 

of  wreck,   116. 
ABBREVIATIONS,   11. 
ACCEPTANCE: 

for  honour,   74,  75. 

of  bill  of  exchange,  69,  70. 

of  offer,   20,   21. 

preaentment  for,  70,  71. 
ACCIDENTAL  PARTNERSHIP,  55. 
ACCOUNT,  ACCOUNTS: 

books  of,  duty  of  traders  to  keep,  15 — 17. 
effect  of  omitting  to  keep,   134. 
value  of,  as  evidence,   16. 
order  for  production  of,   16. 
judicial  inspection  of,   16. 
for  how  long  to  be  preserved,   16. 

current,  63 — 65. 

duty  of  commission  agent  to  render,   36. 

of  companies,   51. 

of  shipmaster,   89. 
ACTS  OF  COMMERCE,  what  are,   12. 
ADJUSTMENT: 

of  average:   see  AVERAGE;  GENERAL  AVERAGE. 
AFFREIGHTMENT,  99  et  aeq. 

abandonment  of  contract  by  freighter,   103,   104. 

abandonment  of  goods  in  payment  of  freight,   104. 

bill  of  lading,   106,   107. 

broker,  contract  by,   99,   100. 

contract  of,  nature  and  form  of,  99,   100. 

charter-party,  99,   100. 

capacity  of  vessel,  misrepresentation  as  to,   100,   103. 

conditional,  99. 

capacity  to  enter  into  contract  of,  99. 

definitions,  99. 

delay,  liability  of  shipowner  for,   101. 

delay  in  loading,    102. 

demurrage,    102,   105. 

detention  of  ship  during  voyage,   105. 

damage  to  goods,   102. 

flag,  misrepresentation  as  to,   100. 

freight,  how  calculated,   104. 

freight,  payment  of,   104. 

foreign  ship,   99. 

general  cargo,  99. 

goods  loaded  without  consent  of  shipowner,   101. 

goods  lost  by  wreck  or  stranding,    104. 

judicial  examination  of  damaged  goods,   102. 

jettison  of  goods,   104. 

lay  days,   100. 

limitation  of  actions,   132,   133. 

loading  and  unloading,  time  for,   100. 

loading  only  part  of  cargo,   101,  102,  103. 

loading  goods  in  excess  of  contract,   103. 

lien  for  freight,   104. 

partial,  99,   103. 

primage,   104. 

prohibited  goods,  loading  of,   103. 

proof  of  contract  of,   100. 

rights  and  obligations  of  freighter,   102 — 104. 
of  shipowner,    101,    102. 

repairs  necessary  during  voyage,   103. 


CHILE:  INDEX.  196 

AFFREIGHTMENT— continued. 

rescission  of  contract  of,   100,   102,    105,   106. 

round  voyage,   103. 

sale  of  chartered  ship,   102. 

sub-charter,   102,   103. 

time  for  loading  and  discharge,  100. 

time  for  sailing,   101. 

total  or  partial,  99. 

transhipment,   103. 

unseaworthiness,   103. 
AGENCY:  see  AGENT. 

different  kinds  of,   32. 
AGENT:   see  AUCTIONEER;   BROKER;   COMMERCIAL   EMPLOYEE;   COMMISSION 
AGENT;  MANAGER. 

different  kinds  of,   32. 

forwarding,   39. 

of  foreign  company  carrying  on  business  in  Chile,  52,  178. 
APPEAL,  9,  10. 

in  bankruptcy  proceedings,   139,  142,   143. 
ARRANGEMENTS  WITH  CREDITORS,   153—160:  see  BANKRUPTCY. 
ASSIGNMENT: 

of  bottomry  bond,   119. 

of  choses  in  action,   26. 

of  marine  insurance  policies,   126. 
ASSOCIATION:  see  COMPANY;  PARTNERSHIP. 
ASSURANCE:  see  INSURANCE. 
AUCTIONEER,   19,  20. 

appointment  of,   19. 

books  of,   19. 

office  of,   19. 

remuneration  of,   20. 
AUTHENTICATION : 

consular,  of  documents  executed  abroad,  193,   194. 
AVAL,  70. 
AVERAGE,   108  et  seq. 

action  for,  when  barred,   132,   133. 

different  kinds  of,    109. 

general,   109  et  seq. 

see  GENERAL  AVERAGE. 

particular,   114,   128. 

relation  of  insurance  to,   114,   128. 
see  MARINE  INSURANCE. 

what  are  average  expenses  and  losses,   108 — -110. 

B 

BAILMENT:  see  COMMISSION  AGENT,   &c. 

deposit,  79,  80. 

pledge,  80. 
BALANCE  SHEET: 

duty  of  traders  to  draw  up,  periodically,   15. 

of  insiu'ance  company,   175,  178. 
BANKRUPTCY: 

absconding  bankrupt,   139. 

accomplices  of  fraudulent,  135,   136. 

administration  of  property,  140,   148. 

annulment  of  composition,   158 — 160. 

affixing  of  seals,   144. 

application  for  declaration  of,   137,   139. 

approval  of  composition,   157. 

appointment  of  trustees,   146. 

arrangement,   153 — 160. 

arrest  of  bankrupt,   138,   143,   144. 

appeal  against  declaration  of,  or  refusal,  139,   142,   143. 

bill  of  exchange,  bankruptcy  of  party  liable  on,  141. 

cessio  bonorum,   138,  186 — 190. 

classification  of,   134 — 136. 

of  creditors,   164. 

compromises  by  trustees,   147,  148. 

conditional  claims,   141. 
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BANKRUPTCY— coniinucd. 

correspondence  of  bankrupt,   148. 

culpable,  134,  135,  149,  156. 

current  account,  141. 

debts  not  due,  141. 

deposits  by  trustees,   145,   146. 

definitions,   134. 

declaration  of,  136 — 140. 

delivery  of  assets  to  trustees,  145. 

discontinuance  on  account  of  insufficiency  of  assets,  160,  161. 

different  classes  of  bankruptcies,  134. 

discharge  of  bankrupt,   164,   165. 

dividends,  152,   162. 

disclaimer  of  property,   140. 

effects  of  declaration  of,   140,  141. 

effect  of  composition,  158. 

final  meeting  of  creditors,  162. 

fraudulent,   135,   156. 

first  general  meeting  of  creditors,  146. 

general  rules,   134. 

inheritance,  of,   137,   145,   148. 

interest,  141. 

inventory  of  assets,  144,   145. 

increase  or  reduction  in  number  of  trustees,  149. 

insurer,  of,  60. 

lessor  of  bankrupt,  rights  of,  140,  187. 

liquidation  of  assets,   161,    162. 

maintenance,  allowance  for,   145,   148. 

majority  necessary  for  approval  of  composition,  155. 

meetings  of  creditors  to  consider  composition,  153 — 156. 

objections  to  approval  of  composition,   157. 

partnership,  of,  44,   137,  144,  156. 

payments  avvided  by,   141. 

penalties  for  culpable  or  fraudulent,   136. 

pending  actions  and  executions,   138,   140. 

pledgees  and  mortgagees,  rights  of,  140,  142,  188,  189. 

powers  and  duties  of  trustees,  147 — 150. 

preferential  debts,  188 — 190. 

prescription  of  claims  against  trustees,  150. 

provisional  continuation  of  bankrupt's  business,  145,  149. 

proof  of  debts,   150—152. 

provisional  trustee,   138,   146,  147. 

prosecution  for  culpable  or  fraudulent,  136. 

property  not  forming  part  of  estate,  162,  163. 

proposal  for  composition,   153. 

publication  of,   138,   139. 

ranking  of  creditors,  164,   188—190. 

release  of  bankrupt  from  imprisonment,  143,   144. 

remuneration  of  trustees,   150. 

removal  of  trustees,  148 — 150. 
of  seals,   145. 

report  and  accounts  of  trustees,  148,   149. 

rescission  of  composition,   158 — 160. 

redemption  of  pledges  by  trustee,  161. 

recovery  of  specific  assets,  162,  163. 

sale  of  assets,   145,   161. 

set-off,   141,   142. 

statement  of  affairs,  137,  148. 

steps  following  declaration  of,  143  et  eeq. 

suspension  of  payment,   134,   137,   139 — 142. 

succession,  of,   137,   145. 

transactions  rendered  void  by,   141,   142. 

trustees,  146 — 150. 

voting  on  proposal  for  composition,  154 — 156. 

who  may  apply  for  declaration  of,   137,  139. 

who  may  be  declared  bankrupt,   136,   137. 

who  may  be  trustee,   146,   147. 
BANKS: 

bankruptcy  of,   138. 
BARTER,  26. 
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BENEFIT  OF  COMPETENCE,  186,  187. 
BIBLIOGRAPHY,  6—8. 
BILL  OF  EXCHANGE,  65  et  seq. 
acceptance,  69,  70. 
alterations  after  delivery,  67. 
aval,   70. 

acceptance  for  honour,  74,  75. 
bankruptcy  or  insolvency  of  drawer,  66,  70. 

of  party  liable,  68,  70. 
conditional  acceptance,  69,  70,  71. 
cross  bill,  75,  76. 
currency,  73. 
definitions,  65,  66. 

difference  between  amount  in  figvires  and  in  words,  66. 
drawee,  obligations  of,  69,  70. 
duty  of  holder  to  demand  payment,  71. 

effect  of  want  of  presentment  for  acceptance,  or  protest  for  non-tkcceptance,  71. 
essential  requisites,  66. 
form  of,   66,   67. 
guaranty,  70. 
indorsement,   68,  69. 
indorsers,  obligations  of,   69. 
insolvency  of  taker,  66. 
joint  drawers,   71. 
liability  of  acceptor,  70. 
limitation  of  actions,  76. 
lost,   72. 
maturity,  67. 

notification  of  protest,   71,  72. 
obligations  of  drawer,  67,  68. 
overdue,  69,  71,  72. 
partial  acceptance,  69. 
place  of  payment,  66,  67. 
prescription,  76. 
prejudiced  bills,  69,  71,  72. 
presentment  for  payment,   71. 
protest  for  non-acceptance,  71,  73,  74. 
presentment  for  acceptance,  70,  71. 
protest  for  non-payment,  71,  73,  74. 
payment,  73. 

payment  for  honour,  74,   75. 
provision  of  funds,  67,  68. 
re-exchange  and  re-draft,  75,  76. 
referees,  71. 
several  drawees,  71. 
signature  by  agents,  65,  67. 
time  for  payment,   67. 
when  negotiable  66. 
BILL  OF  LADING,  106,   107:  see  AFFREIGHTMENT. 
carriage  by  land,  27. 
duty  of  master  to  give,  90,  107. 
discrepancy  between  different  copies  of,  107. 
form  and  contents  of,   106. 

incorporation  of  terms  of  charter-party  in,  107. 
liability  of  master  on,  106,   107. 
noting  bottomry  loan  on,   119. 

right  of  master  to,  on  deUvery  of  goods,  106,  107. 
several  holders  of  copies  of,   107. 
transfer  of,   106. 
BOATSWAIN,  94. 
BOOKS: 

auctioneers',   19. 

brokers',  17. 

commercial,  duty  of  traders  to  keep,  15 — 17. 

effect  of  omitting  to  keep,   134. 

for  how  long  to  be  preserved,   16. 

judicial  inspection  of,  16. 

order  for  production  of,  16. 

value  of,  as  evidence,  16. 
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BOOKS — continued. 

duty  of  shipmasters  to  keep,  90,  91. 

entries  in,  by  subordinates,  41. 

of  forwarding  agent,  39. 
BOTTOMBY,   118—124. 

authority  of  shipmaster  to  borrow  on,  89,  93,   120,   182. 

assignment  of  bond,  119. 

advance  in  excess  of  value  of  things  charged,   121. 
for  round  voyage,   121. 

capacity  to  make  contract  of,   120. 

contents  of  bond,   119. 

construction  of  contract,   120. 

definition,   118. 

demand  for  repayment,   119. 

duration  of  risks  of  lender,   121,    122. 

effect  of  non-registration,   119. 

form  of  contract,   119. 

guarantee  of  loan,   121. 

general  and  particular  average,   122. 

insurance  of  advance,  125,   126. 

limitation  of  actions,   133. 

noting  loan  on  bills  of  lading,   119. 

on  cargo,   121,   123. 

partial  loss,   123. 

protest  for  non-payment  of  bond,   119. 

priorities,   122,   123. 

proof  of  loss,   123,   124. 

registration  of  loan,   119,   169. 

res  fungibiles,   120 

rate  of  interest,   120. 

risks  taken  by  lender,   121,   122. 

rights  as  between  lender  and  insurer,  123. 

subrogation,   124. 

time  and  place  for  re-payment,  122. 

unloading  part  of  goods  charged,  123. 

unearned  freight,   121. 

verbal  contract  of,  119. 

who  may  take  advance,   120. 

what  things  may  be  the  subject  of,   120,   121. 
BROKER,  17—19,  170—172. 

appointment  of,  17. 

authority  of,   19. 

bankruptcy  of,   18,   135. 

contract  by,  when  complete,  21. 

contract  notes,   18. 

delegation  by,   17. 

duties  generaUy,  17,   18,  171,   172. 

as  to  entry  and  registration  of  transactions,   17,   19. 

insurance,   19. 

limitation  of  actions  against,  18. 

oath  of  office,   17. 

offences  by,   18. 

personal  hability  of,   18. 

registers  of,  18. 

remuneration,   170,   171. 

security,   17,   170. 

transactions  forbidden  to,  18. 

who  may  be,   17,  170. 

c 

CAPACITY  TO  TRADE,   13,   14. 
CAPTAIN:  see  SHIPMASTER. 
CARGO:  see  AFFREIGHTMENT. 

authority  of  shipmaster  to  sell,  89. 

damaged  on  voyage,  sale  of,   116. 

deck,  loss  of  or  damage  to,  110. 

duties  of  shipmaster,  as  to  delivery,  92,  106,   107. 
as  to  loading,  90,  92. 

jettison  of,  duties  of  shipmaster  as  to.  111,   112. 
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CARGO — continued. 

liability  of  shipmaster  for  loss  of  or  damage  to,  93. 

unloading,  in  port  of  forced  refuge,   116. 
CARRIAGE  BY  LAND,  26—32. 

agents  for,  39. 

alteration  of  destination  by  consignor,  28. 

assessment  of  damages  for  loss  of  or  injury  to  goods,  30,   32. 

bUl  of  lading,   27. 

choice  of  route,   29. 

contract  for,  how  made  and  proved,  27,  28. 

carriers,  public  and  private,  27. 

duties  of  carriers  generally,  29 — 31. 

disputes  as  to  condition  of  goods,  how  decided,   30.  ^ 

delay,  liability  of  carrier  for,  29,  30. 

deposit  of  goods  where  consignee  cannot  be  found   Ac,   29,   30. 

definitions  of  terms,  26,  27. 

duties  of  consignee,   31. 

duties  of  consignor,  28. 

delivery  of  goods  to  consignee,  28,  29,  30. 

exclusive  contract  for,   29. 

freight  note,   27. 

insurance  of,   61,   63. 

interruption  of  journey,   29. 

liability  of  carrier  for  loss  or  damage,  28,  29,  30,  32. 

limitation  of  time  for  action  against  carrier,  31. 

lien  of  carrier,  30,  31. 
of  consignor,   28. 

luggage,   31,   32. 

measure  of  damages  for  loss  of  or  injury  to  goods,  30,  32. 

misdescription  of  goods,   28. 

public  carriers,   31,  32. 

passengers,   31,   32. 

railways,  31,  32. 

rights  of  carrier  where  freight  not  duly  paid,  30. 

revocation  of  contract,   27. 

variation  of  route  by  carrier,  29. 
CARRIAGE  BY  SEA: 

of  goods:  see  AFFREIGHTMENT;  AVERAGE;  GENERAL  AVERAGE. 

of  goods  salved  from  wreck,   117. 

of  passengers,   107,   108. 
CARTER;  see  CARRIAGE  BY  LAND. 
CESSIO  BONORtnvi.   138,   186—190. 
CHARTERER:  see  AFFREIGHTMENT. 
CHARTER  PARTY:  see  AFFREIGHTMENT. 

sub-charter,   102,   103. 
CHEQUE: 

indorsement  of,   6. 

negotiation  of,  6. 
CHOSES  IN  ACTION: 

assignment  of,   26. 
CIVIL  CODE,    185  et  seq. 

how  far  applicable  to  commercial  transactions,  11,  20. 
CODE  OF  COMMERCE:  see  COMMERCIAL  CODE. 
COLLISION: 

damage  through,  how  borne,   114,   115. 

limitation  of  action  for,   133. 
COMMERCE: 

acts  of,  what  are,  12. 
COMMERCIAL   AGENTS:   see  AGENT;   AUCTIONEER;   BROKER;   COMMERCIAL   EM- 
PLOYEE: COMMISSION  AGENT;  MANAGER. 
COMMERCIAL  ASSOCIATION:   see  COMPANY;  PARTNERSHIP. 
COMMERCIAL  BOOKS:  see  BOOKS. 
COMMERCIAL  CODE,  4—6,   11  et  seq. 

what  persons  and  transactions  are  subject  to,   11 — 14. 
COMMERCIAL  EMPLOYEE,  39—41. 

contracts  of,   39,  40,  41. 

dismissal,  40. 

may  not  trade  on  own  account,   40. 

powers  of,   41. 

remuneration,  40. 
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COMMERCIAL  PERSONS,  13,  14. 
COMMERCIAL  REGISTER,  14,  15,  165—170. 
bottomry  loans,  169. 
concellations,   169. 
documents  to  be  inscribed  in,   166. 
documents  executed  abroad,   167. 
fees  of  Conservadors,   170. 
instruments  of  dissolution,   169. 
inspection  of,   166,   169. 
Umited  companies,  registration  of,  168. 
limited  partnerships,   169. 
mode  of  keeping,   166 — 168. 
partnerships,  registration  of,   168,   169. 
powers  of  attorney,   169. 
security  from  Conservador,   166. 
sub-inscriptions,   169. 
COMMERCIAL  TRANSACTIONS,   12. 
COMMERCIAL  TREATIES,  194. 
COMMISSION: 

distinguished  from  ordinary  mandate,  32. 
COMMISSION  AGENT: 

acceptance  of  commission,  33.  < 

authority  of,  to  give  credit,  34,  38. 

commission  agency  in  general,  33. 

cannot  purchase  goods  intrusted  for  sale,  35. 

death  of  principal,  33. 

del  credere  commission,  39. 

delegation  by,  34,  35. 

different  kinds  of,  32. 

duties,   to  render  accounts,  36. 

to  fulfil  mandate,  it  accepted,  33. 

to  obey  instructions,  35,  37,  38. 

to  comply  with  usage,  35. 

to  keep  principal  informed,  33,  35,  36,  38. 

as  to  preservation  of,  goods,  33. 

to  keep  transactions  of  different  principals  separate,  38. 

to  account  for  secret  profits,  36. 
employment  of,  by  joint  principals,  37. 
for  purchase,  37. 
for  sale,  38,  39. 
for  carriage,  39. 
liability  of,  to  pay  interest,  36. 
lien  of,  36,  37. 

misappropriation  of  funds  by,  33,  34. 

payments  to,  on  account  of  different  principals,  appropriation  of,  38. 
pledge  by,   34. 
revocation  of  authority,  33. 

rights  and  liabilities  on  contracts  with  third  persons,  34. 
refusal  of  commission  by,   33. 
remuneration  of,  36. 
renunciation  of  agency,   33,   35. 
rights  of,  on  bankruptcy  of  principal,   163. 
various  classes  of,  32. 

wlien  entitled  to  depart  from  terms  of  commission,  35. 
COMPANY: 

accounts  and  balance  sheet,  51. 

authorisation  of,  48,  49. 

bankruptcy  of,   138,  139,   144. 

capital,  49,  50. 

contributions  by  shareholders,  50. 

contrary  to  public  poUcy,  48. 

dissolution,  49,  51. 

directors,   51. 

dividends,   51. 

establishment  for  indefinite  time,  48. 

execution  against  shares,  50. 

foreign,  carrjang  on  business  in  Chile,   52. 

formation  of,  48,  49. 

general  meetings,  51,  52. 

instrument  of  association,  form  and  contents  of,  48. 
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COMPAN  Y— continued. 

inspection,  49,    173. 

insurance,   174 — 17G. 

limited,  definition  of,  48. 

liability  of  shareholders  for  obligations  of,  50. 

management,   51. 

memorandum  of  association,  contents  of,  48. 

powers  of  directors,   51. 

prohibited  companies,   48. 

publication  of  memorandum  and  articles,    &c.,   49,   50. 

registration,   15,  49,   50,   168. 

responsibility  of  directors,   51. 

reserve  fund,  49.  ,. 

revocation  of  authorisation,  49. 

shares,  50. 

transfer  of  shares,  50,   172,  173. 

winding  up,   51. 
COMPOSITION;  see  BANKRUPTCY. 
COMPULSORY  CALL,   115,   116. 
CONFLICT  OF  LAWS,   185. 

CONSIGNEE:  see  AFFREIGHTMENT;  CARRIAGE  BY  LAND. 
CONSIGNMENT:  see  COMMISSION  AGENT. 
CONSIGNOR:  see  CARRIAGE  BY  LAND. 
CONSTRUCTIVE  TOTAL  LOSS,   130,   131. 
CONSULS: 

authentication  by,  of  documents,   193. 

decision  of  disputes  between  shipmaster  and  crew,   181. 

desertion  of  seamen,  duties  as  to,   180,   181,   182. 

duties  as  to  discharge  of  seamen,    180,    181. 

powers  and  duties  of,  in  relation  to  ships,   179 — 184. 

repression  of  disorders  on  Chilean  ships,    181. 

sale  of  ships,  duties  as  to,    184. 

salvage  of  ships  by,   183,    184. 
CONTRACT: 

affreightment,  of:   see  AFFREIGHTMENT. 

appropriation  of  payments,   22. 

by  broker,   18,   21. 

by  person  having  no  capacity,   14. 

by  commission  agent,  rights  and  liabilities  of  agent  and  principal,  34. 

computation  of  time,   21. 

conflict  of  laws,   21. 

conditional  acceptance,  21. 

currency,   21,   22. 

delay,    186. 

earnest,   21. 

for  construction  of  buildings,   187. 

generally,   20—23. 

how  formed,  20,  21,   186. 

laesio,   22. 

novation,   22. 

of  sale:  see  SALE;  SALE  OF  GOODS. 

offer  and  acceptance,   20,  21. 

promise  to  make  a,   186. 

proof  of,   22,   23. 

terms  of  grace,   21. 

withdrawal  of  offer,  20,  21. 
CONVENTIONS,  INTERNATIONAL,  194. 
CO-OWNERS  OF  SHIP:  see  SHIPOWNERS. 
CORRESPONDENCE : 

duties  of  traders  as  to,    16,   17. 
CREDIT,  LETTER  OF,  78,  79. 
CREW:   see  SEAMEN. 
CROSS  BILL,  75,  76. 

CULPABLE  BANKRUPTCY.   134,   135,   149,   156. 
CURRENCY: 

bills  of  exchange,   73. 
CURRENT  ACCOUNTS,  63—65. 
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CUSTOM  OF  TRADE: 
force  of,   13. 
how  proved,   13. 
interpretation  of  contracts  by  reference  to,   13. 

D 

DAY-BOOK: 

duty  of  trader  to  keep,   15. 

transactions  to  be  entered  in,   15. 
DECK  CAKGO: 

general  average,   110. 

prohibition  of,  92. 

shipowner  liable  for  loss  of  or  damage  to,   110. 
DEL  CREDERE  COMMISSION,  39. 
DELEGATION: 

by  commission  agent,  34,  35. 
DEPOSIT,  79,  80. 

by  insurance  companies,   174,   175,   176,   177. 
DESERTION: 

of  seamen,  duties  of  consuls,   180 — 182. 
DEVIATION,  93. 

DISCHARGE  OF  BANKRUPT,   164,   165. 
DISSOLUTION: 

of  company,  49,   51. 

of  partnership  41,  46,  47. 
DOCUMENTARY  EVIDENCE,   192—194. 
DRAFTS,  76—78. 


EARNEST,  21. 
EVIDENCE: 

commercial  books  as,   16. 

doovmientary,   192 — 194. 

different  kinds  of,  admissible,  22,  23. 

contract  of,  22,  23. 
EXCHANGE: 

bill  of:  see  BILL  OF  EXCHANGE. 

of  contract,   65,   66. 

of  goods,   26. 
EXECUTION: 

against  share  of  partner,   44. 

effect  of  bankruptcy,    140. 

imprisonment  for  debt,   172. 

property  exempt  from,  186. 

summary,   9 — 11. 
EXECUTIVE  ACTION,  9—11. 


FACTOR:  see  COMMISSION  AGENT. 
FIRE  INSURANCE:  see  INSURANCE. 

companies,   174 — 176. 
FIRM:  see  PARTNERSHIP. 
FORCED  REFUGE,   115,   116,  182. 
FOREIGN  DOCUMENTS,  193. 
FOREIGN  INSURANCE  COMPANIES,  174—178. 
FRAUDULENT  BANKRUPTCY,   135,   156. 
FREE  OF  AVERAGE,   127. 
FREE  OF  HOSTILITIES,   127. 
FREIGHT:  see  AFFREIGHTMENT. 

limitation  of  actions  for,   132,   133. 
FREIGHT  NOTE,  27,  28. 
FREIGHTER:  see  AFFREIGHTMENT. 

G 

GENERAL  AVERAGE: 

as  between  insurer  and  lender  on  bottonary,   110,   122. 

apportionment  and  distribution,   112 — 114. 

deck  cargo,   110. 

decision  to  carry  out  a  general  average  act.  111. 

duty  of  master  to  effect  the  distribution,  113,  114. 
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GENERAL  AVERAGE— continued. 

entries  as  to,  in  log,   111. 

forced  refuge,   115,   116. 

goods  loaded  without  bills  of  lading,   110. 

goods  jettisoned  and  recovered,   110. 

jettison.   111,   112. 

limitation  of  actions  for  contribution,   132,    133. 

mode  of  adjustment  and  distribution,   112 — 114. 

place  of  adjustment,  112. 

proof  of,   112. 

relation  of,  to  insurance,   114. 

report  of,   111. 

time  for  pajnuent  of  contributions,   113. 

valuation  of  contributing  property,   112,    113. 

who  entitled  to  share  in,   113. 

what  are  general  average  losses  and  expenses,   109,    110. 

what  property  contributes  to,   110. 
GUARANTEE,  80. 

bill  of  exchange,   70. 

bottomry  loan,   121. 

H 

HISTORICAL  REVIEW,  4—6. 
HUSBAND: 

authorisation  of  wife  by,  to  practise  commerce,   13,   14. 


IMPRISONMENT  FOR  DEBT,  172. 
INSOLVENCY:  see  BANKRUPTCY. 
INSPECTION: 

commercial  register,   166,   169. 

insurance  companies,   175,   178. 

joint  stock  companies,  49,   173. 

judicial,  of  documents,   193,   194. 
INSURANCE,  55—63. 

abandonment,   61,   63. 

against  agricultural  risks,   62,   63. 

bankruptcy  of  insurer  or  assured,   60. 

broker,   19,  59. 

by  agent,   56. 

by  executor,  56. 

capacity  of  parties,  56. 

change  of  risks  by  assured,  58,  62. 

definitions,   55. 

days  of  grace,  59. 

duties  of  assured,  60. 

extent  of  Uability  of  insurer,  58,  59. 

fire,  62. 

form  of  contract,  55,  56. 

inland  carriage,   61,  63. 

insurable  interest,   56. 

in  excess  of  value,  57,  58. 

loss  by  inherent  defect,   59. 

Umitation  of  actions,   61. 

life,   61,   62. 

misrepresentation  and  non-disclosure,  60. 

marine:   «ee  MARINE  INSURANCE. 

mutual,   60,  62. 

on  behalf  of  third  person,  56. 

policy,  form  and  contents  of,   55,  56,   61,   62,   63. 

premiums,  58. 

proof  of  contract  of,  55. 

re-insurance,  56. 

return  of  premiums,   57. 

rescission  of  contract,  58,  59,  60,  61. 

risks  covered,  58,   59. 

subject-matter  of,  56,  57. 

several  insurances  of  same  subject-matter,  57. 

subrogation,  59,  60. 

time  for  payment  of  insurance  money,  59. 
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INSURANCE — continued. 

transfer  of  property  insured,  57. 

things  already  lost  or  damaged,  56,  60. 

valued  policy,   57,   58. 

verbal,  55. 

when  risks  begin,  58. 
INSURANCE  COMPANIES,  174—178. 
INTEREST: 

account  current,  64. 

bankruptcy,   141. 

bottomry  loan,   120. 

loans  generally,   79,   120. 
INTERNATIONAL  CONVENTIONS,  194. 
INTRODUCTION,  4—6. 

jr 

JETTISON:  see  GENERAL  AVERAGE. 

duties  of  mtister  in  case  of,  89. 

freight,   104. 
JOINT  ADVENTURE,  55. 

JOINT  AND  SEVERAL  OBLIGATIONS,   186,  187. 
JOINT  STOCK  COMPANY:  see  COMPANY. 
JUDICIAL  PROCEEDINGS:  see  PROCEDURE. 
JUDICIAL  SALE: 

of  ship,  when  unseaworthy,  84,  184. 

L 

LAESIO,  22. 
LAY  DAYS,  100. 

see  AFFREIGHTMENT. 
LETTER  BOOK,   16,  17. 
LETTER  OF  CREDIT,  78,  79. 
LICENCE: 

insurance  companies,  175. 
LIEN: 

for  freight,   104. 

of  carrier,   188. 

of  innkeeper,   188. 

of  unpaid  seller,   25. 

of  seamen  for  wages   &c.,  97. 

of  shipmaster  for  wages  and  disbursements,  88. 
LIFE  ASSURANCE,  61,  62:  see  INSURANCE. 

companies,   174 — 178. 
LIMITATION  OF  ACTIONS: 

affreightment,   132,   133. 

bills  of  exchange,  76. 

bottomry  bond,    133. 

collision,   133. 

contract  of  insurance,   61. 

current  account,   64,   65. 

generally,   80,   191. 

general  average,   132,   133. 

marine  insurance,   133. 

maritime  obligations  generally,  132 — 134. 

passage  money,  132. 

partnership,  actions  arising  from,  47,  48. 

trustees  in  bankruptcy,   150. 
LIMITED  COMPANY:  see  COMPANY. 
LIMITED  PARTNERSHIP.  52—54:  see  PARTNERSHIP. 

how  far  the  provisions  relating  to  limited  companies  apply  to,  52,  54. 

management,   52,   53,   54. 

name  or  style,   52. 

registration,    169. 

shares  and  shareholders,  53,  54. 

simple,  52,   53. 

vigilance  committee,  54. 

with  share  capital,  53,  54. 
LIQUIDATION: 

of  company,  49,  51. 

of  partnership,  41,  46,  47. 
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LITERATURE,  6—8. 
LOAN,  79. 

on  maritime  risk;  see  BOTTOMRY. 
LOG: 

duty  of  shipmaster  to  keep,  90. 

entries  in,  as  to  general  average  acts.   111. 

M 

MANAGER: 

authority  of,  40. 

contracts  of,  39,  40. 

capacity  to  act  as,  40. 

definition,  32. 

delegation  by,   40. 

duties  as  to  keeping  books,  41. 

duty  to  act  in  name  of  principal,  39. 

dismissal  of,  40. 

may  not  trade  on  own  account,  40. 

remuneration  of,  40. 

revocation  of  authority  of,  40. 

renunciation  of  contract,  40. 

termination  of  employment,  40. 
MANAGING  OWNER,  85  et  aeq. 

abandonment  by,  87,  88. 

functions  and  duties  of,  86. 

liabOity  of,  for  acts  of  master,  86,  87. 

for  wages   &c.,  of  crew,  86,  87. 

who  may  be,  86. 
MARINE  INSURANCE,   124  et  seq.:  see  INSURANCE. 

abandonment  of  voyage  before  commencement  of  risks,   125. 

assignment  of  policy,   126. 

abandonment,   129 — 132. 

beginning  and  end  of  risks,   125. 

bottomry  advance,  insurance  of,   125,   126. 

change  of  vessel,   127. 

contents  of  policy,   126. 

commission  agent,  insiu'ance  by,   125,   128,   129. 

companies,   174 — 176. 

consular  authentication,   126. 

constructive  total  loss,   130,  131. 

declarations  on  abandonment,  132. 

deviation,    127. 

effect  of  abandonment,  130,   132. 

"free  of  average",  127. 

"free  of  hostilities",   127. 

for  limited  time,   127. 

for  round  voyage,   124,   128. 

fraud,   125,    132. 

increase  or  reduction  of  premimn  in  case  of  war  or  peace,  125,   126. 

insurance  after  cessation  of  risk,   125. 

limitation  of  actions,   133. 

Uberty  of  ship's  company,  insurance  of,   126. 

"lost  or  not  lost",  125. 

objects  of,   124. 

omission  of  the  hoiu-  of  effecting  the  policy,   127. 

on  account  of  third  person,   128,   129. 

on  good  or  bad  news,   125. 

of  vessel  and  cargo  in  one  policy,  126. 

particular  average,  adjustment  of,   128. 

places  of  call,   127. 

premium  where  insurance  void,    129. 

proof  of  loss,    126,   129. 

partial  losses,   128,   130. 

presumption  of  loss,   132. 

rights  as  between  insurer  and  lender  on  bottomry,   123. 

risks  undertaken,   125,   127,    128. 

rights  and  obligations  of  insurer,   127 — 129. 

rescission  of  policy,   129. 

rights  and  obligations  of  assured,  129 — 132. 

several  insurers,   126. 
B  26 
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MARINE  INSURANCE — continued. 

subject-matter  of,   124. 

time  for  abandonment,   131,   132. 
for  payment,   127,    129. 

transfer  of  cargo  to  another  vessel,  127,   131. 

valuation  in  policy,    124. 

where  not  expressed  in  policy,   124,   125. 

variation  of  route,   127. 

void  insurances,   125. 

what  iniluded  in  policy,   124. 
MARITIME  LAW,  81  et  seq. 
MARITIME  LIEN,  82,  83. 
MARITIME  LOAN:  see  BOTTOMRY. 
MARRIED  WOMAN: 

as  partner,  41. 

authorisation  of,  to  practise  commerce,  13,   14. 

powers  of,  when  authorised  to  practise  commerce,   14. 

revocation  of  authority  to  trade,   14. 

what  property  bound  by  transactions  of,   14. 
MATE,  SHIP'S,  94. 
MATURITY  of  biU  of  exchange,  67. 
MERCANTILE:  see  COMMERCIAL. 
MERCHANT  SHIP:  see  SHIP. 
MERCHANTS:  see  TRADERS. 
MINORS: 

as  partners,  41. 

authorisation  of,  to  practise  commerce.   13,   14. 
MOVABLES,  what  are,   185,   186. 


NAVIGATING  OFFICER,  94. 
NEGOTIABLE  INSTRUJIENTS,  26. 

see  BILL  OF  EXCHANGE. 
NOVATION,  22. 


N 


0 


OBLIGATION:  see  CONTRACT. 
OFFER  AND  ACCEPTANCE,  20,  21. 
ORDINANCES  OF  BILBAO,  4. 

P 

PARTICIPATION,  55. 

PARTICULAR  AVERAGE,   114,   128:  see  AVERAGE. 

PARTNER: 

authority  of,  45. 
cannot  transfer  share,  46. 

effect  of  failure  to  contribute  agreed  capital.   44. 
execution  against  share  of,  44. 
joint  and  several  liability  of,  43. 
liability  of  person  holding  himself  out  as.  43. 
managing,  44,  46. 
married  woman  or  minor  as,  41. 
misapplication  of  partnership  property  by,  46. 
prohibitions  on,   46. 
right  of,  to  inspect  books,    &e.,  46. 
transacting  business  on  own  account.  46. 
PARTNERSHIP: 

accidental  or  casual,  55. 

administration,   44 — 46. 

bankruptcy  of,  44,   137,   144,   156. 

capacity  to  enter  into  contract  of,  44. 

contract  of,  form  and  contents  of,  41,  42. 

capital,  44. 

disputes  between  partners,  how  decided,  47. 

duration  of,  42. 

dissolution  of,  41,  46,  47. 

duties  of  liquidator,  47. 

evidence  not  admitted  to  contradict  terms  of  contract  of,  42. 

effect  of  informality  in  constitxition  of,  42,  43. 

firm  name,  43,  44. 
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PARTNERSHIP— co/Uinuerf. 

formation  of,  41 — 43. 

limited:  see  LIMITED  PARTNERSHIP. 

limitation  of  actions  arising  from,  47,  48. 

management,  44 — 46. 

property  in  firm  name  or  style,  43. 

profits  and  losses,  how  divided,  44. 

powers  of  majority,  45. 

powers  of  liquidator,  47. 

payment  of  contributions  by  partners,  44. 

publication  of  abstracts,  42. 

registration  of,    15,  42,   168,   169. 

removal  of  liquidator,  47. 

rights  of  usufruct,   44. 

style  or  firm,  4.S,   44. 

use  of  partnership  name,  43,  44,  45. 

winding  up,  46,  47. 

wrongful  use  of  partnership  name  or  style,  43,  44. 
PASSAGE  MONEY: 

limitation  of  actions  for,   132. 
PASSENGERS: 

by  land,  31.  32:  see  CARRIAGE  BY  LAND. 

by  sea,    107,    108. 
PAYMENT: 

appropriation  of,  22. 

before  maturity,   22. 

bill  of  exchange,   73. 

currency,  21,  22. 

for  honour,   74,   75. 

presumption  of,  22. 

receipt,  22. 
PILOT,  collision  caused  by  fault  of,   115. 
PLEDGE: 

by  commission  agent,  34. 

contract  of,  80. 

of  document  of  credit,   187. 
POLICY:  see  INSURANCE;  MARINE  INSURANCE. 
PORT  OF  REFUGE,   105,  115,   116. 
POWERS  OF  ATTORNEY: 

registration  of,   169. 
PREFERENTIAL  DEBTS,   188—190. 
PRESCRIPTION,   190,   191:  see  LIMITATION  OF  ACTIONS. 

acquisition  of  ownership  by,   190. 

interruption  of,   190,   191. 
PROCEDURE,  9—11. 

appeal,   9,    10. 

bankruptcy:  see  BANKRUPTCY. 

claim,  the,  9. 

documentary  evidence,   192 — 194. 

evidence,  9,   10. 

executive  action,   9 — 11. 

pleadings,  9,   10. 
PRODUCTION: 

of  documents,  order  for,  193. 
PROMISSORY  NOTE,  76—78. 
PROOF:  see  EVIDENCE. 
PROTEST: 

of  bill  of  exchange,  71,  73,  74. 

of  bottomry  bond,   119. 
PUBLIC  INSTRUMENTS,   192,   193. 
PURCHASE:  see  SALE  OF  GOODS. 

R 

RAILWAYS,  31,  32. 
RECEIPT,  22. 
RE-DRAFT,  75,  76. 
RE-EXCHANGE,  75,  76. 
REFUGE,  PORT  OF,  115,   116. 

26* 
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REGISTRATION: 

bottomry  bonds,  119,   169. 

of  documents  by  traders,   15. 
REHABILITATION  OF  BANKRUPT,   164,   165. 
RE-INSURANCE,  56. 
RUNNING  ACCOUNT,  63—65. 

s 

SALE: 

agent  for,  38,  39. 

judicial,  of  unseaworthy  ship,  84,  184. 

of  chartered  ship,   102. 

of  ship,  81,  82,  84,   102,  184. 

of  goods  salved  from  wreck,   117,   118. 

when  commercial,   12. 
SALE  OF  GOODS,  23—26. 

acceptance  by  buyer,  26. 

at  valuation,  24. 

by  sample,  23. 

condition  of  soundness  and  quality,  23. 

duties  and  liabUitie«  of  seller,  24,  25. 

delivery  of  the  goods,  24,  25. 

duties  of  buyer,  25,  26. 

goods  in  transit,  23. 

goods  not  in  existence,  23. 

insolvency  of  buyer  before  delivery,  25,  163. 

invoice,  26. 

laesio,  22. 

limitation  of  actions,  25. 

lien  of  seller,  25. 

on  inspection,  23. 

partial  delivery,  26. 

place  of  delivery,  25. 

right  of  buyer  to  examine  and  test  the  goods,  23. 

risk  of  loss,  24. 

refusal  of  buyer  to  accept  delivery,  25. 

stoppage  in  transit,  163. 

the  price,  24. 

warranty  against  defects,  25. 
SALVAGE,   117,  118:  see  SHIPWRECK. 

duties  of  consuls  as  to,  183,   184. 
SEAMEN,  95  et  seq. 

contracts  with,  95,  96. 

death  of,  96. 

definition,  95. 

desertion,   180—182. 

dismissal  of,  86,  87,  96. 

duties  of,  97. 

liability  for  negUgence,  96. 

Ust  of,  90. 

lien  for  wages   &c.,  97. 

repatriation  of  invalided,  182. 

rights  of,  on  cancellation,  delay  or  prolongation  of  voyage,  97,  98. 
in  case  of  capture  of  wreck,  96,  97. 

right  to  rescind  agreement,  97. 

shipping  goods  on  own  account,  97. 

thefts  by,  liability  of  master  for,  93. 

wages  of,  96 — 98. 

wounding  or  iUness  of,  96,   180,   181,   182. 
SECRET  PROFITS: 

duty  of  conunission  agent  to  account  for,  36. 
SHIP: 

acquisition  of,  by  prescription,  81. 

arrest  of,  for  debts,  83,  84. 

advances  on  bottomry:  see  BOTTOMRY. 

administrator,  84. 

chief  officer,  94. 

change  of  course,  94. 

clsums  having  preference  over,  82,  83. 

chartering:  see  AFFREIGHTMENT. 
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SHIP — continued. 

collieion:   see  COLLISION. 

definition  of,  81. 

duties  and  powers  of  consuls,   179 — 184. 

forced  stoppage,    115,   IKi. 

foreign,  arrest  of,   for  debts,   84. 

insiu-ance:  see  MARINE  INSURANCE. 

judicial  sale,  when  unseaworthy,   84,   184. 

liability  of,  for  debts  of  owner,  81. 

liens  on,  82,  83. 

management,  84,  85. 

mate,  94. 

navigating  officer,  94. 

ownership,  how  acquired,  81,  82. 

how  transferred,  81,  82. 
officers  and  seamen,  94  et  seq. :  see  SEAMEN, 
privileged  claims  on,   82,   83. 
registration  of  foreign-built,   184. 
registration  of  births  and  deaths  on  board,  90 — 92. 
sale  of,  81,   82,  84,   102,    184. 
supercargo,  94,  95. 
survey,   81,  90. 
"tackle",  81. 

wreck  and  stranding,   116 — 118. 
SHIPBROKER,   19. 
SHIPMASTER: 

abandonment  of  undertaking  by,  92,  93. 
authority  of,   88  et  seq. 

to  borrow  on  bottomry,  89,  93,   120,   182. 
to  sell  cargo,  89. 
to  give  bills  of  exchajige,  89. 
accounts  of,  89. 
charter-party  agreed  by,  99. 
carrying  goods  on  own  account,  92,  93. 
change  of,  in  foreign  port,   181. 
detention  of,  for  debt,  91. 
dismissal  of,   86. 

declarations  by,  on  arrival  in  port,  92,  179. 
delegation  by,  93. 
duties  generally,  88  et  seq. 

in  relation  to  general  average:  see  GENERAL  AVERAGE. 

to  keep  books,   90,  91. 

to  report  to  managing  owner,  90,  91,  92. 

to  report  to  Consul,   179. 

to  consult  officers,  91,  92. 

to  resist  capture,  9). 

in  case  of  shipwreck  or  stranding,  91. 

in  case  of  jettison,  89. 

to  observe  regulations  of  customs  and  police,  88,  98. 

as  to  delivery  of  cargo,   92,   106,   107. 

to  give  bills  of  lading,  90,   107. 

on  arrival  in  port,  92. 

as  to  loading  cargo,  90,  92. 

as  to  entries  in  log,  90. 

as  to  registration  of  births  and  deaths,  90,  91,  92,   179,  180. 
fraud  by,  93,  94. 
functions  generally,   88  et  eeq. 
liability  of,  for  thefts  by  crew,  93. 

for  repayment  of  bottomry  advance,  120. 
for  damage  to  cargo,  93. 
for  damage  caused  by  collision,  115. 
for  negligence,  93. 
liability  of  managing  owner  for  acts  of,  86. 
lien  of,  for  wages  and  disbursements,  88. 
prohibitions  on,  92,  93. 

rights  of,  in  case  of  revocation  or  prolongation  of  voyage,  98. 
trading  on  own  account,  92,  93. 
where  co-owner,   86. 
who  may  be,  88. 
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SHIPOWNERS: 

appointment  of  administrator  by,  84. 

abandonment  of  ship  by,  for  debts,  88. 

foreign,  84. 

liability  for  repairs  &c.,  85. 

liability  in  respect  of  deck  cargo  lost  or  damaged,   1 10. 

powers  of  majority,  84,  85,  88. 

right  of  pre-emption,  85. 

sale  of  shares  by,  85. 

who  may  be,  84. 
SHIP'S  HUSBAND:  see  MANAGING  OWNER. 
SHIP'S  MATE,  94. 
SHIPWRECK,  116—118. 

abandonment  of  wreck,   116. 

carriage  of  goods  salved,   117. 

caused  by  fraud  or  negligence  of  master  or  mate,   118. 

consuls,  duties  of,   183,   184. 

duties  of  public  officials,  117. 

freight  on  goods  lost  by,    104. 

lien  for  salvage.   118. 

pillage,   117. 

remuneration  for  salvage,   118. 

reward  for  giving  notice  of,   118. 

sale  of  goods  salved,   117,  118. 

sliip  under  convoy,   116,    117. 
SOCIETY:  see  COMPANY;  PARTNERSHIP. 
STRANDING,   116—118:  see  SHIPWRECK. 

abandonment  on  account  of,   130,   131. 
SUPERCARGO,  94,  95. 
SURETYSPHIP:  see  GUARANTEE. 

T 

TIME: 

computation  of,  in  contract,  21. 
TIME  POLICY,  127. 
TRADERS: 

books  of,  as  evidence,   16. 

duties,  as  to  keeping  books  of  account  and  commercial  correspondence,   15 — 17. 

general  obligations  of,   15 — 17. 

married  women  and  minors,   13,   14. 

registration  of  documents  by,  15. 

who  are  deemed  to  be,   13. 
TRANSFER:  see  ASSIGNMENT. 
TREATIES,   194. 

u 

USAGE: 

force  of,   13. 

how  proved,   13. 

interpretation  of  contracts  by  reference  to,   13. 

V 

VALE,  76—78. 
VALUED  POLICY,   124. 
VESSEL:  see  SHIP. 

w 

WAGES,  SEAMEN'S,  96—98. 

WAY  BILL,  27,  28. 

WIFE:  see  MARRIED  WOMAN. 

WINDING-UP: 

of  company,  49,   51. 

of  partnership,  41,  46,  47. 
WRECK:  see  SHIPWRECK. 
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Proemio. 


Con  respecto  a  la  legislacion  comercial  del  Paraguay  nos  Uinitaremos  a  una 
breve  exposicion  del  procedimiento  judicial,  que  en  algunos  puntos  difiere  del  de 
la  RepubUca  Argentina.  Ya  que  en  cuanto  al  derecho  mercantil  sustantivo  rigen 
las  mismas  disposiciones  que  en  esta  nacion. 

En  efecto,  por  virtud  de  acuerdo  del  Congreso  paraguayo  de  5  de  Octubre 
de  1903  fue  aceptado  en  su  totaUdad  como  ley  del  pais  el  Codigo  de  comercio  ar- 
gentino,  con  todas  las  modificaciones  en  el  mismo  introducidas  por  el  Congreso 
argentino  con  posterioridad  a  su  sancion  que  tuvo  lugar  en  5  de  Octubre  de  1889. 
El  referido  Codigo  se  haUaba  en  vigor  en  el  Paraguay  aun  antes  del  aiio  1903,  ya 
desde  el  ano  1889,  pues  si  bien  no  se  le  habia  dado  oficialmente  fuerza  legal,  de 
hecho  era  aplicado.  Anteriormente  al  ano  1889  las  cuestiones  juridicas  mercantiles 
se  resolvian  en  el  Paraguay  con  arreglo  al  derecho  civil  6  a  los  usos  de  la  locaUdad. 

Entre  las  modificaciones  mas  trascendentales  que  el  Codigo  de  comercio  ar- 
gentino ha  experimentado  desde  su  pubUcacion  sobresale  principalmente  la  reforma 
del  Ubro  IV  (De  las  quiebras).  Este  hbro  forma  asimismo  parte  de  la  ley  paraguaya 
como  libro  IV. 

Aparte  de  las  disposiciones  contenidas  en  el  Codigo  de  comercio,  no  existe  en 
el  Paraguay  ninguna  ley  especial  sobre  letras  y  cheques,  como  tampoco  respecto 
a  seguros  y  sociedades.  Las  pocas  que  hacen  referenda  al  derecho  maritimo,  asi 
como  las  relativas  a  transportes  por  via  maritima  6  fluvial,  estan  igualmente  con- 
tenidas en  el  Codigo  de  comercio. 

El  unico  ferrocarril  existente  en  el  pais  esta  sometido  naturalmente  a  las  pres- 
cripciones  acerca  de  los  transportes  de  mercancias  en  general.  No  obstante,  la  Com- 
pania  explotadora  ha  dictado  algunas  reglas  especiales  para  su  propio  uso,  que 
estan  reconocidas  por  el  gobierno  y  que  se  continuaran  al  final  de  este  estudio. 


Bibliografia. 


La  bibliografia  se  circunscribe  a  la  citada  al  tratar  de  la  Republica  Argentina.  En  la 
edioion  oficial  del  Codigo  de  comercio  argentino,  se  encuentran  extractos  de  las  actas  de 
redaccion  del  mismo. 


Ley  introductoria  del  Codigo  de  comercio  argentino. 

Art.  1.  Se  acepta  como  ley  mercantil  del  Paraguay  el  Codigo  de  comercio 
sancionado  por  el  Congreso  argentino  por  virtud  de  la  ley  de  5  de  Octubre  de  1889, 
con  todos  los  cambios  y  modificaciones  posteriores  que  ha  experimentado  y  que 
estan  contenidas  en  la  compilacion  editada  por  FeUx  Lajouane  en  Buenos  Aires 
en  1903. 

2.  Se  acepta  igualmente  el  libro  IV  de  dicho  Codigo  de  comercio  con  la  re- 
daccion que  le  dio  el  acuerdo  del  Congreso  de  30  de  Diciembre  de  1902  al  establecer 
un  nuevo  procedimiento  respecto  a  las  quiebras. 

3.  Previene  que  la  ley  empezara  a  regir  en  1.°  de  Enero  de  1904. 
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In  treating  of  the  commercial  legislation  of  Paraguay  we  propose  to  confine 
ourselves  to  a  short  account  of  the  system  of  legal  procedure  therein,  which  in  some 
respects  differs  from  that  of  the  Argentine  RepubUc.  Regarding  substantive  com- 
mercial law  the  like  provisions  are  in  force  in  each  State. 

In  substance,  by  virtue  of  the  resolution  of  the  Congress  of  Paraguay  of  5  Oetr. 
1903,  the  Argentine  Code  of  Commerce  was  adopted  in  its  entirety  as  the  law 
of  the  country,  together  with  all  the  amendments  introduced  therein  by  the  Argentine 
Congress  subsequently  to  its  approval,  which  took  place  on  5  Octr.  1889.  The  Code 
referred  to  existed  in  full  vigour  in  Paraguay  even  before  the  year  1903,  in  effect 
since  the  year  1889,  because  although  it  did  not  officially  receive  the  force  of  law, 
in  practice  it  was  generally  applied.  Prior  to  the  year  1889  juridical  questions  of  a 
commercial  character  were  settled  in  Paraguay  in  accordance  with  the  civil  law 
and  the  customs  of  the  locality. 

Amongst  the  most  far-reaching  modifications  which  the  Argentine  Code  has 
experienced  from  the  time  of  its  promulgation  stands  out  prominently  the  amend- 
ment of  Book  IV  (relating  to  bankruptcy).  This  amending  provision  forms  as 
much  part  of  the  law  of  Paraguay  as  Book  IV  itself. 

Outside  the  provisions  contained  in  the  Commercial  Code  there  does  not  exist 
in  Paraguay  any  special  law  upon  bills  of  exchange  and  cheques,  any  more  than 
one  in  reference  to  insurances  and  partnerships.  The  few  provisions  which  make 
reference  to  maritime  law,  as  well  as  those  which  relate  to  carriage,  whether  by  sea 
or  river-borne,  are  also  contained  in  the  Commercial  Code. 

The  only  railroad  existing  in  the  country  is  naturally  subject  to  the  provisions 
obtauiing  regarding  the  carriage  of  merchandise  in  general.  None  the  less,  this  pioneer 
company  has  formulated  certain  special  regulations  for  its  own  use,  which  are  re- 
cognised by  the  Government,  and  which  will  be  referred  to  at  the  end  of  this  survey. 


Bibliography. 

This  is  limited  to  that  cited  when  treating  of  the  Argentine  Republic.  In  the  official 
edition  of  the  Argentine  Commercial  Code  will  be  foiuid  extracts  from  the  entries  in  the 
compilation  thereof. 


Law  adoptive  of  the  Argentine  Commercial  Code. 

Ai't.  1 .  The  Commercial  Code  sanctioned  by  the  Ai-gentine  Congress  by  virtue 
of  the  law  of  5th  Octr.  1889,  together  with  all  the  changes  and  modifications  which 
it  has  undergone,  and  which  are  contained  in  the  compilation  edited  by  Felix  La- 
Jouane  at  Buenos  Aires  in  1903,  is  adopted  as  the  mercantile  law  of  Paraguay. 

2,  Book  IV  of  the  said  Commercial  Code  is  also  adopted,  together  with  the 
amendments  which  the  resolution  of  Congress  of  the  SOth  December  1902  made 
therein,  in  the  estabUshment  of  a  new  system  of  procedure  regarding  bankruptcies. 

3.  It  is  provided  that  this  present  Law  shall  come  into  operation  on  the  1st  Janu- 
ary 1904. 
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4.  Autoriza  al  poder  ejecutivo  para  atender  a  los  gastos  que  ocasione  la  im- 
presion  6  adquisicion  de  los  necesarios  ejemplares  para  la  ejecucion  de  la  ley. 

5.  Ordena  dar  debido  conocimiento  de  la  misma  al  Poder  Ejecutivo. 
La  publicacion  de  esta  ley  tuvo  lugar  en  5  de  Octubre  de  1903. 


El  procedimiento  judicial  ante  los  Tribunales  ordinarios. 

La  ley  paraguaya  establece  en  rigor  un  solo  procedimiento  para  la  tramita- 
cion  de  una  demanda  judicial,  6  sea  el  Uamado  <<juicio  ordinario»jen  el  cual  tambien 
tiene  cabida  un  procedimiento  especial  y  abreviado,  el  «juicio  ejecutivo»,  6  sea  el 
procedimiento  de  ejecucion. 

El  ejecutivo  se  apUca  especialmente  a  demandas  fundadas  en  letras  de  cambio 
y  otros  documentos  mercantiles  de  credito  que,  cuando  se  haUan  extendidos  <<a  la 
orden»,  se  equiparan  a  las  letras  de  cambio.  Pertenecen  a  esta  ultima  clase  de  do- 
cumentos, segun  las  disposiciones  del  articulo  740,  los  llamados  «Vales»  y  «Pagares» 
de  uso  general  en  el  comercio  del  pais  y  que  son  senciUamente  letras  al  propio 
cargo  6  promesas  de  pago. 

No  obstante,  el  procedimiento  6  juicio  ejecutivo  no  se  distingue  esencialmente 
del  ordLnario,  hasta  el  punto  de  que  en  el  caso  de  que  en  el  mismo  se  aleguen  ex- 
cepciones  por  parte  del  demandado,  se  acomoda  su  tramitacion  a  la  de  este  ultimo, 
por  cuyo  motive  trataremos  de  ambos  a  la  vez. 

A  continuacion  daremos  una  ligera  idea  de  lo  que  sea  el  procedimiento  civil. 

Para  la  tramitacion  y  fallo  de  los  pleitos  civiles  son  competentes  en  el  Paraguay 
solamente  los  Tribunales  ordinarios.     Son  estos  los  siguientes: 

I.  Juzgados  de  paz  (municipales). 

Existen  tres  en  la  capital,  uno  en  cada  una  de  las  parroquias  Catedral,  San 
Roque  y  Encamacion;  y  fuera  de  ella,  uno  en  la  capital  de  cada  distrito. 

11.  Juzgados  de  primera  instancia  en  asuntos  civiles  y  de  comercio. 

Estan  constituidos  por  jueces,  uno  en  cada  Juzgado,  encargados  de  recibir 
y  despachar  por  turno  los  asuntos  que  se  presenten. 

Solamente  los  hay  en  la  capital. 

III.  Cdmaras  de  apelacion. 

Existen  dos,  una  exclusivamente  para  los  pleitos  civiles,  y  otra  para  asuntos 
criminales  y  de  comercio.     Tienen  su  asiento  en  la  capital. 

IV.  El  Tribunal  Supremo. 

Reside  tambien  en  la  capital. 

V.  Jurisdiccion  competente. 

Las  cuestiones  en  que  tiene  apUcacion  el  Codigo  de  comercio,  se  dirimen  ex- 
clusivamente ante  los  jueces  de  comercio.  En  los  distritos  rurales  tienen  aun  al- 
gunos  Juzgados  de  paz,  secciones  especiales  para  el  despacho  de  asuntos  de  indole 
mercantil.  Son  estos  Juzgados  los  de  Villa  del  Pilar,  Villa  Concepcion,  Villa  Rica, 
Villa  Encamacion,  Villa  San  Pedro,  San  Estanislao  y  Caazapa. 

Se  sustancian  ante  el  juez  de  comercio  todos  los  asuntos  indicados  como  mer- 
cantiles en  los  articulos  6,  7  y  8  del  Codigo  de  comercio  (Vease :  Repiiblica  Argentina). 
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4.  Power  is  given  to  the  Executive  Authority  to  provide  for  the  expenses  occa- 
sioned by  the  printing  or  procuring  of  copies  necessary  for  the  putting  in  force  of 
the  Law. 

5.  Due  notification  thereof  is  directed  to  be  given  to  the  Executive  Authority. 
The  promulgation  of  this  Law  took  place  on  the  5th  October  1903. 


The  System  of  Legal  Procedure  before  the  ordinary  Courts  of 

Justice. 


The  law  of  Paraguay  puts  in  force  one  single  system  of  procedure  for  the  prose- 
cution of  a  claim  at  law,  that  is  to  saj',  that  termed  "juicio  ordinario"  (the  ordinary 
suit),  in  which  there  is  also  included  a  special  and  summary  process,  the  "juicio 
ejecutivo",  that  is  to  say,  the  process  of  execution. 

The  summary  process  is  specially  apj)lied  to  claims  founded  on  bills  of  exchange 
and  other  commercial  documents  of  credit  which,  when  they  are  found  drawn  "a 
la  orden"  (to  order),  are  placed  on  the  same  footing  as  bills  of  exchange.  Documents 
termed  "Vales"  and  "Pagares,"  of  general  use  in  the  commerce  of  the  country, 
which  are  merely  bills  drawn  on  oneself,  or  promises  of  payment,  belong,  according 
to  the  provisions  of  article  740,  to  this  last  class  of  documents. 

None  the  less,  the  summary  process  or  proceeding  in  execution  is  not  essentially 
distinguished  from  the  ordinary  suit;  at  any  rate  up  to  the  point  of  pleas  by  way 
of  defence  being  put  forward  therein  on  the  part  of  the  defendant,  its  course  of  pro- 
ceeding is  in  accord  with  that  of  the  latter  class,  and  consequently  we  propose  to  treat 
of  both  proceedings  at  one  and  the  same  time. 

We  shall  now  proceed  to  give  an  outline  of  what  may  be  termed  civil 
procedure. 

For  the  pursuit  and  determination  of  civil  proceedings  in  Paraguay  the  ordinary 
Courts  of  Law  are  alone  competent.    They  are  as  follows : 

I.  Courts  of  Justices  of  the  Peace  (Municipal  Courts). 

In  the  capital  there  exist  three,  one  in  each  of  the  parishes  Catedral,  San  Roque 
and  Encarnacion;  and  outside,  there  exists  one  in  the  capital  city  of  each  district. 

II.  Courts  of  First  Instance  in  Civil  and  Commercial  matters. 

These  are  constituted  bj'  judges,  sitting  alone  in  each  court,  charged  with  receiv- 
ing and  despatching  in  due  sequence  the  matters  which  are  presented  for  con- 
sideration. 

These  are  located  in  the  capital  alone. 

III.  Chambers  of  Appeal. 

There  exist  two,  one  exclusively  for  civil  suits,  and  the  other  for  criminal  matters 
and  commercial  disputes.    They  have  their  seat  in  the  capital. 

IV.  The  Supreme  Court. 
Resides  also  in  the  capital. 

V.  Competent  Jurisdiction. 

The  questions  in  regard  to  which  the  Commercial  Code  ha3  apphcation,  are  dis- 
cussed exclusively  before  the  commercial  judges.  In  rural  districts  there  are  also 
certain  Municipal  Courts,  which  have  special  departments  for  deahng  with  matters 
of  the  commercial  t3rpe.  Such  Municipal  Courts  are  those  of  Villa  del  Pilar,  Villa 
Concepcion,  Villa  Rica,  Villa  Encarnacion,  Villa  San  Pedro,  San  Estanislao  and 
Caazapa. 

All  questions  indicated  as  commercial  in  articles  6,  7  and  8  of  the  Commercial 
Code  (see  Argentine  Republic;  Vol.  I  of  this  Work)  are  disposed  of  b}'  the  commer- 
cial judge. 
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VI.  Competencia  por  razon  de  la  cosa  litigiosa. 

La  ley  de  28  de  Septiembre  de  1898  referente  a  la  constitucion  interna  de  los 
Tribunales  paraguayos,    <>Ley  Organica  de  los  Tribunales»,  establece  lo  siguiente: 

Los  jueces  de  paz  son  competentes :  1.°  En  todo  asunto  civil  6  mercantil,  con 
excepcion  de  los  de  herencias  y  quiebras,  mientras  el  valor  de  la  cosa  litigiosa  no 
exceda  de  500  Pesos  moneda  paraguaya;  —  2.°  En  litigios  surgidos  de  contratos 
de  arriendo  6  alquUer,  siempre  que  su  valor  total  no  exceda  de  1000  Pesos  y  el 
precio  del  arriendo  6  alquiler  no  sea  superior  a  500  Pesos  al  mes;  —  3.°  En 
desahucios  judiciales,  cuando  el  precio  del  arriendo  no  traspase  el  limite  antes 
expresado;  —  4.°  En  las  reclamaciones  sobre  rescision  de  contratos  de  alquiler  si 
el  precio  de  este  no  excede  de  500  Pesos  mensuales  y  se  pide  la  rescision  por  causa 
de  falta  de  pago  del  precio  del  alquiler;  —  5.°  En  las  reconvenciones  que  se 
interpongan  en  los  juicios  de  que  deban  conocer,  cuando  el  valor  de  la  cosa 
litigiosa  no  exceda  de  500  Pesos ;  —  6.  °  Todos  los  f alios  de  los  Juzgados  de  paz 
son  apelables  ante  el  juez  de  primera  instancia  si  el  valor  de  la  cosa  litigiosa 
excede  de  50  Pesos. 

Juez  de  primera  instancia.  Los  demas  asuntos  no  expresados  anteriormente, 
incluso  los  relatives  a  herencias  y  quiebras,  aun  cuando  su  valor  sea  inferior  a  500  Pesos, 
son  de  la  competencia  de  los  jueces  de  primera  instancia,  de  los  cuales  existen  en 
la  actulidad  dos  para  los  asuntos  mercantiles  y  seis  para  los  civUes.  Los  asuntos 
se  reparten  por  turno  entre  ellos. 

Estos  jueces  entienden  ademas  en  segunda  instancia  en  las  cuestiones  resueltas 
en  los  Juzgados  municipales,  en  las  cuales  el  valor  de  la  cosa  litigiosa  exceda  de 
50  Pesos  y  por  consiguiente  sea  apelable  el  faUo. 

Contra  los  fallos  del  Juez  de  primera  instancia  cabe  recurso  ante  la  «superior 
Camara  de  Apelaci6n»,  6  sea  en  asuntos  de  comercio  ante  la  Uamada  Camara  en  lo 
criminal  y  comercial.  Luego,  como  ultima  instancia  existe  el  Tribunal  Supremo 
que  esta  compuesto  de  tres  jueces. 

Competencia  por  raz6n  del  lugar.  Despues  de  lo  antes  indicado,  ya  se  com- 
prende  que  unicamente  puede  surgir  alguna  duda  en  este  punto  respecto  de  los 
Juzgados  Municipales. 

Bienes  inmuebles.  En  las  cuestiones  relativas  a  bienes  inmuebles  la  compe- 
tencia se  determina  unicamente  por  el  forum  loci. 

La  demanda  debe  presentarse  ante  aquel  Juzgado  Municipal  en  cuyo  distrito 
radica  el  inmueble. 

Bienes  muebles.  Tratandose  de  bienes  muebles  asiste  al  demandante  el  derecho 
de  elegir  como  forum  litis,  el  lugar  del  domicilio  del  demandado  6  el  en  que  se  halle 
el  objeto  litigioso. 

Obllgaciones  dimanantes  de  derechos  personales.  Si  se  trata  de  reclamaciones 
provenientes  de  derechos  personales,  es  el  juez  competente  el  del  lugar  en  que  haya 
de  tener  cumpUmiento  la  obUgacion,  6  bien,  a  eleccion  del  demandante,  el  del  do- 
micilio del  demandado  6  el  del  lugar  de  la  celebracion  del  contrato,  si  en  el  se  en- 
cuentra  el  demandado  aun  cuando  fuere  solo  accidentalmente. 

Si  el  demandado  no  tuviere  domiciho  fijo,  podra  elegirse  entre  el  lugar  de  su 
residencia  actual,  6  el  de  su  ultimo  domicilio. 

Hay  que  observar  respecto  a  este  punto,  que  con  arreglo  al  articulo  86  de  la 
ley  de  Enjuiciamiento  civil,  puede  alegarse  una  excepcion  dilatoria  por  el  demandado, 
cuando  el  demandante  carece  de  domiciho  en  la  Repubhca  y  no  presta  caucion 
6  garantia  alguna  a  los  efectos  del  juicio. 

Competencia  en  asuntos  comerciales.  Como  las  cuestiones  mercantiles  se 
refieren  por  lo  comiin  a  asuntos  de  cuantia  superior  a  500  Pesos  6  de  quiebras,  en 
los  que  no  pueden  entender  los  Juzgados,  por  regla  general  todas  las  demandas, 
reclamaciones,  etc.  en  materia  mercantil  habran  de  presentarse  al  juez  de  primera 
instancia  en  la  capital. 
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VI.   Competence   depending   on  the  subject-matter   of   the   dispute. 

The  law  of  28th  Sept.  1898  referring  to  the  internal  constitution  of  the  Court.s 
of  Paraguay,  the  "Organic  Law  of  the  Courts,"  decrees  as  follows: 

Justices  of  the  Peace  are  competent:  1.  In  everj'  matter,  civil  or  commercial, 
with  the  exception  of  those  relating  to  inheritances  and  bankruptcies,  provided 
that  the  value  of  the  subject-matter  of  the  dispute  does  not  exceed  500  Pesos  in  the 
currency  of  Paraguay;  —  2.  In  disputes  arising  out  of  contracts  for  leasing  or  of 
tenancy,  whenever  the  total  value  of  the  subject-matter  of  the  dispute  does  not  ex- 
ceed 1000  Pesos,  and  the  rent  for  the  lease  or  tenancy  does  not  exceed  500  Pesos  for 
the  month ;  —  3.  In  proceedings  for  the  recovery  of  possession  of  land,  when  the  am- 
ount of  the  rent  does  not  exceed  the  hmit  before  set  forth ;  —  4.  In  claims  for  rescis- 
sion of  contracts  of  tenancy,  if  the  I'ent  theremider  does  not  exceed  500  Pesos  for  the 
month,  and  rescission  is  requested  on  the  ground  of  default  in  payment  of  the  price 
of  the  letting ;  —  5.  In  applications  by  way  of  coimterclaim  which  occur  in  the  course 
of  proceedings  for  which  they  have  cognizance,  when  the  value  of  the  subject-matter 
of  the  dispute  does  not  exceed  500  Pesos ;  —  6.  Every  decision  of  each  court  of  a 
Justice  of  the  Peace  is  capable  of  being  the  subject  of  an  appeal  before  the  Judge 
of  First  Instance,  if  the  value  of  the  subject-matter  of  the  litigation  exceeds  50  Pesos. 

Judge  of  First  Instance,  The  matters  which  do  not  fall  within  the  foregoing, 
including  those  relating  to  uiheritances  and  bankruptcies,  even  when  their  value 
may  be  less  than  500  Pesos,  are  \vithin  the  jurisdiction  of  the  Judges  of  First  In- 
stance, of  whom  there  in  fact  exist  two  for  commercial  questions,  and  six  for  ques- 
tions arising  on  the  civil  side.  The  matters  to  be  considered  are  distributed  in  due 
sequence  between  them. 

Such  judges,  further,  can  entertain  in  the  second  instance  by  way  of  appeal 
the  disputes  passed  upon  in  the  Municipal  Courts,  in  which  the  value  of  the  subject- 
matter  of  the  htigation  exceeds  50  Pesos,  and  where  consequently  the  judgment 
may  be  capable  of  being  reviewed  on  appeal. 

Decisions  of  the  Judge  of  First  Instance  may  be  reviewed  before  the  Higher 
Chamber  of  Appeal  ("Superior  Cdmara  de  Apelacion"),  or  where  matters  of  commerce 
are  concerned,  before  the  Court  termed  the  Chamber  of  Appeal  for  criminal  and 
commercial  affairs.  Then,  as  a  last  resort,  there  exists  the  Supreme  Court,  which 
is  composed  of  three  judges. 

Jurisdiction  on  the  ground  of  locality.  After  what  has  been  stated  above,  it  will 
be  readilj'  seen  that  only  regarding  Municipal  Courts  can  any  doubt  on  this  point 
arise. 

Immoveable  property.  In  questions  regarding  immoveable  property  the  juris- 
diction is  solely  determined  by  the  forum  loci. 

The  claim  must  be  formulated  before  that  particular  Municipal  Court  in  the 
district  of  which  the  immoveable  property  is  situate. 

Moveable  property.  Where  the  question  concerns  moveable  property  the  plaint- 
iff has  the  right  of  choosing  as  the  forum  litis,  or  place  of  suit,  either  the  place  of 
the  domicil  of  the  defendant,  or  that  in  which  the  subject-matter  of  the  dispute 
is  situate. 

Obligations  springing  from  personal  rights.  If  it  is  a  question  of  claims  arising 
out  of  personal  rights,  the  competent  judge  is  the  judge  of  the  place  in  which  the 
fulfilment  of  the  obhgation  has  to  take  place,  or,  at  the  option  of  the  plaintiff,  that 
of  the  domicil  of  the  defendant,  or  that  of  the  place  of  the  celebration  of  the  con- 
tract, if  the  defendant  should  be  met  with  therein,  even  when  it  should  be  by 
accident. 

If  the  defendant  should  have  no  fixed  residence,  the  selection  may  be  made 
between  the  place  of  his  actual  residence,  and  that  of  liis  last  domicil. 

It  must  be  observed  regarding  this  pomt,  that  m  accordance  with  article  86  of 
the  Law  of  Civil  Procedure,  a  dilatory  plea  can  be  put  forward  by  the  defendant, 
when  the  plaintiff  is  wanting  in  a  domicil  in  the  Republic,  and  does  not  afford  anj' 
security  or  guaranty  to  answer  the  result  of  the  proceeding. 

Jurisdiction  in  commercial  matters.  As  commercial  disputes  are  for  the  most 
part  concerned  with  matters  of  an  amoimt  exceeding  500  Pesos,  or  with  bank- 
ruptcies, in  which  the  local  jmisdictions  cannot  have  cognizance,  all  claims,  counter- 
claims, and  so  forth,  in  any  commercial  affair,  wiU  have  to  be  brought,  as  a  matter 
of  general  practice,  before  the  Judge  of  First  Instance  in  the  capital. 
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Segunda  Instancia.  En  segunda  instancia  decide,  en  asuntos  raercantiles  de 
escasa  cuantia  de  los  cuales  entiende  en  primera  instancia  el  Juez  de  paz,  el  Juez 
de  primera  instancia  en  Asuncion,  y  los  que  este  resuelve  en  primera  instancia, 
son  fallados  en  segunda  instancia  por  el  Tribunal  de  apelaci6n,  6  sea  la  Uamada 
Camara  Superior  en  lo  Comercial,  que  constituye  a  la  vez  el  Tribunal  de  apelacion 
para  causas  criminales. 

Tercera  Instancia.  No  existe  para  los  asuntos  comerciales  de  escasa  cuantia. 
Para  los  de  que  conoce  en  primera  instancia  el  Juez  de  primera  instancia  en  la 
capital  y  en  segunda  instancia  la  mencionada  Camara  de  Apelacion,  existe  el  Tri- 
bunal Supremo  denominado  «Superior  Tribunal  de  Justicia»  que  reside  en  la  capital. 

C6mputo  de  los  plazos.  «Dias  utiles».  Como  en  todas  las  legislaciones,  se  seiia- 
lan  en  la  paraguaya  plazos  para  las  actuaciones,  que  en  su  mayor  parte  son  de 
vencimiento  fatal  e  improrrogables. 

Las  vacaciones  propiamente  dichas  de  los  Tribunales  son  muy  limitadas.  Se 
comprenden  en  eUas  los  domingos  y  dias  festivos  legalmente  instituidos  y  tambien 
los  cuatro  ultimos  dias  de  Semana  Santa.  Los  dias  festivos  legalmente  instituidos 
son  los  siguientes:  Dia  de  aiio  nuevo,  3  de  Febrero  (fiesta  nacional),  los  dos  ultimos 
dias  de  Carnaval,  los  cuatro  ultimos  dias  de  Semana  Santa,  el  Domingo  de  Pascua 
de  Resurreccion  (el  lunes  no  es  festivo),  los  dias  14  y  15  de  Mayo  (fiesta  nacional), 
el  Corpus  Cliristi,  Ascension  de  Nuestra  Seiiora  (15  de  Agosto),  1.°  de  Noviembre, 
25  de  Noviembre  (fiesta  nacional)  y  Pascua  de  Navidad  (el  segundo  dia  no  es  festivo). 

Hay  que  tener  en  cuenta  que  todos  los  terminos  judiciales  empiezan  a  correr 
siempre  desde  el  dia  siguiente  al  en  que  se  hubiese  hecho  la  notificacion. 

Forma  externa  de  los  documentos  publicos.  Se  halla  regulada  por  las  dispo- 
siciones  del  codigo  civil  y  supletoriamente  por  las  del  codigo  de  comercio;  pero 
como  quiera  que  ambos  codigos  son  completamente  iguales  a  los  respectivos  argen- 
tinos,  nos  remitimos  a  lo  expuesto  al  tratar  de  la  Republica  Argentina. 

Segun  el  articulo  196  de  la  Ley  organica  de  los  Tribunales  existiria  causa  de 
nulidad  de  un  documento  publico  si  no  se  hallare  extendido  en  el  lugar  del  Registro 
que  segun  el  orden  cronologico  debe  ocupar.  Por  esta  razon,  todo  documento  pu- 
blico, como  tambien  toda  copia  del  mismo,  debe  llevar  en  parte  bien  visible,  general- 
mente  en  la  cabecera,  el  numero  correspondiente  con  que  figura  en  el  Registro. 

Otra  particularidad  tambien  es  la  de  que  los  documentos  publicos  otorgados 
ante  Notario  solo  pueden  ser  firmados  en  dia  laborable,  y  de  ningun  modo  en  dia 
feriado,  bajo  pena  de  nulidad. 

Lo  demas  que  conviene  exponer  todavia  respecto  de  los  plazos  se  precisara 
al  tratar  de  cada  una  de  las  distintas  fases  del  juicio. 

La  representaci6n  obligatoria  por  abogado  no  existe  en  el  Paraguay.  Todo 
individuo  tiene  el  derecho  de  defenderse  por  si  mismo,  asi  como  de  confiar  su  defensa 
a  otro  que  ha  de  ser  naturalmente  a  su  vez  persona  sui  juris. 

La  linica  ocasion  en  que  se  hace  necesaria  la  representacion  por  abogado  es  la 
prevista  en  el  art.  214  de  la  ley  de  Enj  civ.,  segun  cuyas  disposiciones,  una  vez 
cerrado  el  periodo  probatorio,  podran  ser  entregados  los  autos  a  las  partes  para  el 
estudio  y  apreciacion  de  las  pruebas  practicadas,  tan  solo  bajo  la  respousabilidad 
de  un  abogado  matriculado.  Debemos  notar  de  paso  en  este  punto  que  existen  en 
el  Paraguay  no  solamente  los  abogados  (jurisconsultos  de  carrera),  sino  tambien 
los  procuradores  y  los  Uamados  agentes  judiciales. 

Los  abogados  dirigen  la  parte  tecnica  6  de  fondo  del  pleito,  mientras  el  pro- 
curador  vela  mas  bien  por  el  curso  material  del  juicio;  v.  g.  el  transcurso  de  los 
plazos,  etc.  Generalmente  trabaja  el  abogado  en  combinacion  con  un  procurador. 

Honorarios.  Los  honorarios  se  regulan  segun  la  importancia  y  diticultades 
que  el  caso  ofrezca,  asi  como  tambien  segiin  la  cuantia  de  la  suma  en  litigio,  para 
lo  cual  se  halla  establecido  como  regla  que  no  puede  percibir  nunca  el  abogado 
mis  del  25%,  ni  el  procurador  mas  del  10%  de  la  suma  litigiosa. 

Si  el  abogado  esta  Lnscrito  a  la  vez  como  procurador,  puede  percibir  honorarios 
por  los  dos  conceptos  y  por  tanto  hasta  el  35%  de  la  suma  Utigiosa. 
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Second  Instance.  Commercial  affairs  of  small  amount  which  in  the  first  instance 
fall  within  the  jurisdiction  of  the  Justice  of  the  Peace,  are  decided  in  second  instance 
by  the  Judge  of  First  Instance  in  Asuncion,  and  those  which  he  disposes  of  in  first 
Instance  are  adjudged  in  the  second  instance  by  the  Court  of  Appeal,  or  rather  by 
that  termed  the  Higher  Chamber  in  commercial  suits,  which  also  constitutes  the  Court 
of  Appeal  for  criminal  causes. 

Third  Instance.  There  does  not  exist  for  commercial  matters  of  small  amount 
a  third  hearing.  For  those  which  in  the  first  instance  are  heard  by  the  Judge  of  First 
Instance  in  the  capital,  and  in  the  second  instance  by  the  before  mentioned  Court 
of  Appeal,  there  exists  an  appeal  to  the  Supreme  Court  termed  "Supreme  Court 
of  Justice"  (Superior  Tribunal  de  Juslicia)  which  has  its  seat  in  the  capital. 

Computation  of  periods.  "Working  days"  (dias  utiles).  As  in  every  other  sys- 
tem of  jurisprudence,  periods  for  the  actual  steps  in  the  process  are  assigned  in  Para- 
guay, and  these  are  for  the  most  part  of  final  effluxion  and  incapable  of  extension. 

The  vacations,  properly  so  called,  of  the  courts  are  very  hmited.  Sundays 
and  hohdays  appointed  by  law,  and  also  the  four  last  days  of  Holy  Week  are  included 
therein.  The  holidays  appointed  by  law  are  the  follomng:  New  Year's  Day,  the 
3rd  of  February  (national  rejoicing),  the  two  last  days  of  Carnival,  the  four  last  days 
of  Holy  Week, "Easter  Smiday  (the  Monday  is  not  a  holiday),  the  14th  and  15th  days 
of  May  (national  rejoicing),  the  feast  of  Corpus  Christi,  Ascension  of  our  Lady  (15th 
of  August),  1st  of  November,  25th  of  November  (national  rejoicing)  and  Christmas 
Day  (the  second  day  is  not  a  holiday). 

It  may  be  observed  that  all  the  periods  for  legal  proceedings  begin  to  run  from 
the  day  following  that  on  which  notice  has  been  given. 

Official  form  of  public  instruments.  Tliis  becomes  regulated  by  the  provisions 
of  the  Civil  Code,  and  by  way  of  supplement  by  those  of  the  Commercial  Code ;  but 
having  regard  to  the  fact  that  both  codes  are  at  all  points  equivalent  to  the  respective 
codes  of  the  Argentine,  we  refer  to  what  is  set  forth  in  the  consideration  of  the  Ar- 
gentine Republic. 

According  to  article  196  of  the  Orgaioic  Law  of  the  Courts  a  ground  of  nullity 
for  a  pubhc  instrument  exists  if  it  should  not  be  transcribed  in  the  place  in  the  re- 
cord of  the  Registry  which  it  ought  to  occupy  according  to  chronological  order.  On 
that  account,  every  pubUc  instrument,  as  well  as  every  copy  thereof,  must  bear 
on  its  most  ostensible  part,  generally  on  the  title  page,  the  number  corresponding 
to  that  which  is  to  be  found  in  the  Registry. 

Another  essential  is  that  pubhc  instruments  authenticated  by  a  Notary  can 
only  be  executed  on  a  working  day,  and  under  no  circumstances  on  a  holiday,  under 
pain  of  nuUity. 

Whatever  else  in  any  way  regarding  official  periods  ought  to  be  set  forth  will  be 
stated  in  the  course  of  deahng  with  each  of  the  different  steps  in  legal  proceedings. 

Enforced  representation  by  an  advocate  does  not  exist  in  Paraguay.  Any  in- 
dividual has  the  right  of  appearing  on  his  own  account,  as  well  as  of  entrusting  his 
defence  to  another  person,  who  must  of  necessity  be  in  his  turn  a  person  sui  juris. 

The  only  instance  in  which  it  becomes  essential  that  there  should  be  represen- 
tation by  an  advocate  is  in  the  case  provided  in  article  214  of  the  Law  of  Civil  Proce- 
dure, according  to  the  provisions  of  which,  when  once  the  period  for  taking  evidence 
is  closed,  the  record  can  be  dehvered  to  the  parties  for  the  survey  and  considera- 
tion of  the  evidence  advanced,  under  the  responsibiUty  of  a  duly  registered  advocate 
alone.  One  ought  in  passing  to  observe  on  this  head  that  in  Paraguay  there  exist 
not  only  advocates  (professional  jurisconsults),  but  also  procurators,  and  persons 
termed  law-agents. 

The  advocates  control  the  technical  part  or  the  actual  pleading,  wliilst  the  pro- 
curator rather  watches  over  the  routine  course  of  the  proceedings;  that  is  to  say, 
the  lapse  of  the  legal  periods  and  so  forth.  As  a  rule  the  advocate  works  in  con- 
junction with  a  procurator. 

Fees.  The  fees  are  regulated  according  to  the  importance  of  the  issue  and  the 
difficulties  which  the  case  presents,  and  also  according  to  the  value  of  the  subject- 
matter  of  the  Utigation,  in  consequence  of  which  the  rule  will  be  found  estabhshed 
that  the  advocate  can  in  no  case  receive  more  than  25%,  nor  the  procurator  more 
than  10%,  of  the  amount  in  dispute. 

If  the  advocate  is  at  the  same  time  registered  as  the  procurator,  he  can  receive 
fees  in  both  capacities,  and  proportionately  up  to  35%  of  the  amount  at  stake. 
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Costas.  En  general  rige  el  principio  de  que  la  parte  que  pierde  ha  de  abonar 
las  costas,  si  la  parte  contraria  la  pide;  por  esta  razon  es  siempre  conveniente,  al 
formular  la  demanda,  comprender  en  ella  tambien  la  peticion  de  pago  de  costas. 

No  obstante,  ocurre  con  frecuencia  que  los  jueces  se  apartan  de  este  principio, 
sobre  todo  cuando  se  trata  de  la  resolucion  de  una  cuestion  puramente  de  derecho, 
en  cuyo  caso  el  contrario,  aun  cuando  pierda  el  pleito,  casi  nunca  resulta  condenado 
en  las  costas.  Si  se  trata  de  una  cuestion  mixta  de  hecho  y  de  derecho,  6  bien  de 
un  caso  en  que  simplemente  hayan  de  apUcarse  preceptos  legales  a  hechos  que 
se  presentan  con  toda  claridad,  tiene  lugar  generalmente  la  condena  de  costas. 
Este  principio  6  regla  respecto  a  costas  se  aplica  con  mas  rigor  en  las  apelaciones. 
En  las  costas  pueden  tambien  cargarse  a  la  parte  que  pierde  los  honorarios  del 
abogado  contrario;  pero  en  todo  caso  segiin  Uquidacion  aprobada  por  el  juez.  Una 
litisaccion  de  costas  y  honorarios,  que  se  aparte  de  lo  propuesto  por  las  partes,  se 
comunica  a  todos  los  interesados  por  medio  de  la  Uamada  «Cedula»,  de  la  cual  ha- 
blaremos  mas  adelante,  y  puede  recurrirse  contra  ella  dentro  del  plazo  de  48  horas. 
Este  plazo  es  de  todo  punto  improrrogable. 

Derechos  de  timbre.  En  el  Paraguay  impera  la  regla  de  que,  salvo  algunos 
juicios  6  procedimientos  especiales  en  los  cuales  hay  que  abonar  mas  crecidos  dere- 
chos de  timbre,  en  general  los  escritos  judiciales  han  de  extenderse  en  papel  sellado 
de  1  Peso,   moneda  paraguaya. 

Todo  escrito  que  se  presente  ante  los  Tribunales  ha  de  ir  acompanado  de  los 
necesarios  pUegos  en  bianco  de  papel  sellado  para  su  despacho.  La  omision  de  este 
requisito  trae  aparejada  la  suspension  del  despacho  del  asunto,  con  lo  cual  la  parte 
que  deja  de  cumplirlo  se  expone  a  que  caduque  alguno  de  los  plazos  para  hacer 
uso  de  sus  derechos. 

Los  gastos  6  derechos  de  las  actuaciones  judiciales  se  cobran  por  el  Secretario 
(actuario)  siempre  antes  de  dictarse  el  fallo,  y  sin  su  previo  pago  no  podria  entrarse 
en  el  tramite  de  sentencia. 

Por  esta  razon  el  litigante  que  habita  en  el  extrangero  ha  de  hacer  comunmente 
un  anticipo  de  fondos  a  su  abogado,  a  fin  de  poder  cubrir  los  gastos  corrientes  del 
pleito. 

Ley  de  8  de  Febrero  de  1892.     Satisfacen  segun  esta  ley: 

Todo  escrito  con  la  nota  de  presentacion 0.20  PesoB 

Por  legalizacion  de  un  mandate  judicial 0.40 

Por  una  notificacion 0.20 

Por  entrega  6  examen  de  los  autos      0.10 

Por  cada  despacho  oficial 0.50 

Por  cada  testimonio  6  certificacion  oficial       0.50 

Por  cada  edicto      1-00 

Por  la  diligencia  de  prestacion  de  cauci6n  fideiyusoria  judicial 0.50 

Por  prestacion  de  juramento 0.50 

Per  cada  declaracion  de  testigo 0.50 

Por  cada  reconocimiento  de  firma  en  letras,  etc 0.50 

Por  el  cotejo  de  las  firmas 0.50 

Por  la  aceptacion  juramentada  de  cualquier  compromiso 0.50 

Per  el  «ante  mis  que  anade  el  Secretario  A  todas  sus  firmas  abona  cada  una  de  las 

partes  firmantes 0.20 

Por  la  legalizacion  de  un  auto  interlocutorio  6  fallo 2.00 

Por  formalizacion  de  una  orden  de  embargo      1.00 

Por  la  intervenci6n  en  un  embargo      3.00 

El  alguacil  recibe  por  la  ejecucion  del  embargo 10.00 

Por  retirar  los  autos  con  objeto  de  apreciar  las  pruebas,  antes  del  fallo 1.00 

En  las  actuaciones  verbales  por  hora 0.50 

En  las  mediciones  de  fincas,   formacion  de  inventarios  6  peritaeiones  fuera  del 

local  del  Juzgado,  por  hora 1-00 

Igual  cantidad  se  abona  al  alguacil  asistente  al  acto. 

(A  fin  de  poder  comprobar  la  observancia  de  esta  disposici6n  se  consigna  en  autos 

respecto  cada  una  de  estas  diligencias  la  hora  de  comienzo  y  la  de  su  termi- 

nacion.) 
Cuando  las  partes  aportan  documentos  para  unir  A  los  autos  y  desean  que  sean 

rubricados,  se  abonara  por  cada  rubrica  (firma  del  secretario  en  funciones  que 

pone  al  margen  del  documento) 0.02 

Por  la  copia  legalizada  de  una  sentencia,  el  primer  pliego 1.00 

—  cada  uno  de  los  siguientes 0.25 
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Costs.  As  a  general  rule  the  principle  applied  is  that  the  losing  party  has  to 
bear  the  costs  of  the  proceedings,  if  the  antagonist  should  request  it;  on  that  account 
it  is  always  expedient  to  include  in  the  statement  of  claim  a  claim  for  payment  of  costs. 

Nevertheless  it  frequently  happens  that  the  judges  depart  from  this  rule,  espec- 
ially when  a  pure  question  of  law  is  dealt  with,  in  which  case  the  litigant,  even  when 
he  loses  the  suit,  is  scarcely  ever  condemned  in  the  costs.  If  it  is  a  question  of  mixed 
fact  and  law,  or  again  where  it  is  a  case  in  which  legal  principles  have  merely  to  be 
applied  to  facts  which  can  be  clearly  ascertained,  the  condemnation  in  costs  as  a 
rule  takes  place.  This  principle  or  rule  regarding  costs  is  applied  more  strictly  in 
regard  to  appeals.  In  the  costs  can  also  be  included,  as  against  the  losing  party, 
the  fees  of  the  advocate  on  the  other  side;  but  in  any  case  according  to  taxation 
subject  to  the  approval  of  the  judge.  A  proceeding  for  recovery  of  costs  and  fees, 
which  is  separate  from  the  original  proceeding  between  the  parties,  is  granted  to  all 
those  concerned,  by  means  of  what  is  termed  "Cedula,"  oi  which  summary  remedy 
we  shall  speak  later,  and  which  can  be  brought  against  any  person  within  the  period 
of  48  hours.    This  period  is  incapable  of  being  extended  on  any  ground. 

Stamp  duties.  In  Paraguay  the  rule  obtains  that,  except  in  regard  to  certain 
proceedings  or  special  suits  in  which  there  have  to  be  paid  stamp  duties  of  a  higher 
value,  legal  documents  in  general  have  to  be  ■wTitten  on  paper  stamped  with  one  Peso, 
in  the  currency  of  Paraguay. 

Every  document  which  is  lodged  in  Court  has  to  be  accompanied  by  the  necess- 
ary blank  sheets  of  stamped  paper  to  ensure  its  being  dealt  -with.  The  omission  of 
this  requisite  automatically  brings  about  the  postponement  of  the  dealing  with  the 
matter,  by  which  the  party  who  is  in  default  exposes  himself  to  the  lapsing  of  one 
of  the  periods  granted  for  making  his  rights  available. 

The  fees  or  duties  for  judicial  proceedings  are  collected  by  the  Registrar  (ac- 
tuario)  in  every  case  before  the  pronouncement  of  the  decree,  and  without  their 
previous  payment  the  stage  of  judgment  would  not  be  able  to  be  reached. 

On  this  account  the  Utigant  who  resides  abroad  must  as  a  matter  of  course 
cause  an  advance  of  funds  to  be  made  to  his  advocate,  in  order  to  enable  him  to 
defray  the  current  expenses  of  the  suit. 

Law  of  8  February  1892.    By  virtue  of  this  Law  there  are  collected  upon: 

Every  petition  with  the  note  of  lodgment 0.20  Pesos 

The  authentication  of  a  judicial  order  for  directions 0.40 

A  notification 0.20 

The  delivery  or  search  of  documents  on  the  file 0.10 

Every  official  notification 0.50 

Every  official  declaration  or  certificate 0.50 

Every  edict 1.00 

Every  proceeding  of  justifying  value  for  the  purpose  of  security  in  litigation 0.50 

The  taking  of  a  declaration  on  oath 0.50 

The  taking  of  the  affirmation  of  a  witness 0.50 

Every  acknowledgment  of  signature  on  bills  of  exchange  and  so  forth 0.50 

The  official  comparison  of  signatures 0.50 

The  acceptance  on  oath  of  any  arbitration 0.50 

The  "Ante  mi"  (before  me)  affixed  by  the  Registrar  to  any  signature,  each  of  the  par- 
ties who  sign  paying 0.20 

The  authentication  of  any  interlocutory  order  or  judgment 2.00 

For  formulating  an  order  of  seizure 1.00 

For  intervention  on  a  seizure 3.00 

The  official  receives  for  the  execution  of  a  seizure 10.00 

For  withdrawing  documents  from  the  record  for  the  purpose  of  consideration  of  evid- 
ence before  judgment 1.00 

For  oral  hearings,  by  the  hour 0.50 

For  the  survey  of  estates,  the  formation  of  inventories  or  the  carrying  out  of  a  valua- 
tion beyond  the  local  jurisdiction,  by  the  hour 1.00 

An  equal  amount  is  due  to  the  official  taking  part  in  the  transaction. 
(In  order  to  enable  the  proof  of  the  observance  of  this  provision  the  hour  of  the  com- 
mencement and  that  of  the  termination  regarding  each  one  of  these  proceedings 
is  mentioned  on  the  documents  of  record). 
\Vhen  the  parties  bring  documents  to  add  to  the  record  and  wish  that  they  may  be 
certified,  there  shall  be  paid  for  each  certificate  (signature  of  the  registrar  in  offi- 
cial form  which  he  places  on  the  margin  of  the  document) 0.02 

For  the  authenticated  copy  of  a  judgment,  the  first  sheet 1.00 

—  each  of  those  following      0.25 
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Respecto  a  ciertos  escritos  judiciales  que  han  de  ponerse  en  conociraiento  de  la 

parte  contraria  esta  ordenado  que  se  acompafien  copias. 
No  habi6ndose  hecho  asi,  puede  ociu'rir  que  deban  sacarse  dichas  copias  de  oficio, 

en  cual  caso  hay  que  abonar  por  pagina 0.20  Pesos 

En  el  Tribunal  Supremo  de  Justicia  hay  que  abonar  por  cada  una  de  las  diligencias 

judiciales  antes  mencionadas  la  mitad  mas. 
Por  cada  inspeccion  ocular  y  funcionario  judicial  que  en  ella  intervenga     ....     5.00      ,, 
En  la  CAmara  de  apelaci6n  hay  que  abonar  ademds: 

Para  el  sorteo  de  los  Jueces 1.00 

Por  la  lectura  de  una  sentencia  (sin  consideraci6n  al  niimero  de  partes  litigantes).      1.00 

Por  devolucion  de  los  autos  al  tribunal  inferior 0.50 

Por  documentos  publicos  en  los  registros  de  los  Tribunales,  el  primer  pliego  con 

60  lineas 3.00 

—  cada  uno  de  los  demas  pliegos  con  30  lineas 0.25 

Por  cada  copia  certificada  de  los  registros  judiciales  y  por  consiguiente  del  registro 

mercantil,  el  primer  pliego      2.00 

—  cada  uno  de  los  demas 0.25 

Existe  adeinaa  una  disposicion  segun  la  cual  el  abogado  matriculado  ha  de 
unir  una  poliza  de  0.50  Pesos  y  el  procurador  otra  de  0.20  Pesos  a  todo  escrito  6  so- 
licitud  de  parte  presentado  al  Juzgado  6  a  otra  Autoridad. 

El  importe  de  estas  polizas,  naturalmente  se  lo  hacen  reembolsar  los  abogados 
por  sus  clientes. 

Int^rpretes  6  traductores.  Hay  tambien  un  arancel  fijo  para  los  traductores 
jurados  a  tenor  del  cual  han  de  regular  sus  trabajos. 

Los  derechos  son  de  40  Pesos  por  cada  pagina,  contandose  la  pagina  empezada 
como  pagina  entera. 

Hay  que  observar  ademas,  que  todos  los  documentos  extendidos  en  el  extra- 
jero  requieren,  para  tener  autenticidad  en  cl  Paraguay,  la  legalizacion  por  un  Consul 
paraguayo.     Los  derechos  de  legalizacion  de  una  firma  importan  4,20  marcos. 

Al  ser  introducido  un  documento  de  esta  indole  en  el  Paraguay,  para  producir 
efectos  legales  ha  de  anadirsele  el  timbre  que  corresponda  a  su  clase.  Lo  propio 
rige  para  los  cheques  y  especialmente  para  las  letras  de  cambio.  Las  letras  de 
cambio  adeudan  en  este  concepto  segun  una  tarifa  gradual  de  que  haremos  men- 
cion  al  final  de  este  estudio.  Los  cheques  estan  gravados  con  un  derecho  fijo  de 
0,10  de  Peso. 

El  protesto  de  una  letra  de  cambio  cuesta  14  Pesos  por  derechos  de  timbre, 
tanto  si  es  por  falta  de  pago  como  de  aceptacion. 

Diligencias  preliminares  en  el  juicio  ordinario.  Existen  ciertas  diligencias 
preparatorias  que,  segun  las  circunstancias,  son  necesarias  para  la  incoacion  de 
un  pleito,  a  saber :  1 .  °  El  demandante  puede  exigir  del  que  ha  de  ser  demandado 
una  declaracion  jurada  acerca  de  algima  circunstancia  relativa  a  la  personahdad 
de  este,  sin  cuyo  conocimiento  seria  imposible  el  entrar  en  el  juicio;  —  2.°  La 
exhibicion  6  presentacion  de  una  cosa  mueble,  que  haya  de  ser  objeto  del  Utigio, 
y  que  puede  tambien  acordarse  sea  depositada  judicialmente;  —  3.°  La  exhibicion 
del  testamento,  cuando  el  demandante  cree  ser  heredero,  coheredero  6  legatario ; 

—  4.°  En  caso  de  una  reclamacion  por  eviccion,  la  exhibicion  del  titulo  de  pro- 
piedad  por  parte  del  comprador  6  vendedor;  —  5.°  Que  el  socio  presente  todos 
los  documentos  relacionados  con  la  gestion  de  la  sociedad. 

Tambien  puede  pedirse  la  declaracion  jurada  para  pei-petua  memoria  de  tes- 
tigos  que,  por  enfermedad  6  vejez,  se  haUen  en  evidente  peUgro  de  muerte  6  que 
est6n  a  punto  de  ausentarse  del  territorio  de  la  RepubUca. 

La  demanda.  La  demanda,  en  el  procedimiento  ordinario  escrito,  ha  de  pre- 
sentarse  por  escrito  ante  los  Jueces  de  primera  instancia  y  debe  contener:  El 
nombre  y  apeUidos  y  domicUio  legal  del  demandante;  —  El  nombre  y  apeUidos 
y  domicUio  legal  del  demandado  (en  cuanto  a  las  demandas  contra  ausentes  6 
personas  de  ignorado  paradero,  vease  mas  adelante);  —  La  expresion  con  toda 
claridad  del  objeto  litigioso ;  —  La  exposicion  de  los  hechos ;  —  Las  conclusiones 
legales  de  los  mismos;  —  La  pretension  que  se  deduce  en  terminos  claros  y  precison. 

Jnosamente  con  la  demanda  se  presentaran  (con  peligro  de  que,  de  no  hacerse 
asi,  us  tean  luego  admitidos)  todos  los  documentos  y  escritos,  en  los  cuales  funde  el 
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Regarding  certain  Ipgal  documents  wliich  have  to  be  brought  to  the  knowledge  of  the 

opposite  party  it  is  directed  that  copies  should  accompany  them. 
When  this  has  not  been  done,  it  may  happen  that  such  copies  must  be  officially  pro- 
vided, in  which  case  there  has  to  be  paid  for  each  page  0.20  Pesos 

In  the  Supreme  Court  of  Justice  there  has  to  be  paid  for  each  one  of  the  judicial  pro- 
ceedings before  described  one-half  as  much  again. . 
For  each  actual  view  and  for  each  judicial  official  who  may  take  pai't  therein    ....     5.00 
In  the  Coui't  of  Appeal  there  must  further  be  paid: 

For  the  casting  of  lots  for  the  selection  of  Judges 1. 00 

For  the  delivery  of  a  judgment  (without  regard  to  the  number  of  litigant  parties)  .  .  1.00  ,, 
For  the  transmission  of  the  documents  of  record  to  the  inferior  Court  ....  0.50  „ 
For  public  instruments  in  the  registers  of  the  Courts,  the  first  sheet  of  60  lines     3.00 

Each  one  of  the  other  sheets  containing  30  lines 0.25  ,, 

Each  certificated  extract  from  the  judicial  registers,  and  consequently  from  that  of 

commerce,  for  the  first  sheet 2.00  ., 

For  each  of  the  other  sheets  following 0.25  „ 

There  exists  in  addition  a  provision  according  to  which  the  registered  advocate 
must  affix  a  .stamj)  of  0.50  pesos  and  the  procurator  a  further  stamp  of  0.20  pesos 
for  every  petition  or  apphcation  on  behalf  of  a  party  presented  to  the  Court,  or  to 
any  other  authority. 

The  amount  of  these  payments  must  of  course  be  repaid  to  the  advocates  by 
their  chents. 

Interpreters  or  translators.  There  is  further  a  fixed  tariff  for  sworn  interpreters, 
according  to  which  they  must  transact  their  business. 

The  rates  are  from  40  pesos  for  each  page,  a  page  commenced  being  calculated 
as  an  entire  page. 

It  must  further  be  noted  that  all  instruments  prepared  abroad,  in  order  to  ob- 
tain recognition  in  Paraguay,  require  the  authentication  of  a  Consul  of  Paraguay. 
The  fees  for  the  authentication  of  a  signature  amount  to  4.20  marks. 

In  order  that  a  document  of  this  kind  brought  into  Paraguay  may  have  any 
legal  effect,  the  stamp  corresponding  to  its  particular  class  must  be  affixed.  The 
like  rules  apply  for  cheques,  and  especially  for  bills  of  exchange.  Bills  of  exchange 
are  Liable  on  this  account  to  a  graduated  tariff,  of  which  we  shall  make  mention 
at  the  end  of  this  survey.    Cheques  are  taxed  with  a  fixed  duty  of  O.IO  Peso. 

The  protest  of  a  bill  of  exchange  costs  14  Pesos  for  stamp-duty,  whether  it  is 
for  default  of  payment  or  of  acceptance. 

Preliminary  steps  in  the  ordinary  law  suit.  There  exist  certain  prehminary  pro- 
ceedings which,  according  to  circumstances,  are  necessary  for  the  inception  of  process, 
that  is  to  say:  1.  The  plaintiff  can  enforce  from  the  person  whom  he  wishes  to  make 
defendant  a  sworn  declaration  regarding  any  circumstance  relative  to  the  legal 
personality  of  the  latter,  without  the  knowledge  of  which  the  commencement  of  the 
suit  might  be  impossible;  —  2.  The  inspection  or  production  of  any  moveable  thing, 
which  may  happen  to  be  the  subject-matter  of  the  htigation,  and  which  also  may 
be  ordered  to  be  lodged  in  Court  subject  to  judicial  direction;  —  3.  The  inspection 
of  the  wiU,  when  the  plaintiff  beheves  himself  to  be  heir,  co-heir  or  legatee;  —  4.  In 
the  event  of  a  claim  for  eviction,  the  inspection  of  the  title  of  ownership  on 
the  part  of  the  buyer  or  seller;  —  5.  Production  by  a  partner  of  all  the  documents 
relating  to  the  business  of  the  partnership. 

There  can  also  be  requested  the  declaration  under  oath  for  the  perpetuation 
of  testimony  of  witnesses  who,  through  illness  or  old  age,  are  found  to  be  in  evident 
danger  of  death,  or  who  are  on  the  point  of  departure  from  the  territory  of  the  Re- 
public. 

The  claim.  The  claim,  in  the  course  of  ordinary  written  proceedings,  has  to  be 
lodged  in  wTiting  before  the  Judges  of  First  Instance  and  must  contain :  The  full 
name  and  legal  domicil  of  the  plaintiff;  —  The  full  name  and  legal  domicil  of  the  de- 
fendant (in  so  far  as  concerns  claims  against  persons  absent  or  of  unknown  residence, 
see  further  below) ;  —  The  description  with  complete  clearness  of  the  subject-matter 
of  the  htigation;  —  The  statement  of  the  facts;  —  The  conclusions  of  law  based 
thereon;  —  The  contention  which  is  founded  thereon  in  terms  clear  and  precise. 

Together  with  the  claim  must  be  lodged  (with  the  risk  that,  if  they  are  not  so 
presented  they  may  afterwards  be  regarded  as  not  admissible)  aO  the  documents 
B  2 
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demandante  su  derecho  y  por  los  cuales  debe  determinarse  el  contenido  juridico  de 
la  demanda. 

No  teniendo  a  su  disposicion  el  demandante  estos  documentos,  por  lo  menos 
habra  de  resefiarlos  individualmente,  y  si  se  trata  de  documentos  pubUcos  bas- 
tara  indicar  el  archive  en  el  que  se  encuentren. 

Presentada  la  demanda,  no  se  admitiran  nuevos  documentos,  a  excepcion  de  los 
que  sean  de  feclia  posterior  a  la  misma,  6  bien  los  de  fecha  anterior,  respecto  de 
los  cuales  jure  el  demandante  no  haber  tenido  antes  conocimiento  de  su  existencia. 

En  una  misma  demanda  pueden  acumularse  diferentes  acciones  6  reclama- 
ciones  con  tal  que  no  se  excluyan  mutuamente.  Naturalmente,  para  eUo  es  indis- 
pensable que  el  Juez  sea  competente  para  entender  en  todas  ellas,  segiin  su  res- 
pectiva  naturaleza. 

Notificacion  de  la  demanda.  Para  que  pueda  hacerse,  ban  de  acompaiiarse 
tantas  copias  de  la  misma  y  documentos  adjuntos,  como  litigantes  contraries,  fir- 
madas  todas  por  el  demandante. 

Si  no  se  cumpliera  este  requisite,  podria  denegarse  la  admision  de  la  demanda. 

La  citacion.  La  citacion  para  comparecer  ante  el  Juez  y  centestar  a  la  de- 
manda se  efectiia  por  medio  de  papeleta  6  cedula,  la  cual  ha  de  expresar  los  dates 
determinatives  de  dicha  demanda,  asi  como  la  prevencion  de  que  ha  de  contestarse 
a  dsta  dentro  del  plazo  de  nueve  dias,  a  contar  desde  el  siguiente  al  de  su  entrega. 

En  caso  de  que  no  se  encontrare  en  su  domicUio  a  la  parte  a  la  cual  haya  de 
hacerse  esta  entrega,  se  hara  a  presencia  de  dos  testiges  a  otra  persona  que  en  el 
se  haUe,  6  bien  se  fijara  la  propia  cedula  en  la  puerta  de  la  casa. 

Si  la  persona  que  ha  de  ser  citada  no  residiere  en  la  poblacion,  se  prorrogara 
el  plazo  para  la  contestacion  a  la  demanda  un  dia  per  cada  dos  leguas  espanolas 
(8,5  Km). 

De  existir  varies  Utigantes  que  habiten  en  diferentes  lugares,  empezara  a 
contarse  el  plazo  para  la  contestacion  desde  el  dia  de  la  citacion  al  Utigante  que 
se  halle  en  el  pun  to  mas  distante. 

Citaciones  ci  personas  de  ignorado  domicilio.  Las  citaciones  de  esta  clase 
se  pubhcaran  15  veces  en  el  periodice  que  determine  el  Juez. 

De  las  excepciones.  Segun  la  naturaleza  de  las  excepcienes,  se  dividen  estas 
al  igual  que  en  las  demas  legislaciones,  en  dilaterias  y  perentorias. 

Entre  las  excepciones  dilaterias  hay  que  mencionar  principalmente  aqueUas 
que  se  refieren  a  la  formalizacion  defectuosa  de  la  demanda.  Las  demas,  lo  mismo 
que  las  perentorias,  respenden  a  las  ideas  generales  de  derecho. 

Segun  el  articule  86,  puede  alegarse  como  excepcion  dilatoria  la  circunstancia 
de  no  tener  el  demandante  domicUio  conocido  en  la  Repubhca.  Para  evitarla  los 
demandantes  extranjeres  seiialan  siempre  come  su  domicihe  legal  el  de  su  abe- 
gade,  con  le  cual  este  se  hace  tambien  respensable  de  las  costas  que  hayan  de 
pagarse.  Per  esta  razon  se  acestumbra  en  tales  cases  censtituir  una  fianza  en 
poder  del  abogado  para  responder  de  las  costas. 

En  la  alegacion  de  excepciones,  es  precise  aportar  tedes  las  pruebas  que  las 
justLfiquen,  como  ha  de  hacerse  respecto  a  la  demanda  principal. 

Toda  excepcion  se  hace  saber  a  la  parte  contraria  cencediendole  un  plazo  de 
seis  dias  para  contestarla. 

Como  se  comprende  desde  luego,  las  excepciones  ya  resueltas  definitivamente 
antes  de  la  contestacion  a  la  demanda,  no  pueden  formularse  de  nueve.  El  termino 
para  prebar  la  excepcion  es  la  mitad  del  ordinario  en  los  juicies,  esto  es,  de  20  dias. 

Contestaci6n  &  la  demanda.  Si  el  demandade  no  ha  opuesto  ninguna  excepcion 
antes  de  la  contestacion  a  la  demanda,  puede  oponerlas  en  esta  acumuladas,  6  sea 
todas  las  dilaterias  y  todas  las  perentorias  a  la  vez. 

Per  lo  que  se  refiere  a  la  contestacion  a  la  demanda  y  a  su  forma  externa  rige 
lo  dicho  para  la  demanda.  Cada  une  de  los  extremes  6  heches  de  la  demanda 
han  de  ser  afirmados  6  negades  en  termines  claros  y  cencisos. 

Las  centestacienes  evasivas  podrian  estimarse  conforme  al  art.  101  como  cen- 
fesion  6  reconocimiento. 
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and  instruments  upon  which  the  plaintiff  founds  his  contention  of  law,  and  upon 
which  the  legal  substance  of  the  claim  must  be  determined. 

In  the  event  of  the  plaintiff  not  having  such  documents  at  his  disposal  they 
must  at  least  be  described  with  particularity,  but  if  it  is  a  question  of  pubhc  instru- 
ments, it  wiU  be  sufficient  to  point  out  the  register  in  which  they  may  be  found. 

When  the  claim  has  been  lodged,  new  documents  will  not  be  admitted,  with 
the  exception  of  those  which  maj'  be  of  a  date  subsequent  thereto,  and  those  of  a 
date  anterior  thereto  regarding  which  the  plaintiff  may  make  oath  of  not  having 
had  previous  knowledge  of  their  existence. 

There  can  be  joined  in  one  single  claim  different  causes  of  action  or  claims,  so 
long  as  they  are  not  mutually  repugnant.  As  a  matter  of  course  it  is  essential  for 
that  purpose  that  the  judge  should  have  jurisdiction  to  deal  with  each  of  them, 
according  to  their  respective  natures. 

Official  notice  of  the  claim.  In  order  that  this  can  take  place,  there  must  accom- 
pany the  original  claim  as  many  copies  thereof,  and  of  the  documents  annexed, 
as  there  are  opposite  parties  htigating,  all  being  duly  signed  by  the  plaintiff. 

If  this  essential  is  not  comphed  with,  the  acceptance  of  the  claim  can  be  refused. 

Tlie  citation.  The  citation  to  appear  before  the  Judge  and  to  put  the  claim  in 
issue  is  effected  by  means  of  a  writ  or  summons,  which  must  set  out  the  essential 
terms  of  the  claim,  as  well  as  the  warning  that  the  same  must  be  put  in  issue  within 
the  period  of  nine  days,  counting  from  that  following  upon  the  day  of  the  service 
thereof. 

In  the  event  of  the  party  on  whom  such  service  ought  to  be  made  not  being 
able  to  be  met  with  at  his  residence,  service  may  be  effected  in  the  presence  of  two 
witnesses  upon  any  other  person  who  may  be  found  thereat,  or  faihng  that,  the  writ 
itself  may  be  fixed  on  the  door  of  the  house. 

If  the  person  upon  whom  service  is  to  be  effected  should  not  reside  in  the  local- 
ity, the  period  for  answering  the  claim  will  be  postponed  for  the  period  of  one  day 
for  each  two  Spanish  leagues  (8,5  kil.). 

In  the  event  of  there  being  several  litigants  living  in  different  places,  the  period 
will  begin  to  be  calculated  for  the  purpose  of  contesting  the  claim,  from  the  day 
of  the  citation  of  the  litigant  who  is  found  at  the  most  distant  point. 

Citations  of  persons  of  unknown  domicil.  The  citations  for  persons  of  this  class 
must  be  pubhshed  fifteen  times  in  the  newspaper  fixed  by  the  Judge. 

Concerning  pleas  by  way  of  defence.  As  in  the  case  of  those  of  other  systems 
of  law,  pleas  are  divided,  according  to  their  nature,  into  dilatory  and  peremptory 
pleas. 

Amongst  dilatory  pleas  there  should  be  mentioned  as  most  important  those 
which  have  reference  to  the  defective  form  of  the  claim.  The  others,  as  well  as  those 
which  are  termed  peremptory,  answer  to  general  principles  of  substantive  law. 

According  to  art.  86,  the  circumstance  of  the  plaintiff  not  having  a  known 
residence  within  the  Repubhc  can  be  put  forward  as  a  dilatory  plea.  In  order  to  avoid 
it,  foreign  plaintiffs  always  allege  as  their  domicil  that  of  their  advocate,  by  wliich 
the  latter  also  is  made  hable  for  whatever  costs  have  to  be  paid.  On  this  account 
the  custom  in  such  cases  is  to  lodge  security  in  the  control  of  the  advocate  in  order 
to  answer  the  costs. 

In  the  raising  of  defences,  it  is  necessary  to  furnish  all  the  documentary  evidence 
which  may  justify  them,  just  as  has  to  be  done  regarding  the  original  claim. 

Every  plea  in  defence  must  be  communicated  to  the  opposite  party,  there 
being  granted  to  him  a  period  of  six  days  in  order  to  deliver  a  reply  thereto. 

As  presently  appears,  the  pleas  already  definitely  disposed  of  before  the  formal 
contesting  of  the  claim,  cannot  be  formulated  afresh.  The  period  for  proving  a  plea 
of  a  preUminary  nature  is  half  the  ordinary  period  in  the  suit,  that  is  to  say  one  of 
20  days. 

The  contesting  of  the  claim.  If  the  defendant  has  not  raised  any  pleas  before 
the  actual  statement  of  defence,  he  can  raise  them  at  this  stage  in  a  cumulative  form, 
that  is  to  say,  all  dilatory  and  aO  peremptory  pleas  at  one  and  the  same  time. 

Regarding  the  statement  of  defence  and  its  external  form  what  has  been  said 
regarding  the  statement  of  claim  has  apphcation.  Each  one  of  the  allegations  or  state- 
ments of  fact  in  the  claim  must  be  affirmed  or  denied  in  clear  and  concise  terms. 

Evasive  denials  may  in  accordance  with  article  101  be  treated  as  constituting 
an  admission  or  acknowledgment. 
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Sobre  aportacion  de  los  documentos  en  los  cuales  se  funden  las  pretensiones 
del  demandado  (contra-acciones)  rige  tambien  lo  dispuesto  para  la  demanda. 

Reconvenci6n.  La  Uamada  reconvencion  debe  en  todo  caso  proponerse  6 
ejercitarse  en  la  contestacion  a  la  demanda  pues  luego  no  es  por  ningun  concepto 
posible,  sino  que  habria  de  deducirse  la  pretension  objeto  de  eUa  en  un  nuevo  juicio 
aparte. 

VII.  La  prueba. 

En  rigor  termina  el  juicio  ordinario  con  la  presentacion  de  los  dos  escritos 
fundamentales,  demanda  y  contestacion.  Una  replica  y  diiplica  solo  son  permitidas 
si  se  trata  de  una  pura  cuestion  de  derecho,  en  cual  caso  puede  el  Juez  disponer 
se  confiera  traslado  sucesivamente  de  los  autos  a  las  partes  para  formularlas. 


El  recibimiento  del  juicio  a  prueba  es  necesario  siempre  que  las  partes  aduz- 
can  hechos  contradictorios  sobre  los  cuales  se  funden  sus  respectivas  pretensiones. 
El  Juez  viene  entonces  obbgado  a  acordar  la  practica  de  prueba,  tanto  si  las  partes 
la  piden  como  no. 

Unicamente  puedo  prescindirse  de  la  prueba  en  el  caso  de  que  las  dos  partes 
esten  conformes  en  eUo. 

Pruebas.  Las  pruebas  que  hay  que  aportar  solamente  pueden  referirse  a  los 
hechos  fijados  en  la  demanda  y  en  la  contestacion.  En  caso  de  que  despues  de  con- 
testada  la  demanda,  tuviera  conocimiento  alguna  de  las  partes  de  algun  hecho 
que  considerase  de  influencia  decisiva  en  el  pleito,  lo  hara  constar  en  un  escrito 
que  se  comunicara  a  la  parte  contraria.  No  podran  admitirse  tales  nuevas  alegaciones 
de  hechos  si  han  transcurrido  ya  tres  dias  desde  la  resolucion  del  Juez,  en  que  hu- 
biese  decretado  la  apertura  del  periodo  de  prueba. 

La  otra  parte  tiene  el  derecho  de  aducir  hechos  contrarios  a  los  nuevamente 
alegados,  con  lo  cual  se  da  lugar  a  un  incidente  que  detiene  el  curso  del  juicio  por 
cuanto  interrumpe  el  termino  de  prueba  hasta  que  haya  sido  resuelto. 

Trascurso  del  plazo  de  prueba  en  caso  de  apelacion.  Segun  sentencia  del  Tri- 
bunal Superior  se  interrumpe  el  plazo  senalado  para  la  prueba  cuando  se  interpone 
un  recurso,  a  partir  del  momento  de  la  presentacion  de  este  hasta  el  de  su  resolu- 
cion por  el  Tribunal  Superior  que  se  determina  con  la  formula  oficial  de  «Cumplase», 
y  corre  luego  aun  tantos  dias  mas  cuantos  faltaban  para  terminar  dicho  plazo  al 
interponerse  el  recurso. 


T6rmino  ordinario  y  extraordinario  de  prueba.  El  termino  ordinario  6  plazo 
de  prueba  es  de  40  dias,  pudiendo  acortarse  pero  no  ampUarse  sino  en  un  dia  mas 
por  cada  dos  leguas  espanolas  en  el  caso  de  que  se  hubiese  de  verificar  la  prueba 
en  lugar  sito  fuera  de  la  residencia  del  Juzgado  pero  dentro  de  la  ReptibUca. 

Unicamente  cuando  la  prueba  haya  de  efectuarse  fuera  del  territorio  de  la 
RepubUca  cabe  el  termino  extraordinario;  el  cual,  sin  embargo,  tan  solo  debe  soH- 
citarse  y  puede  concederse  mediante:  L°  Que  se  soUcite  dentro  de  los  primeros 
diez  dias  de  haber  sido  abierto  el  plazo  de  prueba;  —  2.°  Que  se  indiquen  los 
nombres  y  domicUios  de  los  testigos  que  hayan  de  ser  interrogados ;  —  3.°  Que  se 
exprese  por  lo  menos  el  archive  en  que  se  guardan  los  documentos  que  hayan  de 
ser  examinados. 

Gastos  del  plazo  extraordinario.  Corren  exclusivamente  a  cargo  de  la  parte 
que  lo  hubiese  soUcitado. 

Nulidad  de  las  diligencias  de  prueba  ejecutadas  fuera  del  plazo  legal.  Debe 
observarse  extrictamente  el  precepto  de  que  todas  las  diligencias  de  prueba  han 
de  ser  forzosamente  sohcitadas,  decretadas  y  ejecutadas  dentro  del  plazo  legal, 
pues  de  lo  contrario  su  fuerza  probatoria  podria  ser  impugnada  por  la  parte  adversa. 
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Regarding  production  of  the  documents  on  which  the  claims  of  the  defendant 
in  the  nature  of  counterclaims  are  founded,  the  provision  relating  to  the  original 
claim  has  apphcation. 

Counterclaim.  A  defence  in  the  nature  of  a  counterclaim  must  in  any  case  be 
put  forward  or  litigated  in  the  statement  of  defence  itself,  since  it  may  not  (jii  any 
account  be  raised  afterwards,  except  in  so  far  as  the  allegation  constituting  its  sub- 
ject-matter may  be  capable  of  being  brought  forward  in  an  entirely  new  and  sep- 
arate proceeding. 

VII.  Evidence. 

Strictly  the  ordinary  law  suit  is  terminated  with  the  lodging  of  the  two  main 
pleadings,  the  statement  of  claim  and  the  statement  of  defence.  A  reply  and  a 
rephcation  are  only  allowed  if  a  pure  question  of  law  is  under  discussion,  in  which 
event  the  Judge  may  decide  whether  there  should  be  an  opportunity  of  examina- 
tion of  the  proceedings  by  each  party  in  succession  to  enable  these  additional  plead- 
ings to  be  framed. 

The  opening  of  the  suit  for  the  adducing  of  evidence  is  essential  whenever  the 
parties  should  allege  contradictory  facts  on  which  their  respective  claims  are  based. 
The  Judge  then  becomes  obhged  to  direct  the  process  of  taking  evidence,  whether 
the  parties  request  it  or  not. 

Evidence  can  only  be  dispensed  with  in  cases  where  both  the  parties  are  agree- 
able thereto. 

Evidence.  The  evidence  which  has  to  be  adduced  may  only  be  such  as  is  mate- 
rial to  the  facts  alleged  in  the  statement  of  claim  and  in  the  statement  of  defence. 
In  the  event  of  any  information  coming  to  one  of  the  parties  after  the  delivery  of  the 
statement  of  defence,  regarding  any  fact  which  he  may  consider  of  material  bearing 
on  the  Utigation,  he  must  cause  it  to  be  set  forth  in  a  document  which  must  be  com- 
municated to  the  opposite  party.  Such  fresh  allegations  of  fact  may  not  be  ad- 
mitted if  three  days  have  already  elapsed  from  the  decision  of  the  Judge  by  which 
he  has  directed  the  opening  of  the  period  for  taking  evidence. 

The  other  party  has  the  right  of  alleging  facts  contrary  to  those  newly  set  up, 
by  which  ground  is  afforded  for  an  interlocutory  proceeding  which  delays  the  run- 
ning of  the  suit,  because  the  period  for  the  taking  of  evidence  which  may  have  been 
directed  becomes  thereby  interrupted. 

Running  of  the  period  for  evidence  in  the  event  of  appeal.  Following  upon  the 
judgment  of  the  Superior  Court  when  an  appeal  is  brought,  the  period  appointed 
for  the  taking  of  evidence  is  interrupted,  such  suspension  commencing  from  the 
time  of  the  presentation  of  the  appeal  and  continuing  until  the  time  of  the  resump- 
tion of  the  period  being  directed  by  the  Superior  Court,  determined  by  the  official 
formula  ''Cumplase"  (let  it  be  completed).  The  period  thenceforward  runs  for  so 
many  days  further  as  were  necessary  to  complete  such  period  at  the  time  when  the 
appeal  was  brought. 

Term  of  evidence,  ordinary  and  extraordinary.  The  ordinary  term  or  period 
of  evidence  is  40  days,  which  is  capable  of  being  abridged,  but  not  extended,  except 
to  the  extent  of  one  day  for  each  two  Spanish  leagues  in  the  event  of  evidence  having 
to  be  produced  at  a  place  situate  outside  the  area  of  the  judicial  district,  but  with- 
in the  Republic  itself. 

The  extraordinary  period  comes  into  existence  only  when  the  evidence  has 
to  be  produced  outside  the  territory  of  the  Republic;  and  this  ought  only  to  be 
requested,  and  can  only  be  granted,  under  the  following  circumstances:  1.  When 
it  is  requested  within  the  first  ten  days  of  the  period  of  evidence  having  been  opened ; 
—  2.  When  the  names  and  residences  of  the  witnesses  who  have  to  be  interrogated 
are  disclosed;  —  3.  When  in  any  event  the  register  in  which  the  documents  which 
have  to  be  examined  are  kept  is  stated. 

Expenses  of  the  extraordinary  period.    These  fall  exclusively  upon  the  party 

who  requested  it. 

Nullity  of  the  steps  taken  for  the  production  of  evidence  outside  the  period  fixed 
by  law.  One  must  strictly  observe  the  rule  regarding  every  proceeding  for  the  pro- 
duction of  evidence,  which  must  of  necessity  be  requested,  directed  and  carried 
through  within  the  prescribed  period,  since  if  there  be  any  deviation  therefrom, 
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Si  una  de  las  partes  notare  que  el  tribunal  difiere  la  ejecucion  de  la  prueba,  puede 
promover  el  recurso  correspondinete  para  impulsarla. 

Las  autoridades  estan  obligadas  por  el  art.  120  a  cumplimentar  las  diligencias 
de  ejecucion  de  la  prueba,  en  el  termino  de  24  horas. 

La  ejecucion  de  las  pruebas  (en  audiencia  publica)  ha  de  ser  presenciada  per 
el  juez  y  su  actuario,  bajo  pena  de  nulidad  en  caso  contrario.  Tan  solo  en  casos 
especiales  puede  ser  autorizado  el  juez  de  paz  de  un  lugar  fuera  de  la  capital  para 
proceder  a  la  ejecucion  de  ciertas  pruebas,  en  particular  para  recibir  declaraciones 
de  testigos. 

Hasta  los  tres  dias  antes  de  terminar  el  plazo  de  prueba  pueden  pedirse  nuevas 
diligencias. 

VIII.  Los  medios  de  prueba. 

La  confesi6n  judicial,  6  las  llamadas  posiciones  6  declaraciones  juradas. 

Desde  que  se  haya  contestado  a  la  demanda,  hasta  la  citacion  de  las  partes 
para  sentencia,  pueden,  asi  el  demandante  como  el  demandado,  formular  ciertos 
extremos  6  preguntas  que  la  contraria  ha  de  contestar  bajo  juramento. 

Cbmo  en  caso  de  una  falsa  declaracion,  existe  naturalmente  la  posibUidad 
de  una  acusacion  por  perjurio,  constituye  este  medio  de  prueba  un  vaUoso  recurao 
de^defensa. 

Posiciones.  La  absolucion  6  contestacion  de  posiciones  es  uno  de  los  mas  im- 
portantes  derechos  procesales  y  no  puede  negarse  a  ella  ni  el  demandante  ni  el 
demandado. 

En  estas  declaraciones  juradas  no  se  permite  sea  representado  el  Utigante 
que  ha  de  prestarlas  por  otra  persona,  sino  en  el  caso  de  que  el  mismo  no  resida 
en  el  lugar  del  Juzgado  y  consienta  la  parte  contraria  la  absolucion  de  las  posiciones 
por  un  representante. 

De  este  medio  de  prueba,  no  obstante,  solo  puede  hacerse  uso  en  primera 
instancia  dos  veces  y  en  segunda  instancia  una  sola  vez. 

Se  exceptiia  el  caso  de  que  el  demandado  alegare  en  el  juicio  hechos  comple- 
tamente  nuevos,  lo  cual  podria  hacer  necesario  formular  contraposiciones.  Por 
lo  demas,  tambien  la  confesion  extrajudicial  tiene  valor  y  constituye  prueba,  par- 
ticularmente  en  aquello  que  se  confiese  6  reconozca  por  la  parte  a  quien  perjudica. 

Diligencia  de  absolucidn  de  las  posiciones.  Cada  pregunta  y  cada  extremo  de 
las  propuestas  ha  de  ser  contestada,  de  un  modo  claro  y  preciso;  las  contestaciones 
evasivas  pueden  estimarse  como  afirmativas,  si  despues  de  Uamarse  al  contestante 
la  atencion  sobre  eUo,  no  las  modifica. 

Todas  las  declaraciones  en  la  absolucion  de  posiciones  se  hacen  bajo  la  respon- 
sabUidad  inherente  a  la  prestacion  del  juramento. 

Prueba  documental.  Uno  de  los  puntos  mas  debatidos  en  el  juicio  civil  es  el  re- 
ferente  a  los  documentos,  entre  los  cuales  se  comprenden  naturalmente  tambi6n 
las  letras  de  cambio  y  otros  papeles  semejantes. 

En  esta  materia  rige  como  regla  general  la  de  que  un  documento  es  valido  y 
tiene  fuerza  probatoria  cuando  contiene  todos  los  requisitos  que  exige  el  Codigo  civil, 
y  por  eUo  debemos  necesariamente  examinar  las  disposiciones  correspondientes  de 
dicho  cuerpo  legal. 

Como  complemento,  tambien  ha  de  tenerse  en  cuenta  el  Codigo  de  Comercio; 
pero  con  respecto  a  este  podemos  referu-nos  a  la  parte  de  la  presente  obra  que 
trata  de  la  Repiiblica  Argentina,  en  un  todo  aphcable  al  Paraguay,  de  modo  que 
nos  creemos  relevados  de  la  repeticion. 

Importa  en  primer  termino  distinguir  los  documentos  piibUcos  y  los  privados. 

De  los  primeros  se  ocupa  el  Codigo  civil  en  los  articulos  1000  y  siguientes, 
asi  como  tambien  la  Ley  Organica  de  los  Tribunales,  articulos  180  a  206. 

Debe  principalmente  tenerse  en  cuenta  que  los  documentos  pubhcos  son  nulos : 
1.°  Cuando  en  eUos  no  pudiera  leerse  el  lugar  y  la  fecha  del  otorgamiento ;  — 
2.°  Cuando  los  nombres  de  los  otorgantes  y  sus  firmas,  asi  como  la  capacidad 
juridica  para  otorgarlos,  no  estuvieran  claramente  expresadas;  —  3.°  Cuando  los 
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its  force  as  evidence  may  be  the  subject  of  objection  by  the  opposite  party.  If  any 
one  of  the  parties  should  observe  that  the  taking  of  the  evidence  is  unduly  delayed 
by  the  Court,  the  appropriate  appeal  can  be  brought  in  order  to  bring  pressure 
thereon. 

The  authorities  are  obliged  by  article  120  to  complete  the  proceedings  for  the 
taking  of  evidence  \vithin  the  period  of  24  hours. 

The  taking  of  evidence  (in  pubhc  audience)  must  be  presided  over  by  the  judge 
and  his  registrar,  under  pain  of  nuUity  in  any  case  to  the  contrary.  A  justice  of  the 
peace  can  however  in  special  cases  be  authorized,  where  he  is  attached  to  a  place 
outside  the  capital,  to  proceed  to  the  taking  of  certain  evidence,  and  in  particular 
to  receive  declarations  of  witnesses. 

Fresh  proceedings  for  the  taking  of  evidence  can  be  requested  up  to  three  days 
before  the  termination  of  the  period  for  evidence. 

VIII.  Methods  of  proof. 
Judicial  admissions,  or  what  may  be  termed  sworn  affirmations  or  declarations. 

From  the  time  when  the  claim  has  been  put  in  issue  until  the  citation  of  the  parties 
for  judgment,  they  may,  whether  plaintiff  or  defendant,  frame  certain  interroga- 
tories or  questions  which  the  opposite  party  must  answer  on  oath. 

Just  as  in  the  case  of  a  false  declaration,  there  naturally  exists  the  possibility 
of  a  prosecution  for  perjury,  and  this  causes  such  a  method  of  proof  to  be  a  valuable 
instrument  in  the  litigation. 

Interrogatories.  The  obtaining  of  an  admission  or  denial  in  answers  to  mterro- 
gatories  is  one  of  the  most  important  rights  in  the  course  of  the  process,  and  cannot 
be  refused  either  to  the  plaintiff  or  to  the  defendant. 

In  such  sworn  declarations  the  htigant  is  not  allowed  to  be  represented  for  the 
purpose  of  his  answers  being  given  by  any  other  person,  except  in  the  event  of  such 
litigant  not  being  resident  in  the  place  of  the  jurisdiction,  and  of  the  opposite  party 
consenting  to  the  interrogatories  being  answered  by  a  representative. 

Of  this  method  of  proof,  however,  one  can  only  avail  himself  twice  in  the  course 
of  the  first  hearing,  and  once  more  in  the  course  of  a  second  hearing  on  appeal. 

The  case  is  excepted  in  which  the  defendant  may  in  the  course  of  the  suit  allege 
facts  completely  new,  which  allegation  may  render  it  necessary  for  additional  inter- 
rogatories to  be  administered.  In  addition  to  the  foregoing,  an  admission  outside 
the  proceedings  at  law  may  also  have  weight,  and  may  constitute  evidence,  in  parti- 
cular where  it  is  the  subject  of  a  confession  or  acknowledgment  by  the  party  against 
whom  it  tells. 

Proceeding  for  the  answering  of  interrogatories.  Each  question,  and  each 
allegation  put  forward,  must  be  dealt  with  in  a  manner  clear  and  precise;  evasive 
answers  may  be  regarded  as  in  the  affirmative,  if  after  the  attention  of  the  deponent 
has  been  called  thereto,  he  does  not  modify  them. 

Every  declaration  in  the  answering  of  interrogatories  must  be  made  upon  the 
responsibihty  consequent  on  the  administering  of  the  oath. 

Documentary  evidence.  One  of  the  points  most  debateable  in  civil  proceedings 
is  that  referring  to  documents,  amongst  which  are  naturally  included  biUs  of  exchange, 
and  other  such  Uke  instruments. 

In  this  regard  the  general  rule  observed  is  that  a  document  is  valid,  and  has 
the  force  of  proof,  when  it  contains  aU  the  essentials  exacted  by  the  Civil  Code, 
and  for  that  purpose  we  must  of  necessity  examine  the  appropriate  provisions 
of  that  legal  enactment. 

As  a  supplement  thereto  there  must  also  be  taken  into  account  the  Commercial 
Code ;  but  with  regard  to  this  last  we  can  make  reference  to  that  part  of  the  present 
pubUcation  which  deals  with  the  Ai'gentine  Repubhc,  as  a  whole  so  apphcable  to 
Paraguay  that  we  can  regard  ourselves  as  free  from  the  need  of  repetition  thereof. 

It  is  necessary  in  the  first  place  to  distinguish  between  pubhc  instruments 
and  those  of  a  private  character. 

With  the  former  the  Civil  Code  deals  in  articles  1000  and  following,  as  well  as 
the  Organic  Law  of  the  Courts,  articles  180  to  206. 

It  must  be  specially  noted  that  documents  are  void  as  pubUc  instruments: 
1.  When  one  cannot  find  therein  the  place  and  date  of  origin;  —  2.  When  the  names 
of  the  persons  originating  them,  and  their  signatures,  as  well  as  their  juridical  capa- 
city to  bring  them  into  existence,  should  not  be  clearly  stated;  —  3.  When  the  two 
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dos  testigos  6  alguna  de  las  partes  otorgantes  no  hubiese  estado  presente  en  el 
momento  de  su  formaUzacion. 

Ademas,  en  todo  documento  publico  es  preciso  que  el  niimero  del  protocolo, 
asi  como  el  correlativo  de  sus  paginas,  se  haUen  exactamente  indicados,  y  al  final 
del  mismo  ha  de  consignarse  una  clausula  en  que  se  haga  constar  que  la  copia  es 
en  un  todo  exactamente  igual  al  documento  original  que  queda  en  el  registro  del 
notario  publico. 

Legalizaci6n.  Los  documentos  publicos  otorgados  en  el  extranjero  que  hayan 
de  tener  fuerza  legal  en  el  Paraguay  ban  de  Uevar  todos  la  legalizacion  de  la  firma. 
La  legalizacion,  6  sea  la  certificacion  de  las  firmas,  debe  hacerse  por  el  jefe,  6  en 
su  caso  el  Ministro  del  ramo  correspondiente  en  la  nacion  extranjera  y  ser  con- 
firmada  por  un  consul  paraguayo. 

Una  vez  en  el  Paraguay  el  documento  en  esta  forma,  ha  de  ser  primeramente 
vertido  al  casteUano  por  un  traductor  jurado  y  despues  reintegrado  con  el  timbre 
que  corresponda  a  su  clase  y  naturaleza. 

El  que  tenga  relaciones  con  el  Paraguay  deberia  procurar  lo  antes  posible  la 
legalizacion  de  las  firmas  en  todos  sus  documentos;  pues  en  casos  urgentes,  v.  g. 
quiebras,  herencias,  etc.,  nada  puede  acreditarse  con  documentos  que  no  se  haUen 
legalizados,  y  transcurren  meses  antes  de  que  tales  documentos  puedan  reexpe- 
dirse  de  Europa. 

Ocurre  una  dificultad  tratandose  de  letras  de  cambio  y  otros  documentos 
equiparados  a  las  mismas  cuando  se  presentan  en  juicio. 

Dimana  la  dificultad  a  que  aludimos  del  hecho  de  que  en  el  Paraguay  no  sola- 
mente  se  expiden  letras  giradas  a  cargo  de  un  tercero,  sino  letras  propias  6  sean 
pagares  (a  cargo  del  mismo  Ubrador),  y  de  que  siendo  el  domiciho  legal  para  los 
efectos  del  protesto  el  lugar  en  que  el  documento  esta  fechado,  si  el  deudor  tiene 
su  domiciUo  en  otro  lugar  distinto  de  este  y  no  puede  la  dUigencia  de  protesto  en- 
tenderse  con  el  personalmente,  el  documento  necesita  el  previo  reconocimiento 
de  la  firma  por  el  deudor  para  que  tenga  toda  su  eficacia  en  juicio. 

Mientras  este  requisito  no  se  liaya  cumpUdo,  no  tiene  pleno  efecto  probatorio, 
y  la  letra  6  en  su  caso  el  «pagare»  carece  de  fuerza  ejecutiva. 

Para  la  dUigencia  de  reconocimiento,  el  deudor  ha  de  ser  citado  en  audiencia 
pubUca  y  requerido  a  reconocer  su  firma,  la  cual  naturalmente  le  es  facil  negarla, 
a  fin  de  ganar  tiempo  y  de  diferir  interinamente  el  embargo. 

Entre  tanto  puede  facUmente  ocultar  sus  bienes  muebles  e  inutUizar  asi  el 
procedimiento  legal  instado  en  contra  suya. 

Por  estas  razones,  aconsejamos  con  respecto  a  tales  documentos  que  en  el 
momento  de  su  firma  se  exija  por  el  acreedor  que  presencie  el  acto  y  que  suscriban 
tambien  el  documento  dos  testigos  de  confianza,  en  quienes  no  concurra  ninguno 
de  los  impedimentos  6  tachas  legales  de  que  luego  hablaremos.  Esta  precaucion 
ofrece  la  ventaja  de  poderse  soUcitar,  desde  luego,  el  Uamado  embargo  preventive, 
en  conformidad  a  lo  establecido  en  el  articulo  378  de  la  ley  de  Enjuiciamiento 
civil,  por  estar  la  firma  sumariamente  certifieada  por  dos  testigos. 

Si  el  deudor  reside  en  la  misma  locaUdad  en  que  hubiese  de  levantarse  el  pro- 
testo, pudiendo  esta  dUigencia  entenderse  con  el  personalmente,  no  es  tan  necesaria 
la  indicada  precaucion. 

Prueba  de  legitimidad  del  documento.  Que  ocurre  en  el  caso  de  que  im  deudor 
niegue  en  absoluto  la  legitimadad  de  su  firma?  En  este  caso  hay  que  recurrir  al 
Uamado  <<cotejo»,  esto  es,  la  confrontacion  de  la  firma  con  una  del  propio  deudor  es- 
tampada  en  un  documento  autentico,  6  sea  en  una  escritura  pubhca,  la  cual  no 
siempre  es  facU  de  obtener.  El  deudor  puede  oponerse  a  que  la  confrontacion  de 
su  firma  se  haga  con  la  que  figure  en  cartas  6  escritos  analogos. 

De  lo  expuesto  se  deduce  que  la  prueba  documental  por  si  sola,  en  muchas 
ocasiones  no  sirve  para  justificar  una  reclamacion  judicial. 

Fuerza  probatoria  de  los  libros  de  comercio.  No  es  necesario  descender  a  por- 
menores  en  este  punto,  por  observarse  en  el  Paraguay  acerca  del  mismo  lo  expuesto 
al  tratar  de  la  Argentina. 
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witnesses,  or  any  of  the  parties  originating  them,  should  not  have  been  present  at 
the  time  of  their  authentication. 

Further,  in  every  public  instrument  it  is  necessary  that  the  number  of  the  do- 
cument of  registry,  and  also  the  reference  to  its  pages,  should  be  found  accurately 
stated,  and  that  at  the  end  thereof  there  should  be  countersigned  a  clause  in  which 
it  is  certified  that  the  copy  is  in  every  respect  similar  to  the  original  document  placed 
in  the  registry  of  the  public  notary. 

Authentication.  Pubhc  instruments  brought  into  existence  abroad,  which  are 
to  have  legal  force  in  Paraguay,  must  all  bear  an  authentication  of  the  signature. 
The  authentication,  that  is  to  say,  the  certificate  of  the  due  execution,  must  be  made 
by  the  chief  or  his  deputj^  in  the  corresponding  Department  in  the  foreign  State, 
and  be  confirmed  by  a  consul  of  Paraguay. 

On  arrival  in  Paraguay  of  any  document  in  such  form  it  must  in  the  first  instance 
be  translated  into  Castilian  by  a  sworn  interpreter,  and  afterwards  furnished  \\'ith 
the  stamp  appropriate  to  its  nature  and  class. 

Whoever  has  business  relations  with  Paraguay  must  procure  beforehand,  in 
so  far  as  possible,  the  authentication  of  the  signatures  in  regard  to  all  his  docu- 
ments; since  in  urgent  cases,  that  is  to  say,  in  bankruptcies,  inheritances  and  the 
hke,  nothing  can  be  recognized  regarding  documents  which  are  not  found  authenti- 
cated, and  months  elapse  before  such  documents  can  be  re-despatched  from  Europe. 

A  difficulty  occurs  regarding  bills  of  exchange,  and  other  documents  equivalent 
thereto,  when  they  are  produced  in  the  course  of  legal  proceedings. 

The  difficulty  to  which  wa  make  reference  arises  from  the  fact  that  in  Para- 
guay there  are  not  only  bills  of  exchange  drawn  upon  a  third  person,  but  also  bills 
on  self,  or  rather  promissory  notes  (at  the  charge  of  the  drawer  himself),  and  from 
the  fact  that  the  legal  domicil  for  purposes  of  protest  is  the  place  in  which  the  docu- 
ment is  signed,  because,  if  the  debtor  has  his  residence  in  some  other  different  place, 
so  that  the  process  of  protest  cannot  be  carried  through  with  him  personally,  the 
document  requires  the  acluiowledgment  in  advance  of  the  signature  of  the  debtor 
for  the  purpose  of  its  being  recognized  as  fully  valid  in  legal  proceedings. 

WTiilst  this  essential  remains  uncomplied  with,  the  instrument  has  not  full  effect 
for  purposes  of  evidence,  and  the  bill  or  note  (pagare),  as  the  case  may  be,  is  lacking 
in  executive  force. 

For  the  proceeding  of  acknowledgment,  the  debtor  must  be  cited  for  a  pubhc 
audience,  and  requested  to  acknowledge  his  signature,  wliich  naturally  can  easily 
be  refused  by  him  in  order  to  gain  time  and  indefinitely  postpone  execution. 

Whilst  this  is  going  on  he  can  easily  conceal  his  moveable  property,  and  render 
abortive  in  this  waj'  the  legal  proceedings  instituted  against  him. 

For  such  reasons,  we  recommend  regarding  such  documents  that  at  the  moment 
of  their  signature  authentication  should  be  insisted  on  by  the  creditor,  and  fmther 
that  two  witnesses  of  rehabihty  should  attest  the  document,  with  regard  to  which 
witnesses  none  of  the  obstacles  or  legal  defects  of  which  we  shall  presently  speak 
may  occur.  This  affords  the  advantage  of  the  process  termed  precautionary  seizure 
being  from  that  time  onwards  capable  of  being  apphed  for,  in  accordance  with  what 
is  directed  by  article  378  of  the  Law  of  Civil  Judicial  Procedure,  by  reason  of  the 
signature  being  summarily  certified  by  two  witnesses. 

If  the  debtor  resides  in  the  same  locahty  as  that  in  which  the  protest  would 
have  to  be  effected,  so  that  this  proceeding  may  be  carried  through  wiih  him  per- 
sonally, the  precaution  described  is  not  so  essential. 

Evidence  of  the  authenticity  of  the  document.  Wliat  happens  in  the  event  of 
a  debtor  absolutely  denying  the  authenticity  of  his  signatured  In  such  a  case 
recourse  has  to  be  had  to  the  process  termed  "comparison"  (cotejo),  that  is  to  say, 
the  placing  side  bj'  side  of  the  signature  in  dispute  with  one  of  the  debtor  himself 
affixed  to  a  document  clearly  authentic,  or  perhaps  to  a  public  instrument,  not  always 
easy  to  obtain.  The  debtor  can  insist  upon  the  comparison  of  his  own  signature 
with  that  which  is  found  on  letters  or  similar  writings. 

From  what  has  been  set  forth  it  follows  that  documentary  evidence,  by  itself 
alone,  in  many  cases  does  not  avail  to  maintain  a  claim  :it  law. 

The  force  as  evidence  of  books  kept  in  the  course  of  trading.  It  is  not  necessary 
to  descend  to  details  on  this  point,  further  than  to  note  that  that  apphes  to  Para- 
guay which  has  been  set  fortli  in  this  regard  in  the  consideration  of  the  Law  of  the 
Argentine  Repubhc. 
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Haremos  notar  sin  embargo  que  en  el  Paraguay,  particularmente  en  los  dia- 
tritos  rurales,  por  falta  de  tenedores  de  libros  y  de  otros  dependientes  de  comercio 
ilustrados,  no  siempre  pueden  llevarse  los  libros  en  la  forma  prevenida  por  el  Codigo 
de  Comercio.  Por  este  motivo,  de  vez  en  cuando  se  ha  puesto  en  tela  de  juicio  por 
los  Tribunales  de  comercio  la  fuerza  probatoria  de  los  libros,  y  no  siempre  se  ban 
pronunciado  en  su  favor. 

Asi,  se  resolvio  hace  poco  tiempo,  que  la  fuerza  probatoria  de  los  Ubros  de 
comercio  linicamente  es  completa  en  contra  de  otros  comerciantes,  y  que  los  mis- 
mos  no  constituyen  prueba  decisiva  contra  los  no  comerciantes. 

Esta  resolucion  no  obstante  no  afectara  a  las  casas  de  Ultramar,  puea  es  de 
suponer  que  dificilmente  entraran  en  relaciones  directas  con  particulares,  sino  que 
lo  haran  con  otras  casas  de  comercio  que  llevan  sus  libros  debidamente;  y  ademas 
tendran  en  su  favor  el  que  los  extractos  de  los  libros  extranjeros  ban  de  ser  eficaces 
en  el  Paraguay,  si  se  demuestra  que  tales  libros  se  llevan  con  arreglo  a  las  leyea 
del  pais  de  que  el  extracto  procede  y  si  se  haUan  las  firmas  de  dichos  extractos  le- 
gaUzadas. 

En  cuanto  a  la  legalizacion,  consultense  los  apartados  precedentes. 

Correspondencia  mercantil.  Tiene  la  correspondencia  mercantU,  por  ejemplo 
una  carta  de  pedido,  por  si  sola  fuerza  probatoria  plena. 

Si  es  la  misma  casa  litigante  la  que  exhibe  su  correspondencia,  tendra  esta 
indudable  fuerza  probatoria  en  todo  aqueUo  que  le  fuere  contrario;  representa 
entonces  una  confesion  6  reconocimiento  parcial. 

Pero  como  no  existe  ningun  medio  para  obUgar  a  un  comerciante  a  exhibir  su 
documentacion  (excepto  en  caso  de  quiebra),  en  la  practica  apenas  tendra  aplicacion 
dicho  caso. 

Sin  embargo,  creemos  que  la  mayoria  de  las  veces  podra  subvenirse  a  esta 
dificultad  y  conseguirse  facilmente  prueba  plena  de  un  hecho  importante  en  el 
juicio,  mediante  presentar  la  correspondencia  propia  y  a  la  vez  formular  las  opor- 
tunas  posiciones  a  la  parte  contraria. 

Para  terminar,  haremos  observar  que  el  Juez  puede  acordar  deoficio  en  todo 
tiempo  la  presentacion  de  documentos  publicos  que  se  hallen  en  poder  de  Notario 
publico  formando  parte  integrante  de  sus  protocolos.  Pero  esto  depende  linica- 
mente de  la  voluntad  del  juez,  sin  que  exista  disposicion  legal  alguna  que  le  obUgue 
a  reclamar  dicha  presentacion. 

De  la  prueba  pericial.  En  caso  de  que  la  apreciacion  de  una  circunstancia 
de  hecho  requiera  conocimientos  especiales,  hay  que  proceder  al  nombramiento 
de  peritos.  Cada  parte  puede  elegir  un  peri  to;  y  al  Juez  corresponde  el  nombra- 
miento de  un  tercero,  con  lo  cual  se  hace  posible  que  en  caso  de  disparidad  entre 
los  peritos  se  decida  por  mayoria.  Tambien  pueden  las  partes  convenir  en  el  nom- 
bramiento de  comun  acuerdo  de  un  solo  perito.  El  propio  derecho  asiste  al  Juez 
en  caso  de  que  las  partes  no  se  pongan  de  acuerdo  y  sea  ademas  de  escaso  valor 
la  cosa  htigiosa.  Bajo  la  denominacion  de  parte  htigante  se  comprenden  tambien 
los  grupos  6  uniones  de  litigantes,  de  las  cuales  naturalmente  cada  una  solo  podra 
designar  un  perito. 

Los  peritos  deben  tener  titulo  profesional,  siempre  que  fuere  posible.  Pueden 
ser  recusados  por  las  mismas  causas  que  los  jueces. 

Los  peritos  desempenan  su  cometido,  previo  juramento  de  dictaminar  segun 
su  leal  saber  y  entender,  y  no  pueden  dar  su  informe  sino  todos  a  la  vez  en  un  solo 
acto.  Las  partes  pueden  asistir  al  reconocimiento  que  practiquen  los  peritos  y  a 
su  informe ;  linicamente  son  secreta;S :  la  discusion  propiamente  dicha  de  los  datos 
reunidos  en  aquel  reconocimiento,  y  la  apreciacion  6  juicio  acerca  las  conclusiones 
que  hayan  de  deducirse. 

La  prueba  pericial,  no  obstante,  constituye  prueba  plena  judicial  solamente 
cuando:  1.°  Los  peritos  son  titulares  en  su  profesion,  y  —  2.°  Sus  declaraciones 
son  detalladas  y  precisas,  y  concuerdan  entre  si. 

En  este  caso,  no  puede  el  Juez  apartarse  de  su  dictamen,  sino  que  debera  to- 
raarlo  como  base  para  la  sentencia.     En  los  demas  casos,  puede  el  Juez  resolver 
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It  must,  however,  be  observed  that  in  Paraguay,  and  in  particular  in  the  rural 

districts,  through  the  absence  of  book-keepers  and  other  experienced  commercial 
assistants,  books  cannot  always  be  kept  in  the  form  directed  by  the  Commercial 
Code.  On  this  account,  on  occasions  on  which  the  force  as  evidence  of  trade  books 
has  been  under  discussion  in  the  course  of  proceedings  in  the  Commercial  Courts 
the  decision  has  not  always  been  pronounced  in  their  favour. 

Thus,  it  was  decided  some  httle  time  ago,  that  the  force  as  evidence  of  trade 
books  is  only  complete  as  against  other  traders,  and  that  the  same  do  not  consti- 
tute full  proof  as  against  non-traders. 

This  decision  nevertheless  wiU  not  affect  commercial  houses  beyond  the  sea, 
since  it  is  to  be  supposed  that  they  vnti.  hardly  enter  into  trade  relations  directly 
with  private  persons,  but  will  do  so  with  other  commercial  houses  which  keep 
their  books  in  strict  order;  further  they  will  have  in  their  favour  the  rule  that  ex- 
tracts from  foreign  books  must  be  treated  as  effective  in  Paraguay,  if  it  is  shown 
that  such  books  are  kept  in  accordance  with  the  laws  of  the  country  from  which 
the  extract  proceeds,  and  provided  that  the  certificates  of  such  extracts  are  found 
to  be  duly  authenticated. 

Regarding  such  authentication,  the  preceding  paragraphs  must  be  consulted. 

Mercantile  correspondence.  Mercantile  correspondence,  for  example  a  letter 
containing  an  order,  has  by  itself  alone  the  force  of  full  evidence. 

Again,  if  the  very  commercial  house  which  is  party  to  the  htigation  is  disclosing 
its  own  correspondence,  it  wiU  undoubtedly  have  complete  force  as  evidence  as 
regards  whatever  should  be  unfavourable  to  itself;  indeed  it  represents  to  some 
extent  an  admission  or  partial  acknowledgment. 

But  as  there  does  not  exist  any  means  of  compelling  a  trader  to  produce  his 
documents  (except  in  the  event  of  bankruptcy)  in  practice  that  rule  will  scarcely 
have  any  apphcation. 

Nevertheless,  we  believe  that  in  the  greater  number  of  instances  this  difficulty 
may  be  overcome,  and  that  complete  proof  of  any  important  fact  in  the  suit  will 
be  able  to  be  obtained  without  difficulty  by  means  of  the  production  of  the  corre- 
spondence belonging  to  one  party,  and  at  the  same  time  by  the  framing  of  appropriate 
interrogatories  for  the  examination  of  the  opposite  party. 

Finally,  it  is  necessary  to  note  that  the  Judge  can  at  any  time  grant  ex  officio 
the  production  of  pubhc  instruments  which  are  found  in  the  control  of  a  pubhc  No- 
tary, and  form  an  integral  part  of  his  record.  But  this  solely  depends  upon  the  dis- 
cretion of  the  Judge,  there  being  no  obhgation  at  law  which  obhges  him  to  enforce 
such  production. 

Of  expert  evidence.  In  the  event  of  the  full  appreciation  of  a  matter  of  fact 
requiring  special  enquiry,  there  may  be  an  appointment  of  expert  assessors.  Each 
party  can  select  an  expert,  and  it  belongs  to  the  Judge  to  nominate  a  third;  it  thus 
becomes  possible  that  in  case  of  disagreement  between  the  experts  there  can  be  a 
decision  of  the  majority.  The  parties  can  also  mutually  agree  on  the  nomination 
of  one  single  expert.  The  Judge  arrives  at  a  conclusion  upon  his  own  view  of  what 
is  right  in  case  the  parties  do  not  arrive  at  an  agreement  regarding  expert  assistance, 
and  also  whenever  the  subject-matter  of  the  dispute  is  of  small  amount.  Under  the 
description  of  htigating  party  there  are  also  included  groups  or  classes  of  htigants, 
of  whom  naturally  each  one  body  alone  can  appomt  an  expert. 

The  experts  must  possess  a  professional  standing,  whenever  that  is  possible. 
They  can  be  objected  to  for  the  same  reasons  as  judges. 

The  experts  discharge  their  functions  after  an  oath  to  determine  according 
to  their  best  knowledge  and  understanding,  and  they  can  only  present  their  report 
together  at  one  time  and  by  a  single  instrament.  The  parties  are  entitled  to  be  pre- 
sent at  the  inspection  which  the  experts  undertake  and  on  their  report ;  the  discussion 
properly  so-called  upon  the  facts  disclosed  on  the  inspection  itself,  and  the  consider- 
ation or  dehberation  regarding  the  conclusions  which  ought  to  be  drawn  therefrom, 
are  alone  carried  out  in  private. 

Expert  evidence,  thowever,  constitutes  full  judicial  proof  only  when :  1.  The  ex- 
perts are  duly  qualified  in  their  profession,  and  2.  Their  findings  are  detailed  and 
direct,  and  are  in  accord  the  one  with  the  other. 

In  such  case  the  Judge  cannot  disregard  their  decision,  but  must  adopt  it  as 
the  basis  for  the  judgment.    In  other  cases,  the  Judge  can  decide  according  to  his 
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segtin  su  conviccion  subjetiva,  aunque  sea  contraria  al  dictamen  de  los  peritos; 
pero  entonces  habra  de  razonar  su  criterio  en  la  sentencia. 

Prueba  testiflcal.  Es  esta  una  de  las  mas  importantes  en  el  juicio  civil,  y  a 
la  vez  dificil  de  ejecutar  en  forma  tal  que  la  parte  contraria  no  pueda  hallar  un 
asidero  en  algun  punto  con  objeto  de  impugnar:  1.°  La  fuerza  probatoria  de  las 
declaraciones  en  si  mismas,  6  bien  —  2.°  El  que  se  aprecien  y  tengan  en  cuenta 
en  el  juicio  tales  declaraciones. 

Podia  suceder  lo  primero,  cuando  no  reunan  los  testigos  las  condiciones  exi- 
gidas  por  la  ley,  y  por  tan  to  su  declaracion  no  tenga  valor  probatorio  en  si  misma; 
y  lo  segundo  cuando  no  se  hayan  observado  todas  las  formalidades  procesales  re- 
queridas  para  las  declaraciones  de  testigos,  de  modo  que  una  declaracion  que  en  si 
misma  sea  digna  de  credito,  no  pueda  tenerse  en  cuenta  en  el  juicio  por  falta  de 
alguna  de  aquellas  formalidades. 

Pertinencia  de  la  prueba  testiflcal.  Antes  de  entrar  en  mayores  detaUes  sobre 
las  observaciones  que  preceden,  hemos  de  hacer  notar  que  no  siempre  es  potestative 
en  las  partes  el  ofrecer  6  valerse  de  la  prueba  testiflcal. 

Dice  el  art.  181  que  la  prueba  testiflcal  es  admisible  solo  para  contratos  cuyo 
valor  no  exceda  de  200  Pesos  m/par.  (esto  es,  unos  100  Marcos). 

Unicamente  cuando  existe  «un  principio  de  prueba  por  escrito»  puede  tener 
aplicacion  supletoria  la  prueba  testiflcal.  Que  se  entiende  por  «principio  de  prueba 
por  escrito?» 

En  rigor  gramaticalmente  esta  expresion  significa  fundamento  6  base  por 
escrito  de  la  prueba  comenzada.  En  sentido  juridico  es  mas  dificil  precisar  lo  que 
la  ley  entiende  por  fundamento  por  escrito. 

Por  ejemplo,  seria  suficiente  como  tal  una  carta  cualquiera  en  la  que  se 
hiciese  mencion  de  alguna  obUgacion  ?  Nosotros  creemos  que  en  asuntos  puramente 
civiles,  no;  pero  si  en  el  procedimiento  ante  el  Tribunal  de  comercio,  cuando  se 
tratase  de  cartas  de  una  casa  de  comercio  inscrita  que  hubiesen  sido  trasladadas 
al  copiador. 

En  general  estimamos  que  el  precepto  legal  citado,  mas  bien  que  la  limitacion 
de  la  prueba  testiflcal,  tiene  por  principal  objetivo  dar  mayor  extension  y  alcance 
a  la  prueba  documental,  puesto  que  asi  un  escrito  de  caracter  civil  6  comercial 
cuya  fuerza  probatoria  pudiera  ser  por  uno  6  por  otro  concepto  impugnable,  puede 
alcanzar,  mediante  la  prueba  testiflcal  supletoria,  fuerza  probatoria  plena. 

Testigos  recusables  y  sospechosos.  Volviendo  abora  a  los  dos  antes  mencio- 
nados  aspectos  en  que  cabe  impugnar  la  prueba  testiflcal,  y  fijandonos  en  el  primero, 
acerca  del  cual  deciamos  que  ciertas  declaraciones  son  en  si  mismas  procesalmente 
ineficaces  en  razon  a  las  personas  que  las  prestaron,  pasaremos  a  indicar  cuales 
scan  los  testigos  absoluta  y  relativamente  recusables. 

Testigos  absolutamente  recusables  6  inhablles.  Son:  los  menores  de  18  anos, 
los  dementes,  las  personas  entregadas  babitualmente  a  la  embriaguez  (hay  que 
demostrar  que  la  persona  de  que  se  trate  esta  entregada  de  tal  suerte  a  la  bebida, 
que  su  entendimiento  y  capacidad  de  comprension  se  baUan  permanentemente 
en  estado  anormal);  los  individuos  que  no  ejerzan  una  profesion  u  oficio  bonroso 
(particularmente  las  prostitutas);  el  sentenciado  culpable  de  quiebra  fraudulenta; 
el  que  haya  sido  condenado  por  delito  6  falta;  el  que  haya  sido  convicto  ante  el 
Tribunal  de  perjurio  6  de  haber  solicitado  un  testimonio  falso. 

Estas  personas  no  podrdn  bajo  ningiin  concepto  declarar  como  testigos. 

Testigos  relativamente  inhabiles  6  recusables.  Son:  1.°  a)  Los  parientes  por 
consanguinidad  6  afinidad  en  todos  los  sjrados  en  la  Unea  directa,  asi  como  tam- 
bien  el  marido  6  la  mujer  (aunque  esten  judicialmente  separados)  en  pleitos  de 
uno  de  ellos  en  contra  de  un  tercero;  —  b)  Los  parientes  consanguineos  hasta 
el  cuarto  grado  y  los  afines  hasta  el  segundo  grado  en  favor  de  la  parte  con 
quien  lo  fueren;  —  2.°  La  persona  que  en  el  momento  de  prestar  su  declaracion 
estuviere  al  servicio  de  la  que  le  requiere  por  testigo ;  —  3.  °  La  persona  que  tenga 
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considered  opinion,  although  it  may  be  contrarj'  to  the  decision  of  the  experts;  but 
then  he  is  obhged  to  state  the  grounds  of  liis  decision  in  the  judgment. 

Oral  evidence.  This  is  one  of  the  most  important  methods  in  civ'il  proce- 
dure, and  at  the  same  time  there  is  a  difficulty  in  putting  it  into  such  form  that  the 
opposite  party  cannot  find  a  pretext  on  some  point  for  impugning  its  validity :  1.  Re- 
garding the  force  as  evidence  of  the  declarations  in  themselves  (c»i.  si  mismas),  or 
2.  Regarding  the  consideration  and  taking  into  account  of  such  declarations  in  decid- 
ing the  issue  in  the  suit. 

The  first  may  arise  when  the  witnesses  do  not  answer  to  the  conditions  exacted 
by  the  law,  and  hence  where  their  testimony  does  not  acquire  the  value  of  evidence 
by  reason  of  its  inherent  defect;  and  the  second,  when  all  the  requisite  forms  of  pro- 
cedure have  not  been  observed  for  the  declarations  of  the  witnesses,  in  such  wise 
that  a  declaration  which  in  itself  may  be  worthy  of  credit,  cannot  be  taken  into 
account  through  failure  of  such  formalities. 

Admissibility  of  oral  evidence.  Before  entering  into  further  details  on  the  pre- 
ceding observations,  «e  must  call  attention  to  the  fact  that  it  is  not  always  within  the 
power  of  the  parties  to  tender  or  avail  themselves  of  oral  testimony. 

Art.  181  says  that  oral  testimony  is  only  admissible  regarding  contracts  the  value 
of  which  does  not  exceed  200  Pesos,  Paraguay  currency  (that  is  to  say,  about 
100  Marks  or  £  5). 

Only  when  there  exists  "a  prima  facie  proof  by  writing"  can  oral  evidence  be 
accepted  as  supplementary.  Wliat  is  meant  (it  may  be  asked)  by  "prima  facie  proof 
by  writing"  (principio  de  prueba  por  escrito)  1 

In  strict  grammatical  sense  this  expression  means  foundation  or  basis  by  writ- 
ing of  prima  facie  proof.  In  a  juridical  sense  it  is  more  difficult  to  state  precisely 
what  the  law  understands  by  foundation  by  writing. 

For  example,  would  it  be  sufficient  for  that  purpose  to  produce  any  letter 
in  which  mention  should  be  made  of  an  obUgation?  We  beheve  that  in  matters 
purely  of  a  civil  nature,  the  answer  would  be  in  the  negative;  but  where  the  pro- 
ceeding is  before  the  Commercial  Court,  when  it  is  a  question  of  the  correspondence 
of  a  registered  trading  house  which  has  been  transferred  to  the  copy  letter-book 
it  would  be  otherwise. 

Generally  speaking  we  hold  that  the  legal  principle  cited  has  for  its  main  object, 
not  so  much  the  Umitation  of  oral  testimony,  as  the  granting  of  greater  acceptance 
and  advantage  to  documentary  evidence,  it  being  clear  that  in  this  way  a  writing 
of  civil  or  commercial  character,  the  force  of  which  as  evidence  might  on  one  ground 
or  another  be  displaced,  can  reach,  by  means  of  supplementary  oral  testimony, 
the  standard  of  full  evidentiary  force. 

Witnesses  liable  to  rejection  and  those  subject  to  suspicion.  Turning  now  to 
the  two  before  mentioned  aspects  in  wliich  oral  testimony  may  happen  to  be  impugned 
and  fixing  our  attention  on  the  first  of  these,  regarding  which  we  said  that  certain 
declarations  are  in  themselves  invaUd  when  tendered  in  the  course  of  a  suit  by  reason 
of  the  persons  who  afford  them,  we  shall  proceed  to  indicate  those  witnesses  who 
are  liable  to  be  rejected  absolutely,  and  those  so  liable  relatively. 

Witnesses  to  be  excluded  absolutely  or  deficient  in  capacity  for  acceptance. 
The  following  are  such:  minors  under  18  years  of  age,  lunatics,  persons  given  to 
habitual  intoxication  (it  must  be  shewn  that  the  person  of  whom  this  is  stated 
is  liable  in  such  a  way  to  the  effects  of  drink  that  his  understanding  and  capacity 
of  apprehension  are  permanently  found  in  an  abnormal  state) ;  individuals  who 
carry  on  a  profession  or  trade  which  is  disreputable  (for  example,  prostitutes) ; 
persons  adjudged  guilty  of  fraudulent  bankruptcy ;  persons  who  have  been  condemned 
for  fraudulent  conduct  or  default ;  persons  who  have  been  condemned  on  a  trial  for 
perjury  or  for  having  been  guilty  of  subornation  of  perjury. 

Such  persons  cannot  under  any  circumstances  be  admitted  to  declare  as  wit- 
nesses. 

Witnesses  relatively  incapable  or  inadmissible.  The  following  are  such:  1.  a)  Re- 
lations by  consanguinity  or  affinity  in  every  degree  in  the  direct  line,  as  well  as  the 
husband  or  the  wife  (even  though  they  may  be  judicially  separated)  in  suits  of 
either  of  them  to  which  a  third  person  may  be  party;  —  b)  Relations  by  consan- 
guinity up  to  the  fourth  degree,  and  by  affinity  up  to  the  second  degree,  in  favour  of 
the  party  to  whom  they  bear  such  relation ;  —  2.  A  person  who  at  the  moment  of  afford- 
ing his  evidence  is  in  the  service  of  the  person  tendering  him  as  a  witness ;  —  3.  A  person 
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algun  interes  directo  6  indirecto  en  el  resultado  del  pleito  6  que  lo  tuvieren 
sus  parientes  consanguineos  liasta  el  cuarto  grado  6  sus  parientes  afines  hasta 
el  segundo  grado;  —  4.°  Las  personas  que  tienen  negocios  (6  que  los  tienen  sus 
parientes)  en  comunidad  6  sociedad  con  la  parte  que  le  propone  como  testigo 
(esta  disposicion  no  tiene  apUcacion  a  los  accionistas  de  una  sociedad  entre  si); 
—  5.°  El  deudor  6  el  acreedor  de  una  de  las  partes  litigantes;  • —  6.°  El  que 
despues  de  empezado  el  pleito  hubiese  recibido  de  una  de  las  partes  beneficios  6 
regalos,  aun  cuando  estos  liltimos  hubiesen  sido  de  escaso  valor;  ■ —  7.°  El  que 
hubiese  intervenido  para  recomendar  en  algun  sentido  las  cuestiones  en  litigio  (sea 
una  vez  este  empezado  6  simplemente  en  su  preparacion) ;  —  8.  °  El  enemigo  6  el 
amigo  declarado  de  una  de  las  partes  litigantes;  —  9.°  El  que  en  el  momento  en 
que  se  verifico  el  hecho  que  ha  de  atestiguar,  se  hubiese  hallado  en  estado  de 
embriaguez. 

Efecto  de  la  recusaci6n  6  tacha  opuesta  A  un  testigo.  El  efecto  de  la  recu- 
sacion  de  un  testigo  por  haUarse  en  alguno  de  los  casos  antes  expresados,  no  con- 
siste  en  que  quede  aquel  por  eUo  excluido  de  declarar,  sino  en  que  mediante  la 
causa  se  alegue  durante  el  periodo  de  prueba  y  se  justifique  dentro  de  los  diez 
dias  siguientes  a  la  terminacion  del  mismo,  ha  de  tenerse  en  cuenta  en  la  apre- 
ciacion  de  la  fuerza  probatoria  de  su  declaracion  al  pronunciarse  el  faUo. 

En  cuanto  al  segundo  aspecto  de  los  antes  indicados  bajo  el  cual  puede  im- 
pugnarse  la  prueba  testifical,  6  sea  el  de  la  falta  de  alguna  de  las  formaUdades  pro- 
cesales  que  se  exigen  en  eUa,  debemos  observar  primeramente  que  todas  las  dih- 
gencias  de  prueba  y  por  tanto  tambien  las  declaraciones  de  los  testigos  han  de  tener 
lugar  dentro  del  plazo  de  prueba. 

Ademas,  la  citacion  del  testigo  ha  de  efectuarse  en  ciertas  condiciones  y  me- 
diante determinadas  circunstancias ,  cuya  inobservancia  puede  influir  sobre  la 
eficacia  procesal  de  las  declaraciones  testificales. 

La  parte  que  proponga  la  prueba  testifical  debe  presentar  siempre  una  Usta 
de  sus  testigos,  que  se  pondra  de  manifiesto  a  la  parte  contraria  por  durante  tres 
dias  y  en  la  cual  deberan  consignarse  exactamente  los  nombres,  profesion  y  resi- 
dencia  de  cada  testigo. 

Si  los  testigos  son  interrogados  en  presencia  de  la  parte  contraria,  podran  los 
interrogatories  de  preguntas  mantenerse  reservados  hasta  el  momento  de  las  de- 
claraciones ;  pero  en  el  caso  de  que  el  examen  de  los  testigos  propuestos  se  hubiese 
de  confiar  a  un  juez  de  fuera  de  la  capital,  habran  de  comunicarse  a  la  parte  con- 
traria, porque  de  no  verificarlo  resultaria  ilusorio  el  derecho  de  formular  repreguntas 
que  esta  tiene. 

Por  lo  menos  24  horas  antes  de  la  dihgencia  de  recepcion  de  testigos  habran 
de  ser  estos  citados  por  medio  de  cedula  en  la  cual  se  mencionaran  los  correspon- 
dientes  articulos  de  la  ley  sobre  esta  materia. 

Carecen  de  eficacia  procesal  las  declaraciones:  si  el  testigo  hubiese  sido  citado 
mediante  cedula  sin  las  formaUdades  antes  expresadas,  ya  fuese  porque  la  citacion 
no  se  hubiese  llevado  a  cabo  debidamente,  ya  porque  no  se  hubiese  efectuado  con 
24  horas  de  anticipacion. 

Antes  d  •  declarar  los  testigos  deberan  prestar  juramento  segun  la  formula 
prescrita,  asi  como  tambien  habran  de  contestar  a  las  preguntas  generales  acerca 
su  nombre,  edad,  ocupacion  y  domiciho;  si  es  pariente  por  consanguinidad  6  afi- 
nidad  con  cualquiera  de  las  partes;  si  tiene  6  no  interes  directo  6  indirecto  en  el 
resultado  del  pleito;  si  es  amigo  6  enemigo  manifiesto  del  demandante  6 demandado; 
6  si  es  dependiente  6  criado,  deudor  6  acreedor  de  cualquiera  de  las  partes. 

Al  terminar  su  declaracion  debera  el  testigo  en  todo  caso  hacer  constar  por 
donde  y  de  que  modo  vino  en  conocimiento  de  los  hechos  sobre  los  cuales  hubiese 
sido  interrogado. 

Unicamente  en  el  caso  de  que  las  declaraciones  de  los  distintos  testigos  ofre- 
ciesen  entre  si  graves  contradicciones,  podra  ordenarse  el  careo  de  los  mismos. 

La  inspecci6n  ocular.  Tanto  de  oficio  por  el  Juez,  como  a  instancia  de  ima 
de  las  partes,  podra  ordenarse  la  inspeccion  de  un  lugar,  6  de  un  objeto  que  no 
pueda  ser  traido  al  local  del  Juzgado. 
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who  has  any  direct  or  indirect  interest  in  the  result  of  the  suit,  or  whose  relations 
by  consanguinity  up  to  the  fourth  degree,  or  by  affinity  up  to  the  second  degree, 
possess  such  an  interest;  —  4.  A  person  who  has  business  (or  whose  relations  have 
business)  in  association  or  partnership  with  the  party  who  puts  him  forward  as  witness 
(such  provision  having  no  application  to  the  shareholders  of  an  association  as  be- 
tween themselves) ;  —  5.  The  debtor  or  creditor  of  any  of  the  parties  to  the  htigation; 

—  6.  Any  person  who  after  the  commencement  of  the  suit  has  received  benefits 
or  presents  from  any  of  the  parties,  even  when  they  are  of  small  value ;  —  7.  Any 
person  who  has  intervened  in  order  in  any  way  to  interfere  in  the  questions  at  issue 
(whether  after  the  suit  has  been  commenced  or  merely  during  its  preparatory  stages) ; 

—  8.  The  open  enemy,  or  close  friend,  of  any  of  the  litigants;  —  9.  Any  person  who 
at  the  time  at  which  the  fact  happened  in  respect  of  wliich  he  has  to  testify  has  been 
found  in  a  condition  of  intoxication. 

Effect  of  the  challenge  of  or  objection  taken  to  a  witness.  The  effect  of  the 
challenge  of  a  witness  upon  any  of  the  grounds  before  set  forth,  does  not  consist 
in  his  being  excluded  from  making  a  declaration,  but  consists  in  whatever  is  alleged 
respecting  the  suit  during  the  period  for  taking  evidence,  and  is  scrutinized  within 
the  ten  days  following  the  termination  of  that  period,  being  excluded  from  account 
in  the  course  of  the  consideration  of  the  evidentiary  force  of  his  declaration  upon 
the  delivery  of  the  judgment. 

Regarding  the  second  aspect  before  described,  under  which  oral  testimony  can 
be  impugned,  that  is  to  say,  defect  in  any  of  the  formalities  of  process  required  in 
regard  thereto,  we  must  in  the  first  place  observe  that  all  the  proceedings  upon  the 
taking  of  evidence,  and  therefore  also  the  declarations  of  witnesses,  must  take  place 
within  the  period  for  adducing  evidence. 

Further,  the  citation  of  the  witness  must  be  effected  in  prescribed  terms,  and 
under  defined  circumstances,  the  non-observance  of  which  affects  the  vaUdity  as 
a  matter  of  process  of  the  testimony. 

The  party  who  tenders  oral  evidence  must  always  furnish  a  hst  of  his  witnesses, 
which  must  be  openly  communicated  to  the  opposite  party  during  three  days,  and 
in  which  must  be  accurately  set  forth  the  full  name,  profession  and  residence  of  each 
witness. 

If  the  witnesses  are  examined  in  the  presence  of  the  opposite  party,  the  admin- 
istration of  interrogatories  by  way  of  cross-examination  may  remain  reserved  until 
the  actual  time  of  the  declarations  of  the  witnesses;  but  in  the  event  of  the  ex- 
amination of  the  witnesses  put  foi'ward  being  entrusted  to  a  judge  outside  the  capital 
city,  they  will  have  to  be  communicated  to  the  opposite  party,  because  the  absence 
of  this  precaution  might  render  inoperative  the  right  of  framing  questions  in  re- 
examination which  belongs  to  him. 

At  least  24  hours  before  the  proceeding  for  the  examination  of  witnesses,  they 
must  be  cited  by  means  of  a  writ,  on  which  the  appropriate  articles  of  the  law  upon 
this  point  are  set  forth. 

The  declarations  are  wanting  in  vahdity  as  regards  procedure  if  the  witness 
has  been  cited  by  means  of  a  writ  without  the  formaUties  described  above,  whether 
because  the  citation  has  not  been  duly  effected,  or  because  it  has  not  been  effected 
twenty -four  hours  in  advance. 

Before  giving  evidence  the  witness  must  take  an  oath  according  to  the  pre- 
scribed form,  and  is  also  obhged  to  reply  to  questions  in  general  regarding  his  name, 
age,  occupation,  and  residence;  whether  he  is  related  by  consanguinity  or  affinity 
to  any  of  the  parties ;  whether  he  has  or  has  not  any  direct  or  mdirect  interest  in 
the  result  of  the  suit ;  whether  he  is  close  friend  or  open  enemy  of  the  plaintiff  or 
defendant;  and  whether  he  is  assistant  or  servant,  debtor  or  creditor,  of  any  of 
the  parties. 

At  the  end  of  his  statement  the  witness  must  in  any  case  cause  to  be  stated 
whence  and  in  what  way  he  arrived  at  the  knowledge  of  the  facts  on  which  he  has 
been  questioned. 

In  case  the  depositions  of  the  different  witnesses  should  present  serious  contra- 
dictions between  themselves,  and  in  that  case  alone,  the  confronting  of  such  wit- 
nesses can  be  directed. 

Ocular  inspection.  The  examination  of  a  locahty,  or  of  any  thing  which  cannot 
be  brought  to  the  actual  place  of  trial,  can  be  directed  not  only  at  the  instance  of 
one  of  the  parties  but  also  at  the  instance  of  the  judge  on  his  own  motion. 
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Las  partes  pueden  asistir  a  la  inspeccion  ocular,  asistidas  de  sus  defensores, 
y  dar  al  Juez  las  explicaciones  necesarias  para  la  apreciacion  de  los  hechos  que 
se  pusieren  de  manifiesto  en  dicha  inspeccion. 

Conclusi6n  del  periodo  probatorio.  Dos  dias  despues  de  terminado  el  periodo 
de  prueba,  debera  el  secretario  en  funciones  bacerlo  constar  asi  brevi-manu,  sin 
necesidad  de  que  lo  pidan  las  partes.  Una  vez  acreditada  dicha  terminacion  por 
el  secretario,  debera  ordenar  el  Juez  que  las  jjruebas  aportadas  por  las  partes  se 
unan  a  los  autos,  despues  de  lo  cual  se  procedera  a  la  foliacion  de  estos. 

En  este  estado  del  juicio  es  el  unico  momento  en  que  resulta  obligatoria  la 
intervencion  de  abogado,  por  cuanto  tan  solo  bajo  la  responsabilidad  de  uno  matri- 
culado  (del  gremio)  esta  permitido  entregar  los  autos  por  durante  un  plazo  de  seis 
dias,  absolutamente  improrrogable,  a  fin  de  que  cada  parte  litigante  pueda  hacer 
el  resumen  sobre  el  resultado  de  las  pruebas. 

Si  en  el  juicio  no  hubiere  prueba,  6  en  caso  de  haberla  luego  de  transcurridos  los 
seis  dias,  se  da  el  juicio  por  concluso  y  el  Juez  notifica  a  las  partes  que  ha  cesado 
ya  toda  discusion  y  que  no  pueden  presentarse  otros  escritos  ni  aportarse  nuevas 
pruebas. 

Dentro  de  los  cuarenta  dias  siguientes  ha  de  dictarse  el  fallo. 

El  fallo.  Consiste  este  como  en  todas  partes  en  la  determinacion  de  lo  que 
sea  procedente  de  las  pretensiones  del  demandante,  en  vista  de  las  afirmaciones 
del  demandado. 

La  condena  al  pago  de  intereses,  indemnizaciones,  etc.  habra  de  fijarse  en  una 
cantidad  liquida,  6  bien,  si  asi  no  fuese  posible,  por  lo  menos  habran  de  estable- 
cerse  las  bases  con  arreglo  a  las  cuales  pueda  Uquidarse. 

La  fijacion  6  hquidacion  de  las  indemnizaciones  en  este  ultimo  caso  puede  dar 
lugar  a  un  nuevo  procedimiento,  para  el  cual  rigen  las  prescripciones  del  ordinario 
que  acabamos  de  exponer. 

Costas.  En  general  impera,  como  ya  hemos  observado  anteriormente,  la  regla 
de  que  la  parte  que  pierde  ha  de  sufragar  las  costas  del  procedimiento,  si  la  que 
vence  lo  pide;  pero  no  obstante,  el  Juez  puede  establecer  excepciones,  si  bien  debera 
naturalmente  precisar  las  razones  que  existan  para  ello. 

Si  no  hay  condena  de  costas,  una  parte  no  puede  ser  obUgada  al  pago  de  aque- 
llas  que  no  hubiese  ocasionado. 

Dictada  la  sentencia,  termina  el  procedimiento  para  el  Juez. 

De  los  recuTSOS  judiciales.  Son  estos:  l.°La  siiplica  de  revocacion  6  recurso 
de  reposicion;  —  2.°  La  apelacion;  —  3.°  La  reclamaeion  de  nulidad. 

La  siipUca  de  revocacion  apenas  tiene  valor  practico,  pues  consiste  en  una 
sencilla  exposicion,  dirigida  al  propio  Juez  de  quien  ha  emanado  una  resolucion, 
para  que  la  revoque.  Es  a  todas  luces  evidente  que  un  tal  recurso  legal  es  poco 
practico.  Casi  siempre  al  mismo  tiempo  que  se  pide  la  revocacion,  se  interpone 
ya  la  apelacion,  en  cuyo  caso,  una  vez  desestimada  la  supUca  de  revocacion,  pasan 
los  autos  a  la  instancia  de  apelacion  en  asuntos  comerciales,  6  sea  a  la  Camara 
Superior  de  Apelacion  en  lo  Comercial  y  Criminal. 

La  apelacion  puede  interponerse :  L  °  En  el  momento  de  recibir  la  notificacion ; 
—  2.°  Dentro  del  plazo  de  cinco  dias  de  la  notificacion,  por  medio  de  un  escrito 
que  no  puede  contener  nada  mas  que  la  interposicion  de  la  apelacion. 

Este  recurso,  si  se  dirige  contra  una  sentencia  definitiva,  se  concede  siempre 
«libremente»,  con  lo  cual  se  quiere  expresar  que  se  procedera  a  la  completa  re- 
vision del  asunto,  a  no  ser  que  el  recurrente  impugne  solamente  algunos  puntos. 
En  los  fallos  incidentals  sera  natm:almente  este  ultimo  el  caso. 

Contra  toda  denegacion  de  la  apelacion  puede  recurrirse  en  el  termino  de  los 
tres  dias  siguientes  a  la  notificacion  de  la  resolucion  de  la  Camara  de  apelacion, 
ante  el  Tribunal  Supremo  por  denegacion  de  justicia. 

Recurso  de  nulidad.  Es  pertinente  solo  en  el  caso  de  omision  de  formahdades. 
Contra  una  resolucion  que  deniega  la  apelacion  no  cabe  tampoco  el  recurso  de 
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The  parties  are  entitled  to  be  present  at  the  view,  with  the  assistance  of  their 
advocates,  and  can  give  the  judge  the  explanations  necessary  for  the  appreciation 
of  the  facts  capable  of  being  shewn  on  the  inspection. 

Conclusion  of  the  period  for  adducing  evidence.  Two  days  after  the  termina- 
tion of  the  period  for  adducing  evidence,  the  officiating  registrar  must  cause  the  same 
to  be  set  forth  as  a  matter  of  official  routine,  without  the  necessity  of  the  parties 
requesting  the  same.  When  once  such  termination  has  been  certified  by  the  registrar, 
the  judge  must  direct  that  the  evidence  adduced  by  the  parties  be  annexed  to  the 
formal  proceedings,  whereupon  the  filing  thereof  must  be  proceeded  with  in  due  order. 

At  this  stage  of  the  suit  there  arises  the  one  period  in  which  the  intervention 
of  an  advocate  becomes  essential,  consequent  upon  the  fact  that  only  upon  the  re- 
sponsibihty  of  a  duly  certificated  representative  (belonging  to  the  order)  is  it  per- 
missible to  disclose  the  file  of  proceedings  during  a  period  of  six  days,  wliich  cannot 
possibly  be  enlarged,  in  order  that  each  of  the  htigating  parties  may  cause  the  formal 
summary  of  the  purport  of  the  evidence  to  be  made. 

If  there  should  be  no  evidence  adduced  in  the  suit,  in  the  event  of  the  six  days 
ruiuiing  their  course,  the  suit  must  be  regarded  as  closed,  and  the  judge  must  notify 
to  the  parties  that  all  discussion  is  at  an  end,  and  that  no  further  pleadings  can  be 
presented,  and  no  fresh  evidence  lodged. 

Witliin  forty  days  following  the  judgment  must  be  pronounced. 

The  judgment.  This  consists,  as  an  invariable  practice,  in  the  determination 
of  what  may  have  been  advanced  as  the  contentions  of  the  plaintiff,  having  regard 
to  the  allegations  of  the  defendant  in  reference  thereto. 

The  condemnation  to  the  payment  of  interest,  damages,  and  so  forth  must  be 
fixed  m  an  ascertained  amount,  or  if  this  is  not  possible,  the  principles  upon  which 
it  can  be  calculated  must  at  least  be  laid  do^vn. 

The  fixing  or  calculation  of  damages  in  this  last  event  may  afford  ground  for 
a  new  proceeding  in  regard  to  which  the  ordinary  principles  which  we  have  just 
enunciated  must  be  appUed. 

Costs.  In  general,  as  we  have  before  observed,  the  rule  is  applied  that  the  party 
who  loses  must  bear  the  costs  of  the  proceedings,  if  the  party  who  wins  so  requests; 
nevertheless,  the  judge  can  direct  exceptions  to  this  rule,  so  long,  naturally,  as  he 
takes  the  precaution  of  stating  the  grounds  wliich  exist  for  such  a  course  being  taken. 

If  there  should  be  no  condermiation  in  costs,  a  party  carmot  be  held  hable  for 
the  payment  of  such  as  he  may  not  have  himself  incurred. 

When  the  judgment  has  been  delivered,  the  proceeding  is  fLmshed  so  far  as  the 
judge  is  concerned. 

Concerning  reviews  of  judicial  decisions.  These  consist  in:  1.  The  petition  for 
revocation,  or  apphcation  for  a  new  trial;  —  2.  The  appeal;  —  3.  The  claim  for  a 
declaration  of  nulUty. 

The  petition  for  revocation  has  scarcely  any  value  as  a  matter  of  practice,  since 
it  consists  in  a  simple  memorial,  directed  to  the  judge  himself  from  whom  a  decree 
has  emanated,  in  order  that  he  may  revoke  it.  It  is  clear  to  any  one  considering 
the  matter  that  such  an  apphcation  is  of  Uttle  effect  in  law.  In  the  ordinary  course 
at  the  same  time  as  the  petition  for  revocation  is  presented,  the  appeal  is  brought 
as  well,  in  which  case,  when  once  the  petition  for  revocation  has  been  disposed  of, 
the  formal  proceedings  pass  to  the  jurisdiction  of  appeal  m  commercial  affairs,  that 
is  to  say,  to  the  Superior  Court  of  Appeal  for  matters  commercial  and  criminal. 

The  appeal  can  be  brought:  1.  Immediately  upon  the  receipt  of  the  notifica- 
tion of  the  judgment;  —  2.  Within  the  period  of  five  days  from  such  notification, 
by  means  of  a  document  which  under  no  circumstances  can  contain  more  than  the 
notice  of  appeal. 

This  review,  if  it  is  directed  against  a  definite  judgment  is  always  granted  at 
large  {"Ubremente"),  by  which  one  intends  to  convey  that  it  will  comprise  the  complete 
rehearing  of  the  whole  matter,  unless  the  appellant  should  confine  himself  to  ques- 
tioning particular  points.  In  regard  to  interlocutory  judgments  naturally  this  last 
wdU  be  the  case. 

Against  every  refusal  to  entertain  an  appeal,  an  appeal  can  be  brought  before 
the  Supreme  Court  within  the  tliree  days  following  the  notification  of  the  decision 
of  the  Court  of  Appeal,  on  the  ground  of  the  denial  of  justice. 

Claim  for  a  declaration  of  nullity.  Tliis  is  only  appropriate  where  there  has  been 
an  omission  of  essential  formalities.  Against  a  decision  refusing  to  entertain  an  appeal 
B  3 
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nulidad.  Por  este  motivo  hay  que  interponer  la  reclamacion  de  nulidad  junta- 
mente  con  la  apelacion.  (La  Ley  no  ofrece  completa  claridad  en  la  explicacion  de 
este  pun  to). 

Hay  que  observar,  que  toda  omision  de  una  formaHdad  prescrita  por  la  ley 
se  considera  subsanada  si  dicha  omision  no  se  denuncia  en  la  misma  instancia 
en  que  se  cometio. 

En  caso  de  una  infracion  del  procedimiento  por  parte  del  Juez,  es  nulo  todo 
lo  actuado  a  partir  del  momento  de  la  infraccion;  debera  ser  revocado  y  remitido 
a  otro  Juez  para  su  decision.  Las  costas  del  procedimiento  de  nulidad  seran  de 
cargo  del  Juez  culpable. 

El  procedimiento  en  II  y  III  instancia.  Tan  pronto  ban  pasado  los  autos  del 
tribunal  inferior  al  superior,  debera  el  secretario  ponerlo  en  conocimiento  de  la 
Camara,  y  el  apelante  presentar  dentro  de  los  nueve  dias  un  escrito  en  el  cual  exponga 
los  motivos  de  su  impugnacion,  pues  de  no  verificarlo,  la  apelacion  seria  rechazada 
sin  mas  tramites. 

Este  escrito  se  comunica,  mediante  copia  en  papel  comun,  a  la  parte  contraria, 
la  cual  a  su  vez  puede  contestarlo  dentro  otros  nueve  dias. 

Con  estos  dos  escritos  queda  ultimada  la  sustanciacion  de  la  apelacion  y  se 
pasa  sin  mas  tramites  a  dictar  sentencia. 

Hasta  el  momento  en  que  el  Juez  dicta  en  las  actuaciones  la  resoluci6n;«Autos» 
(estos  es:  <<para  sentencia»)  pueden  las  partes  aportar  documentos  al  juicio,  si  bien 
bajo  juramento  de  haber  ignorado  hasta  entonces  su  existencia. 

Ademas  pueden  tambien  las  partes  hasta  el  propio  momento:  1.°  Eormular 
posiciones  a  la  otra  parte,  aunque  tan  solo  sobre  hechos  no  contestados  en  primera 
instancia;  —  2.°Pedir  el  senalamiento  de  un  plazo  de  prueba  para  acreditar  hechos 
nuevamente  alegados ;  —  3.  °  Pedir  dicho  senalamiento  en  el  caso  de  que  en  primera 
instancia  no  se  hubiese  permitido  la  prueba  sobre  un  hecho  de  importancia  en 
el  juicio. 

Este  plazo  de  prueba  es  igual  al  de  la  primera  instancia. 

Como  en  la  segunda  instancia  se  pronuncia  la  sentencia  <<in  collegio»  es  potesta- 
tivo  en  cada  uno  de  los  magistrados  que  componen  el  tribunal  tener  los  autos  por 
algiin  tiempo  (cuya  duracion  determina  el  presidente)  a  fin  de  informarse  de  su 
contenido. 

En  autos  6  f aUos  incidentales  pueden  las  partes  inf ormar  de  palabra  y  en  sesion 
pubhca  ante  el  Tribunal,  compuesto  de  tres  magistrados. 

Caso  tinico  de  procedimiento  verbal.  El  procedimiento  oral  se  emplea  exclusi- 
vamente  en  el  caso  de  apelaciones  de  autos  6  resoluciones  incidentales  sobre  un 
punto  concreto. 

El  faUo  se  da  a  conocer  por  el  secretario  del  tribunal  en  sesion  piibhca.  La 
pubUcidad  tinicamente  podra  excusarse  por  razones  de  moraUdad  y  mediante  de- 
creto  razonado  del  tribunal  en  que  se  acredite  la  existencia  de  las  mismas. 

Recurso  por  demora  6  denegacidn  de  justicia.  Ha  de  presentarse  ante  el  Tri- 
bunal Supremo. 

Cuando  los  Jueces  6  la  Camara  de  apelacion  no  pronuncian  la  sentencia  den- 
tro del  termino  legal,  y  despues  de  haber  sido  instados  para  que  lo  verifiquen  me- 
diante escrito  de  urgencia,  hubiesen  transcurrido  diez  dias  mas  sin  obtener  reso- 
lucion  alguna,  podra  cualquiera  de  las  partes  interponer  este  recurso,  que  debera 
ir  acompanado  siempre  de  una  copia  simple  del  escrito  de  urgencia.  El  Tribunal 
Supremo  dispondra  entonces  que  el  Juez  inferior  6  la  Camara  de  apelacion  dicte 
su  fallo  dentro  del  termino  de  diez  dias. 

El  recurso  de  revisidn  6  recurso  de  r§pllca.  En  el  caso  de  que  el  faUo  del  Tri- 
bunal Superior  no  coincida  en  todas  sus  partes  con  el  de  primera  instancia,  podra 
interponerse  este  recurso  extraordinario  dentro  del  plazo  de  ocho  dias  a  contar 
desde  la  notificacion  del  faUo  de  que  se  trate. 

Este  recurso  es  sin  embargo  unicamente  admisible  cuando  el  faUo  fuere  de- 
finitivo  6  sea  que  hiciere  imposible  toda  discusion  ulterior. 

Por  consiguiente,  para  la  admision  de  este  recurso  hay  que  examinar  si  efec- 
tivamente  se  trata  de  una  sentencia  definitiva  contra  la  cual  no  cupiere  otro  re- 
curso, y  si  se  dedujo  en  tiempo  oportuno. 
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the  claim  for  a  declaration  of  nullity  does  not  by  itself  suffice.  On  this  ground  the 
claim  for  a  declaration  of  nullity  should  be  brought  jointly  \vith  the  appeal.  (The 
law  does  not  allow  of  perfect  clearness  in  the  explanation  of  tliis  point.) 

It  should  be  noted  that  any  omission  of  a  formahty  prescribed  by  law  is  regarded 
as  cured  if  such  omission  is  not  protested  against  at  the  same  hearing  in  which 
it  occurs. 

In  case  of  any  violation  of  procedure  on  the  part  of  the  judge,  the  whole  pro- 
ceeding is  void  from  the  moment  of  the  violation ;  it  must  be  revoked  and  relegated 
to  another  judge  for  liis  decision.  The  expenses  of  the  proceedings  consequent  upon 
the  nullity  will  be  at  the  charge  of  the  judge  in  fault. 

The  procedure  in  the  second  and  third  Instance.  As  soon  as  the  official  docu- 
ments have  passed  from  the  inferior  to  the  superior  court,  the  registrar  must  bring 
the  same  to  the  knowledge  of  the  court,  and  the  appellant  must  within  nine  days 
lodge  a  document  in  which  he  sets  forth  the  grounds  of  his  complaint,  since  if  this 
step  is  not  taken,  the  appeal  will  be  dismissed  without  further  proceedings. 

This  document  is  communicated,  by  means  of  a  copy  on  ordinary  paper,  to 
the  opposite  party,  who  in  his  turn  may  shew  cause  against  it  within  a  further 
nine  days. 

With  these  two  documents  the  substantiation  of  the  appeal  becomes  completed, 
and  without  further  steps  it  reaches  the  stage  for  the  pronouncement  of  the  judgment. 

Up  to  the  time  when  the  judge  directs  the  amiouncement  "Autos"  (that  is  to 
say  "for  judgment")  to  be  entered  on  the  pleadings,  the  parties  can  bring  documents 
into  the  suit,  so  long  as  they  declare  on  oath  that  up  to  that  point  they  have  been 
unaware  of  their  existence. 

The  parties  can  also  up  to  the  appropriate  moment:  1.  Deliver  interrogatories 
to  the  other  party,  although  only  regarding  facts  not  put  in  issue  on  the  first  hearing ; 
—  2.  Request  the  allocation  of  a  period  of  taking  evidence  in  order  to  maintain 
facts  put  forward  for  the  first  time;  —  3.  Request  such  an  allocation  of  a  period, 
where  on  the  first  hearing  evidence  has  not  been  allowed  upon  a  matter  of  material 
importance  in  the  suit. 

This  period  for  evidence  is  equal  to  that  allocated  for  the  first  hearing. 

As  in  the  second  hearing  the  judgment  is  pronounced  "in  coUegio"  (by  the  fuU 
court)  it  is  competent  for  each  one  of  the  judges  composing  the  tribunal  to  take 
the  official  documents  into  possession  for  a  certain  time  (the  diu-ation  of  which  the 
president  of  the  Court  fixes)  in  order  to  take  cognizance  of  their  contents. 

In  the  case  of  interlocutory  judgments  or  orders,  the  parties  can  open  their  case 
by  word  of  mouth,  and  at  a  pubUc  sitting  of  the  court,  composed  of  three  judges. 

The  single  instance  of  viva  voce  hearing.  The  oral  procedure  is  exclusively  follow- 
ed in  the  case  of  appeals  from  interlocutory  orders  or  judgments,  and  on  a  single 
defined  point. 

The  judgment  is  announced  by  the  registrar  of  the  court  at  a  pubhc  sitting. 
Pubhcity  can  be  dispensed  with  only  on  the  grounds  of  pubhc  order,  and  condition- 
ally upon  a  reasoned  judgment  of  the  court,  in  which  the  existence  of  such  grounds 
is  declared,  being  pronoimced. 

Appeal  on  the  ground  of  undue  delay  or  denial  of  justice.  This  has  to  be  presented 
to  the  Supreme  Court. 

When  the  Judges,  or  the  Chamber  of  Appeal,  do  not  pronounce  judgment 
within  the  period  assigned  by  law,  and,  after  having  been  requested  to  deUver  the  same 
by  means  of  a  declaration  of  urgency,  ten  days  further  should  have  elapsed  without 
any  decision  having  been  obtained,  any  one  of  the  parties  may  lodge  this  appeal, 
which  must  in  every  case  be  accompanied  by  a  fair  copy  of  the  declaration  of  urgency. 
The  Supreme  Court  wiU  then  decree  that  the  Judge  of  inferior  jurisdiction,  or 
the  Chamber  of  Appeal,  pronounce  judgment  within  the  period  of  ten  days. 

The  appeal  for  review  of  judgment  or  for  a  new  trial.  In  case  the  judgment  of  the 
Superior  Court  should  not  in  aU  respects  coincide  with  that  of  first  instance,  this 
extraordinary  appeal  can  be  brought  within  the  period  of  eight  days  calculated  from 
the  pubhcation  of  the  judgment  which  it  seeks  to  question. 

This  appeal  is  however  only  admissible  when  the  judgment  happens  to  be  final, 
that  is  to  say  when  all  further  discussion  has  become  impossible. 

Consequently,  for  the  admission  of  such  an  appeal,  an  examination  must  take 
place  to  find  whether  it  is  a  question  of  a  final  judgment  against  wliich  no  other 
appeal  can  take  place,  and  whether  it  is  brought  forward  within  due  time. 

3* 
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La  resolucion  sobre  la  admision  ha  de  dictarse  inmediatamente  cxpresando 
sus  fundamentos.  Para  la  decision  del  recurso  por  el  mismo  Tribunal  Superior, 
dos  miembors  de  este  son  substituidos  por  otros  dos  Jueces  con  voz  y  voto. 

El  Tribunal  asi  constituido  debe  dictar  su  fallo  dentro  el  termino  de  40  dias. 

Recusacion  de  jueces  y  actuarios  (secretarios  judiciales).  Hay  que  distinguir 
las  siguientes  categorias  de  jueces:  jueces  subalternos,  jueces  de  un  tribunal  cole- 
giado,  como  por  ejemplo  los  miembros  de  la  Camara  de  apelacion,  y  miembros  del 
Tribunal  Supremo. 

Los  Jueces  subalternos  pueden  ser  recusados  sin  expresar  la  causa  (pero  una  sola 
vez  en  cada  juicio)  al  presentar  la  demanda  6  al  formular  el  primer  escrito  despuea 
de  sabido  el  Juez  a  quien  ha  correspondido  en  tender  en  el  asunto. 

En  el  propio  modo  puede  verificarse  la  recusacion  de  un  miembro  del  Tribunal 
Superior  6  de  la  Camara  de  Apelacion,  si  se  formula  la  misma  en  el  termino  de 
24  horas  despues  de  la  notificacion  del  decreto  «Autos^>  (con  este  decreto  se  quiere 
significar  que  sin  mas  tramites,  se  va  a  dictar  sentencia). 

Con  excepcion  de  los  casos  expresados,  se  han  de  indicar  en  los  demas  las  cau- 
sas  que  existan  para  la  recusacion.  Son  estas  las  mismas  que  inliabilitan  a  testigos 
para  serlo  en  determinado  Utigio.  La  recusacion  ha  de  formularse  directamente 
ante  el  Juez  a  quien  se  refiera  y  se  decide  sobre  ella  por  el  Tribunal  Superior. 

En  el  escrito  de  recusacion  hay  que  designar  los  testigos  que  puedan  jurar  la 
certeza  de  la  causa  de  recusacion  que  se  invoque.  Iguales  causas  y  procedimiento 
sirven  para  la  recusacion  de  los  actuarios  6  secretarios  judiciales. 

Las  costas  causadas  por  una  recusacion  desestimada  vienen  naturalmente 
a  cargo  de  la  parte  que  la  hubiese  formulado. 

Incidentes.  Existen  en  el  enjuiciamiento  civil  del  Paraguay  dos  clases  de 
incidentes :  incidentes  que  detienen  el  curso  del  procedimiento  principal  e  incidentes 
que  no  tienen  influencia  alguna  sobre  este.  Los  primeros  se  tramitan  en  la  misma 
pieza  de  autos;  los  segundos  se  tramitan  separadamente  de  los  autos  principales. 
Las  costas  ocasionadas  por  im  incidente  cualquiera  que  fuere  desestimado,  son 
de  cargo  de  la  parte  que  lo  hubiese  promovido. 

El  procedimiento  para  su  tramitacion  es  el  mismo  que  el  prescrito  para  las 
excepciones  dilatorias. 

Cuestiones  de  competencia.  Las  cuestiones  de  competencia  pueden  promoverse 
de  dos  modos  distintos:    por  inhibitoria  y  por  dechnatoria. 

En  el  primer  caso  se  persona  la  parte  ante  el  Juez  que  en  su  concepto  es  el 
competente  y  le  suplica  que  por  oficio  se  dirija  a  su  colega  para  reclamarle  el  cono- 
cimiento  de  los  autos. 

En  el  segundo,  competencia  por  declinatoria,  la  parte  reclama  ante  el  mismo 
juez  que  considera  incompetente  la  suspension  del  faUo  y  la  remision  del  pleito 
al  Juez  competente. 

iCuando  pueden  suscitarse  cuestiones  de  competencia?  Solamente  antes  de 
haber  presentado  respectivamente  el  escrito  de  demanda  6  el  de  contestacion,  no 
siendo  permitido  suscitar  la  cuestion  de  competencia  primero  en  sentido  inhibi- 
torio  y  luego  declinatorio  6  viceversa.  Todo  fallo  de  una  cuestion  de  competencia 
es  apelable. 

IX.  Juicio  de  jactancia. 

Tiene  lugar  cuando  alguien  se  atribuye  extrajudicialmente  un  derecho  que 
corresponde  a  un  tercero. 

En  este  caso  puede  el  que  se  cree  amenazado  de  perjuicio,  promover  el  juicio 
de  jactancia. 

La  demanda  ha  de  ajustarse  a  los  requisitos  comunes  a  toda  demanda  y  ex- 
presar ademas  con  toda  precision  el  hecho  que  la  motiva,  el  tiempo  y  lugar  en  que 
se  realizo,  asi  como  el  modo  como  llego  a  conocimiento  del  demandante. 

Presentada  la  demanda:  L°  Se  requiere  al  demandado  para  que  manifieste 
si  es  6  no  cierto  que  se  ha  atribuido  el  derecho  \  sostiene  las  pretensiones  de 
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The  decision  regarding  the  admission  of  the  appeal  must  be  announced  forth- 
with together  with  a  declaration  of  the  grounds.  For  the  hearing  of  the  appeal 
by  the  Superior  Court  itself  two  members  thereof  are  replaced  by  two  other  Judges, 
with  power  of  voice  and  vote. 

The  Court  so  constituted  must  deliver  its  judgment  within  the  period  of  40  days. 

Challenge  of  judges  and  registrars  (judicial  officials).  One  must  distinguish  the 
following  classes  of  judges :  assistant  judges,  judges  of  a  full  tribunal,  as  for  example 
the  members  of  the  Court  of  Appeal,  and  members  of  the  Supreme  Court. 

Assistant  judges  can  be  challenged  without  cause  stated  (but  only  once  in 
the  course  of  each  suit)  at  the  presentation  of  the  claim,  or  on  tlie  lodging  of  the  first 
pleading  after  the  person  objecting  becomes  acquainted  with  the  name  of  the  judge 
to  whom  it  has  fallen  to  preside  over  the  proceeding. 

By  an  appropriate  method  the  challenge  of  a  member  of  the  Superior  Court, 
or  of  the  Court  of  Appeal,  can  take  place,  if  the  same  is  put  forward  within  the  period 
of  24  hours  after  the  amiouncement  of  the  order  "Autos"  (by  which  order  it  is  noti- 
fied that  judgment  is  about  to  be  pronounced  without  further  proceedings). 

With  the  exception  of  the  cases  set  forth,  the  causes  wliich  exist  for  challenge 
must  be  declared.  Such  causes  are  similar  to  those  which  disquahfy  witnesses  from 
being  received  as  such  in  a  defined  litigation.  The  challenge  must  be  put  for- 
ward directly  before  the  judge  to  whom  it  has  reference,  and  thereupon  the  decision 
must  be  given  by  the  Superior  Court. 

In  the  declaration  of  challenge  must  be  set  forth  the  witnesses  who  can  make 
oath  regarding  the  accuracy  of  the  cause  of  challenge  put  forward.  The  hke  grounds 
and  procedure  apply  to  the  challenge  of  judicial  officials,  or  of  registrars. 

The  costs  occasioned  by  a  challenge  which  is  found  not  sustainable  naturally 
fall  upon  the  party  who  formulated  it. 

Interlocutory  proceedings.  Two  classes  of  interlocutory  proceedings  exist  in 
the  civil  procedme  of  Paraguay:  those  which  delay  the  course  of  the  principal 
suit,  and  those  which  have  no  influence  whatever  thereon.  The  former  are  recorded 
on  the  same  file  as  the  principal  documents  in  the  suit ;  the  latter  are  recorded  se- 
parately from  such  principal  documents.  The  costs  occasioned  by  any  interlocutory 
proceeding  whatever  wliich  should  be  found  not  sustainable,  are  at  the  charge  of 
the  party  who  instigated  it. 

The  procedure  for  its  consideration  is  the  same  as  that  which  is  prescribed  for 
the  consideration  of  dilatory  pleas. 

Questions  of  jurisdiction.  Questions  of  jurisdiction  can  be  raised  in  two  distinct 
ways;  by  the  process  of  prohibition,  and  by  the  process  of  refusal  to  submit. 

In  the  former  case  the  party  attends  in  person  before  the  judge  who  in  his  view 
is  the  person  competent,  and  petitions  him  that  by  virtue  of  his  office  he  may  issue 
directions  to  his  colleague,  in  order  to  claim  from  him  the  cognizance  of  the  pleadings. 

In  the  latter,  where  the  challenge  to  the  jurisdiction  is  by  refusal,  the  party 
appears  before  the  judge  himself  whom  he  regards  as  incompetent,  claiming  the  sus- 
pension of  the  judgment,  and  the  remission  of  the  proceeding  to  the  competent 
judge. 

When  can  questions  of  jurisdiction  be  raised?  Only  before  having  presented 
the  statement  of  claim,  or  that  of  defence,  respectively,  there  being  no  power  to 
raise  the  question  of  jurisdiction  first  by  the  method  of  prohibition,  and  afterwards 
by  that  of  refusal  to  submit,  or  vice  versa.  Every  judgment  on  a  question  of  juris- 
diction can  be  the  subject  of  appeal. 

IX.  Proceeding  for  jactitation. 

This  takes  place  when  any  one  assumes  to  himself  without  any  judicial  author- 
ity a  right  which  belongs  to  another  person. 

In  such  case  the  person  who  regards  himself  as  prejudicially  affected  can  raise 
the  proceeding  of  jactitation. 

The  claim  must  be  adjusted  to  the  ordinary  requisites  common  to  every  claim, 
and  must  further  be  expressed  with  the  utmost  precision,  together  with  the  facts 
upon  which  it  is  grounded,  the  time  and  place  at  wliich  they  took  place,  as  well  as 
the  mamier  in  which  they  were  brought  to  the  knowledge  of  the  apphcant. 

When  the  claim  has  been  lodged:  1.  It  is  required  from  the  defendant  that  he 
should  show  whether  or  not  he  has  attributed  the  right  to  himself  and  upholds  the 
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que  se  trata.  Si  lo  niega,  habra  de  confirmar  su  negativa  con  juramento,  y  en 
su  virtud  termina  el  procedimiento  con  la  entrega  del  acta  extendida  al  demandante, 
a  los  efectos  que  eventualmente  pudieran  convenirle ;  —  2.  °  Si  el  demandado  afirma 
y  sostiene  sus  pretensiones,  le  requerira  el  Juez  para  que  en  el  termino  de  diez 
dias  presente  la  correspondiente  demanda  contra  el  demandante  para  hacerlas  valer, 
bajo  apercibimiento  de  que  de  no  hacerlo  sera  condenado  a  guardar  silencio,  a  la 
perdida  de  todo  derecho  que  a  eUa  s?e  refiera  y  al  page  de  las  costas. 

(Lo  mismo  procede  en  el  caso  de  que  se  abstuviere  el  requerido  de  responder 
6  diere  una  contestacion  ambigua). 

Esta  demanda  de  jactancia  no  puede  utilizarse  sin  embargo  con  respecto  a 
derechos  que  dimanan  6  pueden  dimanar  de  preceptos  legales  (v.  g.  el  de  alimentos, 
el  de  indemnizacion  de  perjuicios,  etc.) 

X.  De  la  ejecucion  de  sentencias  de  tribunales  extranjeros. 

Fuerza  del  fallo.  La  fuerza  y  efectos  de  ini  fallo  pronunciado  por  un  Tribunal 
extranjero  (no  paraguayo)  depende  de  las  disposiciones  contenidas  en  el  tratado 
celebrado  con  el  Estado  de  donde  proceda  el  fallo.  Existen  tratados  especialmente 
con  la  Republica  Argentina,  con  el  Brasil  y  el  Uruguay;  pero  con  todo,  en  estos 
Estados  queda  limitada  la  eficacia  de  una  sentencia  de  los  Tribunales  paraguayos 
a  la  determinacion  de  los  hechos  probados  y  fijacion  de  las  cuestiones  en  litigio. 

En  realidad  el  fallo  extranjero  no  tiene  fuerza  ejecutoria  por  si  pues  no  se  eje- 
cuta  desde  luego,  sLno  que  para  ello  precisaria  en  todo  caso  solicitar  la  ejecucion 
con  una  nueva  demanda  que  deberia  tramitarse  por  el  procedimiento  ordinario 
como  otra  demanda  cualquiera. 

Los  articulos  493  y  494  de  la  ley  executoria  establecen  la  siguiente  regla: 

En  caso  de  que  el  tratado  celebrado  sobre  esta  materia  con  la  nacion  extran- 
jera  de  donde  proceda  el  fallo  no  contuviese  ninguna  disposicion  positiva,  se 
apUcaran  las  siguientes  reglas: 

Una  sentencia  firme  dictada  por  un  tribunal  extranjero  tiene  fuerza  ejecu- 
toria median te  reuna  las  circunstancias :  L°  Que  scare  sultado  del  ejercicio  de  una 
accion  personal  (actio  personalis) ;  —  2.  °  Que  la  obligacion  a  que  se  refiera,  pueda 
ser  tambien  exigible  segiin  la  ley  paraguaya;  —  3.°  Que  la  sentencia  tenga  los 
requisitos  necesarios  segun  las  disposiciones  de  la  legislacion  del  pais  de  que 
proceda  y  que  las  firmas  de  los  jueces  y  actuaries  se  haUen  debidamente  legaUzadas 
(por  el  Presidente  de  la  Audiencia  Territorial,  Ministro  de  Justicia,  Ministro  del 
Exterior  y  Consul  paraguayo);  —  4.°  Que  el  fallo  no  fuere  dictado  en  rebeldia. 

La  cuestion  relativa  a  la  posibiUdad  de  ejecutar  la  sentencia  la  resuelve, 
oido  el  defensor  de  los  intereses  nacionales  (Fiscal  del  Estado),  el  Juez  de  primera 
instancia,  y  por  consiguiente  tratandose  de  asuntos  mercantiles,  el  Juez  de  co- 
mercio.  La  resolucion  del  Juez  es  apelable.  Si  se  da  lugar  a  la  peticion  de  ejecucion, 
Be  abrira  el  procedimiento  ejecutivo  que  ya  hemos  relacionado  posteriormente. 

XI.  Los  interdictos. 

Los  interdictos  procesales  se  amoldan  perfectamente  al  concepto  universal- 
mente  admitido  respecto  a  estos  medios  legales. 

Constituyen  procedimientos  breves  y  sumarios  que  tienen  por  objeto:  1.°  Ad- 
quirir  una  posesion;  ■ —  2.°  Mantener  una  posesion;  —  3.°  Recobrar  una  posesion; 
—  4.°  Impedir  una  nueva  construccion. 

Segun  el  articulo  498  de  la  ley  procesal  hay  que  observar: 

Respecto  al  1.°  de  estos  interdictos  se  requieren  como  premisas  6  su- 
puestos  juridicos,  las  circiuistancias  de  que  el  demandante,  si  no  posee  un  titulo 
de  propiedad  en  toda  regla,  tenga  por  lo  menos  im  titulo  tal  que  haga  verosimil 
la  presuncion  de  que  le  corresponde  la  posesion  de  la  cosa,  y  que  ningun  otro  posea 
la  misma  cosa  a  titulo  de  propietario  6  de  ususfructuario. 
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pretensions  in  question.  If  he  should  deny  it,  he  will  be  obliged  to  confirm  his  denial 
upon  oath,  and  in  virtue  thereof  the  proceeding  terminates  with  the  delivery  to 
the  plaintiff  of  tlie  record  duly  set  forth,  with  the  effect  that  the  parties  will  be  able 
to  arrive  at  an  understanding  thereon ;  —  2.  If  the  defendant  affirms  and  maintains 
his  pretensions,  the  judge  will  direct  him  to  present  against  the  plaintiff  within 
the  period  of  ten  days  the  appropriate  counterclaim  in  order  to  make  them  of  avail, 
under  penalty  in  the  event  of  his  not  doing  so  of  being  condemned  to  forego  any  as- 
sertion of  right,  to  lose  every  advantage  which  might  accrue  to  him  in  respect  thereof, 
and  to  pay  the  costs. 

(The  like  procedure  is  followed  in  the  event  of  his  disregarding  the  request  to 
put  in  his  reply,  or  where  he  puts  forward  an  ambiguous  defence.) 

This  claim  of  jactitation,  however,  cannot  be  utihzed  with  regard  to  rights 
which  arise,  or  may  arise,  from  legal  directions  (for  example,  that  of  ahmentary 
provision,  that  of  compensation  for  losses,  and  the  hke). 

X,  Of  the  execution  of  judgments  of  foreign  Courts. 

Force  of  the  judgment.  The  force  and  effect  of  a  judgment  pronomiced  by  a 
foreign  court  (that  is  to  say  by  one  not  of  Paraguay)  depends  upon  the  provisions 
contained  in  the  treaty  entered  into  with  the  State  whence  the  judgment  proceeds. 

In  particular  there  exist  treaties  with  the  Argentine  Republic,  with  Brazil 
and  with  Uruguay;  but  in  any  case,  the  efficacy  of  a  judgment  in  such  States  in 
the  Courts  of  Paraguay  is  Umited  to  the  defining  of  the  facts  proved,  and  the  fixing 
of  the  questions  at  issue  in  the  htigation. 

In  reahty  the  foreign  judgment  does  not  have  executive  force  because  it  is  not 
forthwith  put  mto  execution,  but  must  in  every  case  be  subject  to  execution  being 
requested  thereon  by  means  of  a  fresh  claim  which  must  pursue  its  course  by  the 
ordinary  method  of  procedure,  just  as  in  the  case  of  any  other  claim. 

Articles  493  and  494  of  the  Law  regulating  execution  lay  down  the  following  rule : 

In  cases  where  the  treaty  effected  in  this  regard  with  the  foreign  nation  whence 
the  judgment  proceeds  should  not  contain  any  positive  provision,  the  following 
rules  are  apphcable: 

A  judgment  finally  decreed  by  a  foreign  comi;  has  executive  force  provided 
that  it  is  attended  by  the  followng  circumstances :  1 .  That  it  has  resulted  from  the 
exercise  of  a  personal  action  {actio  personalis) ;  —  2.  That  the  obhgation  to  which 
it  has  reference  is  one  which  is  also  enforceable  according  to  the  law  of  Paraguay; 
—  3.  That  the  judgment  should  have  the  necessary  requisites  according  to  the  pro- 
visions of  the  legislation  of  the  coiuitry  from  which  it  proceeds,  and  that  the  signa- 
tures of  the  judges  and  officials  should  be  found  duly  authenticated,  (by  the  Pre- 
sident of  the  Judicial  District,  Minister  of  Justice,  Minister  of  Foreign  Affairs  and 
Paraguayan  consul);  —  4.  That  the  judgment  should  not  have  been  pronounced 
in  default. 

The  issue  regarding  the  possibility  of  putting  the  judgment  into  execution  is 
decided  after  hearing  the  representative  of  the  national  interests  (the  Treasury 
Counsel  of  the  State),  by  the  Judge  of  first  instance,  and  consequently,  where  it 
is  a  decision  regarding  commercial  affairs,  by  the  Commercial  Judge.  The  deci- 
sion of  the  Judge  is  capable  of  being  reviewed  on  appeal.  If  the  petition  for  exe- 
cution is  approved  the  proceedings  in  execution  which  we  hereafter  describe  may  be 
commenced. 

XI.  Interdicts. 

Interdicts  by  process  of  law  are  framed  precisely  in  accordance  with  the  prin- 
ciples generally  accepted  regarding  such  legal  methods. 

They  constitute  short  and  summary  proceedings  having  for  their  object:  1.  To 
acquire  possession;  —  2.  To  retain  possession;  —  3.  To  recover  possession;  —  4.  To 
prevent  a  new  building. 

According  to  Ai't.  498  of  the  Law  of  Procedure  the  following  rules  must  be 
observed : 

Regarding  the  first  of  these  interdicts  it  is  required,  as  juridical  premisses 
or  presumptions,  that  the  plaintiff,  if  he  does  not  possess  a  fuU  proprietary  title 
in  every  respect,  should  have  at  least  a  title  such  as  may  afford  a  fair  presumption 
that  the  right  to  the  possession  of  the  thing  belongs  to  him,  and  that  no  other  per- 
son possesses  such  thing  by  title  of  owner  or  of  usufructuary. 
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Concurrierido  estos  dos  requisites,  se  inicia  el  procedimiento  con  la  publicacion 
por  durante  15  dias,  de  edictos  anunciando  la  pretension  del  demandante. 

Si  no  so  presenta  nadie  a  contradecirla,  se  otorga  la  posesion,  pero  si  se  pre- 
sentare  otro  con  mejor  derecho,  cuyo  caso  ocurre  tambien  cuando  la  cosa  tiene 
poseedor,  contra  el  cual  debe  dirigirse  la  deinanda,  se  abre  el  juicio  citando  a  las 
partes  con  tres  dias  de  anticipacion,  se  recibe  declaracion  sumariamente  a  los  tes- 
tigos,  etc.  (no  mas  de  cinco)  y  dentro  de  los  tres  dias  siguientes  se  dicta  sentencia, 
la  cual  ha  de  contener  en  todo  caso  la  clausula  de  <<sin  perjuicio  de  mejor  derecho*, 
es  decir,  con  salvedad  del  derecho  que  pueda  tener  un  tercero. 

En  cuanto  al  2.  °  interdicto,  son  supuestos  necesarios  del  mismo  que  el  recurrente 
se  haUe  realmente  en  posesion  de  la  cosa,  y  que  haya  tenido  lugar  una  perturbacion 
de  esta  posesion  por  hechos  que  han  de  expresarse  en  la  demanda. 

En  la  tramitacion  de  este  interdicto,  despues  de  la  comparecencia  como  en  el 
anterior  y  oidas  las  partes,  dentro  de  tres  dias  se  dictara  fallo,  el  cual  se  limitara 
extrictamente  a  disponer  se  mantenga  en  la  posesion  al  perturbado  en  eUa,  6  a 
declarar  la  improcedencia  del  interdicto. 

Las  pruebas  versaran  esclusivamente  sobre  el  estado  de  posesion  y  los  hechos 
constitutivos  de  la  perturbacion. 

En  el  3.°  de  los  interdictos  mencionados  son  supuestos  del  mismo  la  existencia 
de  una  posesion  6  tenencia  de  la  cosa  y  la  privacion  de  eUa,  por  la  fuerza  6  por  otros 
medios  ilicitos. 

Tanto  el  fallo  como  las  pruebas  han  de  concretarse  natm'almente  a  estos  dos 
extremos.  En  el  fallo,  6  bien  se  declara  la  improcedencia  de  la  demanda,  6  bien 
se  dispone  la  reintegracion  al  demandante  en  la  posesion  6  tenencia  de  la  cosa.  (Ob- 
servese  que  en  este  interdicto  se  ampara  aiin  la  simple  tenencia). 

En  los  tres  interdictos  expUcados  cabe  apelacion  ante  el  Tribunal  Superior. 

En  el  interdicto  de  nueva  construccion  6  de  obra  nueva  se  acuerda  provisional- 
mente  la  suspension  de  esta  y  se  precede  despues  en  la  forma  dispuesta  para  los 
interdictos  de  mantener  y  recuperar  la  posesion. 

Los  otros  procedimientos  especiales,  contenidos  en  los  articulos  520  a  559  de 
la  ley  de  Enjuiciamiento  civil  referentes  al  desahucio,  declaracion  de  pobreza, 
reclamacion  de  aUmentos,  y  mediciones,  apenas  tienen  importancia  para  el  objeto 
del  presente  estudio.  Por  consiguiente  nos  hmitaremos  a  exponer  ligeramente  los 
de  desahucio  y  de  medicion  para  conferir  la  posesion  judicial  de  inmuebles,  pres- 
cindiendo  de  los  dos  restantes  en  beneficio  de  la  brevedad,  ya  que  para  el  comercio 
carecen  de  interes. 

Desahucio  de  un  inquilino  6  arrendatarlo.  En  el  desahucio  de  un  inquiUno 
6  arrendatario  hay  que  distinguir  dos  casos:  1.°  Que  la  demanda  se  funde  en  causa 
distinta  de  la  f alta  de  pago  del  precio  de  alquiler  6  arriendo  y  —  2.  °  Que  se  funde 
en  dicha  falta  de  page. 

En  el  primer  caso  hay  que  atender  a  si  existe  6  no  fijacion  de  plazo  en  el 
contrato. 

Si  se  ha  fijado  plazo,  el  inquilino  6  arrendatario  debe  abandonar  la  finca  una 
vez  transcurrido  el  plazo  senalado  y,  de  no  hacerlo,  procede  el  desahucio. 

Si  no  hay  prescripcion  sobre  este  punto  en  el  contrato,  se  aplican  supletoria- 
mente  las  disposiciones  del  Codigo  civil  relativas  a  la  terminacion  de  los  plazos 
de  arriendo. 

Una  vez  vencido  el  plazo,  conforme  al  contrato  6  a  la  ley,  debe  dictar  el  Juez 
sentencia  de  desahucio.     Esta  sentencia  no  es  apelable. 

Si  el  contrato  de  arriendo  presentado  al  Juez  fuere  tachado  de  falso,  se  admitira 
prueba  sobre  esta  afirmacion  y  el  procedimiento  en  su  consecuencia  se  acomodara 
al  juicio  ordinario 

El  auto  en  que  esto  se  disponga  es  apelable. 
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Where  these  two  requisites  coincide,  the  process  commences  by  the  pubhca- 
tion  during  15  daj's  of  notices  advertising  the  claim  of  the  plaintiff. 

If  nothing  is  advanced  by  way  of  contradiction,  possession  is  dehvered,  but 
if  another  with  better  right  should  present  himself  (whicli  case  occurs  for  example 
when  the  thing  is  in  possession  of  a  person  against  whom  tlie  claim  ought  to  be  direc- 
ted), the  suit  is  commenced  by  the  citation  of  the  parties  after  three  days  notice. 
The  declaration  of  the  witnesses  (not  being  more  than  five)  is  forthwith  taken  etc., 
and  within  the  three  days  following  judgment  is  pronounced,  which  in  any  case 
must  contam  the  clause  "without  prejudice  to  higher  right",  that  is  to  say,  with 
the  saving  of  the  right  which  any  third  person  may  have. 

Regarding  the  second  form  of  interdict  the  necessary  circumstances  are  that 
the  applicant  should  be  found  actually  in  possession  of  the  thing,  and  that  there 
should  have  taken  place  a  disturbance  of  that  possession  by  acts  which  must  be  set 
forth  in  the  claim. 

In  the  process  of  this  interdict,  after  the  entry  of  appearance  as  in  the  former 
instance,  and  the  hearing  of  the  parties,  the  judgment  will  be  pronounced  witliin 
three  days,  and  this  must  be  strictly  Umited  to  the  direction  that  the  person  disturb- 
ed therein  may  maintain  liimself  in  possession,  or  to  making  a  declaration  of  the 
refusal  of  the  interdict. 

The  evidence  must  exclusively  deal  with  the  circumstances  of  the  possession 
and  the  facts  constitutive  of  the  disturbance. 

Li  the  tliird  of  the  forms  of  interdict  above  mentioned  the  essentials  relating 
thereto  are  the  existence  of  the  possession  or  custody  of  the  thing  and  the  depri- 
vation thereof  by  violence  or  by  other  unlawful  means. 

The  judgment  as  well  as  the  evidence  must  naturally  be  directed  to  those  two 
essentials.  In  the  judgment  either  the  failure  of  the  claim  is  declared,  or  the  restora- 
tion of  the  plaintiff  in  the  possession  or  holding  of  the  thing  is  directed.  (It  is  to 
be  observed  that  in  this  interdict  even  mere  actual  custody  is  protected.) 

In  the  case  of  the  three  interdicts  described  above  an  appeal  hes  to  the  Superior 
Court. 

In  the  interdict  regarding  a  new  building  or  new  construction  the  suspension 
thereof  is  granted  provisionally,  and  thenceforward  there  is  a  proceeding  in  the 
manner  prescribed  for  the  interdicts  for  maintaining  and  recovering  possession. 

The  other  special  processes,  contained  in  articles  520  to  529  of  the  Law  of  Judi- 
cial Procedure  on  the  Civil  Side  referring  to  ejectment,  declaration  of  poverty,  claim 
for  ahmentary  provision,  and  for  measurement,  scarcely  have  sufficient  importance, 
having  regard  to  the  scope  of  the  present  work.  Consequently  we  shall  limit  our- 
selves to  a  brief  sketch  of  those  of  ejectment  and  of  measurement  in  order  to  transfer 
the  judicial  possession  of  immoveable  property,  dispensing  with  the  two  remaining 
ones  for  the  sake  of  brevity,  as  well  as  for  their  lack  of  interest  from  the  commercial 
point  of  view. 

Ejectment  of  a  tenant  or  leaseholder.  In  the  recovery  of  land  from  a  tenant 
or  leaseholder  it  is  necessary  to  distinguish  two  classes  of  cases:  1.  Wliere  the  claim 
is  founded  on  a  ground  distinct  from  default  in  payment  of  the  rent  of  the  tenancy 
or  holding,  and  —  2.  Where  it  is  founded  on  such  default  in  pajment. 

In  the  first  case  it  must  be  ascertained  whether  or  not  there  exists  a  term  fixed 
in  the  contract. 

If  a  term  has  been  fixed,  the  tenant  or  leaseholder  must  surrender  the  estate 
whenever  the  assigned  period  has  elapsed,  and  where  this  is  not  done  the  process 
of  ejectment  takes  place. 

If  there  should  be  no  stipulation  in  the  contract  regarding  this  point,  the  pro- 
visions of  the  Civil  Code  regarding  the  termination  of  the  periods  of  letting  are 
apphed  by  way  of  supplement. 

When  once  the  term  has  expired  in  accordance  with  the  contract  or  with  the  law, 
the  Judge  must  pronounce  judgment  of  ejectment.  This  judgment  is  not  the  sub- 
ject of  an  appeal. 

If  the  contract  of  letting  brought  before  the  judge  should  be  impugned  for  falsi- 
fication, evidence  on  this  head  must  be  admitted,  and  the  proceeding  in  its  sub- 
sequent stages  accords  with  the  ordinary  suit  at  law. 

The  judgment  in  which  that  is  disposed  of  may  be  the  subject  of  an  appeal. 
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En  los  desahucios  es  competente,  aun  cuando  se  trate  de  comerciantes,  el 
Juez  de  paz  en  lo  civil;  pero  si  proceden  de  contratos  de  alquiler  6  arriendo  de  valor 
superior  a  1000  Pesos  lo  sera  el  Juez  de  primera  instancia. 

XII.  El  juicio  6  procedimiento  de  medicion  6  deslinde. 

Consiste  en  la  medicion  de  una  finca  cuyo  dominie  por  una  causa  legitima 
se  ha  transmitido  a  otra  persona,  que  se  verifica  previo  llamamiento  de  todos  los 
colindantes,  a  fin  de  evitar  ulteriores  cuestiones  respecto  a  los  limites  6  lindes  de 
la  misma. 

Dicho  procedimiento  se  incoa  a  instancia  del  propietario  mediante  la  pre- 
sentacion  por  este  del  titulo  de  propiedad,  y  en  su  virtud  se  anuncia  la  medicion 
por  durante  15  dias  en  los  periodicos. 

En  rigor  es  este  procedimiento  uno  de  aquellos  que  se  inician  y  se  siguen  <fuera 
de  litigio»;  pero  en  el  caso  de  oposicion  por  parte  de  algun  interesado,  que  ha  de 
formularse  en  el  acto  de  la  medicion,  presentando  los  titulos  de  propiedad,  se  aco- 
moda  el  mismo  a  los  tramites  del  juicio  ordinario,  acordando  al  efecto  el  juez  el  re- 
cibimiento  a  prueba  para  acreditar  los  motives  de  oposicion. 

XIII.  El  juicio  hereditario   (testamentaria) . 

Arts.  559 — 618.  Es  el  procedimiento  que  se  sigue  respecto  a  una  herencia  cuando 
existe  una  disposicion  testamentaria  6  herederos  conocidos,  parientes  del  difunto 
hasta  el  sexto  grado  de  consanguinidad. 

Este  procedimiento  llamado  commimente  <<testamentaria»  tiene  apUcacion: 
1.°  Cuando  existen  herederos  cuya  capacidad  legal  esta  en  algun  modo  limitada, 
como  los  menores  (aunque  esten  emancipados),  6  se  haUan  incapacitados,  como 
los  sordo-mudos,  hijos  postumos,  dementes,  ausentes  cuya  existencia  sea  inciertae 

—  2.°  Cuando  terceras  personas,  especialmente  acreedores  que  tienen  naturalment; 
un  interes  en  la  division  de  la  herencia,  se  opusieran  a  la  particion  extrajudicial; 

—  3.  °  Cuando  los  herederos,  si  bien  legalmente  capacitados,  no  pudieren  Uegar  a 
un  acuerdo  respecto  del  reparto  de  la  herencia. 

De  lo  expuesto  se  infiere  claramente  cuales  son  las  personas  que  pueden  instar 
este  procedimiento,  6  sea  todas  las  que  acabamos  de  mencionar,  6  sus  respectivos 
representantes  legales,  y  ademas  tambien  los  acreedores  de  los  herederos  y  en 
general  todo  aquel  que  con  arreglo  a  la  ley  tenga  un  interes  reconocido  en  la  herencia. 

Un  mismo  curador  no  puede  naturalmente  representar  los  intereses  de  varias 
personas  que  los  tengan  opuestos;  y  por  tanto  en  este  caso  ha  de  nombrarse  un 
curador  para  cada  una  de  las  partes,  en  particular  para  cada  uno  de  los  legalmente 
incapacitados. 

En  este  procedimiento  es  competente  unicamente  el  Juez  en  lo  civil. 

En  el  mismo  Juzgado  que  conozca  de  la  testamentaria  se  presentaran  todas 
las  demandas  que  tengan  relacion  con  la  herencia,  en  especial  las  de  los  acreedores 
del  difunto  por  acciones  personales. 

La  primera  condicion  para  la  apertura  de  este  juicio  es  la  presentacion  del 
certificado  de  defuncion  del  causante,  y  la  del  testamento,  si  el  que  lo  promueve 
es  heredero  6  legatario;  6  si  es  acreedor,  el  titulo  de  credito. 

La  reclamacion  de  un  credito  mercantU  contra  el  difunto  tambien  ha  de  de- 
ducirse  ante  el  Juez  que  entienda  de  la  testamentaria,  y  la  demanda  se  sustanciara 
como  un  juicio  civil  ordinario. 

El  procedimiento  caracteristico  de  las  testamentarias  consiste  en  la  convocatoria 
de  las  personas  interesadas  en  la  herencia  a  una  comparecencia  en  la  cual  se  forma 
el  inventario  de  los  bienes  existentes  y  se  nombra  un  administrador  para  los  mismos, 
excepto  para  el  dinero  en  metaUco  que  se  deposita.  La  eleccion  del  administrador 
recaera  en  su  caso  en  el  conyuge   sobreviviente  6  en  el  heredero  mas  proximo. 

El  inventario  estara  de  manifiesto  en  el  Juzgado  de  3  a  10  dias  (segun  estime 
el  Juez)  a  disposicion  de  las  partes  para  su  examen. 
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In  ejectments,  even  when  it  is  a  question  between  traders,  the  Justice  of  the 
Peace  in  civil  cases  is  competent;  but  if  such  proceedings  arise  from  contracts  of 
letting  or  leasing  of  a  value  higher  than  1000  Pesos  the  jurisdiction  is  in  the  Judge 
of  First  Instance. 

XII.  The  suit  or  proceeding  for  measurement  or  delimitation. 

This  consists  in  the  admeasurement  of  an  estate  the  owiiership  of  which  has 
been  transferred  for  good  consideration  to  another  person,  which  is  carried  through 
after  previous  notification  to  all  the  adjoining  owners,  in  order  to  prevent  subse- 
quent questions  regarding  the  extent  or  boundaries  thereof. 

Such  proceeding  is  commenced  at  the  instance  of  the  owiicr  by  means  of  the 
lodging  by  him  of  the  title  of  ownership,  and  by  virtue  thereof,  the  dehmitation 
is  notified  in  the  newspapers  for  the  space  of  15  days. 

Strictly  this  proceeding  is  one  of  those  wliich  are  begun  and  carried  through 
as  "non-contentious  business";  but  in  the  event  of  opposition  on  the  part  of  any 
person  interested,  which  must  be  formulated  in  the  course  of  the  proceeding  for  the 
measurement,  with  the  production  of  the  title  of  ownersliip,  it  is  conducted  in  every 
way  according  to  the  steps  in  an  ordinary  suit  at  law,  the  judge  for  that  purpose 
directing  the  taking  of  evidence  in  order  to  support  the  grounds  of  opposition, 

XIII.  The  suit  of  succession    (testamentary). 

Arts.  559 — 618.  This  is  the  process  which  is  pursued  regarding  an  inheritance 
when  there  exists  a  testamentary  disposition,  or  known  heirs  who  are  relations 
of  the  deceased  within  the  sixth  degree  of  consanguinity. 

This  proceeding,  generally  termed  "testamentary",  has  apphcation:  1.  When 
there  exist  heirs  whose  capacity  at  law  is  in  any  way  Umited,  such  as  minors  (al- 
though they  may  be  emancipated),  or  where  they  are  found  wanting  in  capacity, 
such  as  deaf  mutes,  posthumous  children,  lunatics,  persons  absent  whose  existence 
may  be  micertain;  —  2.  Wlien  third  persons,  especially  creditors  who  have  natur- 
ally an  interest  in  the  division  of  the  inheritance,  should  be  opposed  to  the  distri- 
bution thereof  outside  the  court;  — •  3.  When  the  heirs,  although  of  complete 
capacity  at  law,  cannot  arrive  at  an  agreement  regarding  the  partition  of  the 
inheritance. 

From  what  has  been  described  it  can  be  clearly  inferred  who  are  the  persons 
who  can  set  this  proceeding  on  foot,  that  is  to  say,  all  those  whom  we  have  set  forth 
above  or  their  respective  legal  representatives,  and  further  also  creditors  of  the  heirs, 
and  in  general  any  such  persons  as  La  accordance  with  the  law  have  a  recognised 
interest  in  the  inheritance. 

One  and  the  same  curator  naturally  cannot  represent  several  persons  who 
may  have  interests  opposed  to  one  other ;  and  in  such  case  to  that  extent  there  must 
be  nominated  one  curator  for  each  of  the  parties,  in  particular  for  each  one  of  those 
incapacitated  in  the  view  of  the  law. 

In  this  proceeding  the  judge  on  the  civil  side  alone  has  jurisdiction. 

In  the  same  court  wliich  has  cognizance  of  the  testamentary  suit  shall  be  pre- 
sented all  claims  which  have  relation  to  the  inheritance,  especially  those  of  creditors 
of  the  deceased  in  respect  of  personal  rights  of  action. 

The  first  condition  for  the  commencement  of  tliis  suit  is  the  production  of  the 
certificate  of  the  death  of  the  testator,  and  the  lodgment  of  the  will,  if  the  person 
who  takes  the  proceeding  is  the  heir  or  legatee ;  or  if  he  is  a  creditor,  the  proof  of  his 
claim. 

The  putting  forward  of  a  commercial  claim  against  the  deceased  must  also  be 
the  subject  of  proof  before  the  judge  who  has  cognizance  of  the  testamentary  suit, 
and  the  claim  must  be  sustained  in  the  same  way  as  in  an  ordinary  civil  suit  at  law. 

The  essential  procedure  for  testamentary  suits  consists  in  the  convening  of  the 
persons  interested  in  the  inheritance  to  an  audience  at  which  the  inventory  of  the 
existing  property  is  framed,  and  an  administrator  is  nominated  thereof,  except 
in  so  far  as  concerns  the  sum  in  ready  cash,  which  must  be  deposited.  The  nomina- 
tion as  the  administrator  falls,  as  the  case  may  be,  on  the  surviving  spouse,  or  on  the 
heir  nearest  in  succession. 

The  inventory  hes  open  at  the  court  for  from  3  to  10  days  (as  the  Judge  thinks 
expedient)  at  the  disposal  of  the  j)arties  for  examination  by  them. 
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Cualquier  impugnacion  del  mismo  se  tramita  en  pieza  separada  y  como  un 
juicio  ordinario,  si  por  no  mediar  avenencia  entre  las  partes,  se  hace  necesario  se- 
nalar  un  termino  de  prueba  para  justificar  los  motivos  de  impugnacion. 

La  valoracion  de  los  bienes  (que  reaUza  un  perito  jurado),  sirve  de  base  para 
determinar  los  derechos  que  ban  de  pagarse  por  la  herencia.  Import  an  estos  el 
2%  del  valor  liquido,  despues  de  deducidos  todos  los  gastos,  cuando  los  berederos 
tienen  su  domicilio  en  el  pais  y  el  6%  cuando  residen  en  el  extranjero  (4%  de 
aumento). 

La  resolucion  en  la  cual  acuerda  el  Juez  la  liquidacion  y  division  de  la  herencia, 
ha  de  contener  a  la  vez  otra  convocatoria  de  los  herederos  a  una  nueva  reunion 
en  la  cual  han  de  nombrar  un  perito  para  que  verifique  la  division.  De  no  Uegar 
las  partes  a  un  acuerdo  respecto  de  la  persona  del  perito  6  en  el  caso  de  que  no 
asistan  a  la  reunion,  lo  nombrara  el  Juez  de  oficio. 

XIV.  El  juicio  6  procedimiento  abintestate. 

EI  juicio  ab-intestato.  Se  sigue  este  juicio  cuando  se  ignora  si  hay  disposicion 
testamentaria  y  no  existen  herederos  dentro  el  sexto  grado  de  consanguinidad. 

El  procedimiento  se  inicia  con  la  convocatoria  por  edictos  a  los  interesados 
por  termino  de  30  dias,  6  por  el  de  un  aiio  (si  se  trata  de  herederos  desconocidos 
en  el  extranjero). 

Las  personas  que  quieran  hacer  valer  sus  derechos  han  de  comparecer  ante 
el  Juzgado,  y  se  sustanciara  su  reclamacion  de  igual  manera  que  en  los  juicios  de 
testamentaria. 

Por  consiguiente,  se  abre  casi  siempre  este  juicio  cuando  faUece  un  extranjero 
en  el  Paraguay  sin  dejar  herederos  conocidos  y  sin  testamento. 

El  Juzgado  debe  primeramente  acordar  las  disposiciones  necesarias  para  ase- 
gurar  la  masa  de  la  herencia  y  publicar  los  correspondientes  edictos  haciendo  saber 
la  apertura  del  juicio. 

Si  no  se  presenta  ningun  heredero  dentro  del  plazo  de  los  edictos,  transcurrido 
este,  se  declara  la  herencia  vacante. 

En  este  caso  se  nombra  un  curador  que  ha  de  tomar  inventario  y  pagar  los 
creditos  por  obhgaciones  del  difunto  del  propio  modo  que  en  una  testamentaria. 
Si  despues  de  eUo  quedara  algun  sobrante,  ingresara  el  mismo  en  el  Tesoro  6  Caja 
del  Estado. 

Las  otras  disposiciones  sobre  apertura  y  formalidades  de  un  testamento  cerrado 
no  tienen  interes  en  un  estudio  del  derecho  mercantii,  por  cuyo  motive  prescin- 
diremos  de  eUas. 

XV.  Concurso  civil. 

Lo  mismo  podemos  decir  de  las  disposiciones  relativas  al  concurso  de  un  deu- 
dor  no  comerciante  que  se  contienen  y  detallan  en  el  titulo  XXV  de  la  ley  de  En- 
juiciamiento  civil. 

Declarado  explicitamente  en  el  Codigo  de  comercio  que  cuando  una  persona 
ajena  al  comercio  entre  en  relaciones  mercantiles  con  un  comerciante  es  aphcable 
el  derecho  mercantii,  y  tramitandose  el  juicio  de  concurso  tan  solo  ante  el  juez 
en  lo  civil,  es  claro  que  no  tiene  para  nuestro  estudio  importancia  alguna. 

Ademas,  ha  venido  aseren  la  jJractica  inutil  dicho  juicio  por  la  siguiente  razon. 
El  nuevo  derecho  mercantii  exije  que  todo  aquel  que  se  dedique  a  negocios  de  co- 
mercio se  inscriba  como  comerciante,  y  si  no  lo  verifica,  en  caso  de  concurso,  como 
castigo  a  su  negUgencia,  no  puede  pedir  convenio  con  sus  acreedores  ni  su  reha- 
bihtacion,  por  cuyo  motivo  precisamente  aqueUos  comerciantes  que  temen  por 
su  negocio  generalmente  se  apresuran  a  inscribirse  como  tales  antes  de  que  ocurra 
la  temida  catastrofe,  proceder  bien  particular,  pero  muy  corriente  en  este  pais. 
Claro  que  entonces  no  hay  posibihdad  de  acudir  al  concurso  civil. 

XVI.  Juicio  de  arbitros. 

De  mucha  mayor  importancia  puede  Uegar  a  ser  el  juicio  de  arbitros.  Con 
objeto  de  evitar  procedimientos  judiciales  de  larga  duracion,  se  celebran  contratos 
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Each  objection  thereto  is  entered  under  a  separate  head,  and  as  an  ordinary 
suit  at  law,  if  by  reason  of  no  agreement  being  arrived  at  between  the  parties,  it 
becomes  necessary  to  assign  a  period  for  taking  evidence  to  justify  the  grounds  of 
the  objection. 

The  valuation  of  the  property  (wliich  is  undertaken  by  a  sworn  expert)  provides 
the  basis  for  the  determination  of  the  duties  which  have  to  be  satisfied  by  the  estate. 
Such  duties  amount  to  2%  of  the  net  value  after  all  the  expenses  have  been  deducted, 
when  the  heirs  are  domiciled  witliin  the  country,  and  6%  when  they  reside  abroad 
(4%  increased  rate). 

The  order  in  which  the  judge  settles  the  winding-up  and  division  of  the  inherit- 
ance must  at  the  same  time  contain  another  direction  convenmg  the  heirs  to  a  fresh 
meeting  at  which  an  expert  must  be  nominated  to  carry  out  the  division.  In  the  event 
of  the  parties  not  arriving  at  an  agreement  regarding  the  selection  of  the  expert, 
or  in  the  event  of  their  not  being  present  at  the  meeting,  the  judge  ex  officio  nomi- 
nates him. 

XIV.  The  suit  or  proceeding  on  an  intestacy. 

The  suit  on  intestacy.  This  suit  follows  when  it  is  not  known  whether  there  is 
a  testamentary  disposition,  and  there  do  not  exist  heirs  within  the  sixth  degree 
of  consanguinity. 

The  proceeding  is  commenced  by  the  convening,  bj-  means  of  advertisements, 
of  those  concerned  -nitliin  the  period  of  30  days,  or  within  that  of  one  year  (if  it  is 
a  question  of  unknown  heirs  abroad). 

The  persons  who  desire  to  establish  their  rights  must  cause  appearance  to  be 
entered  at  the  court,  and  their  claims  must  be  substantiated  in  Uke  manner  as  in 
suits  of  a  testamentary  character. 

Consequently,  this  suit  is  brought  whenever  a  foreigner  dies  in  Paraguay  in- 
testate, and  without  leaving  known  heirs. 

The  court  must  in  the  first  place  give  the  directions  necessary  for  the  security 
of  the  estate,  and  pubUsh  the  appropriate  notices  making  known  the  institution 
of  the  suit. 

If  no  heir  presents  himself  within  the  period  fixed  by  the  advertisements,  the 
mheritance  after  the  effluxion  thereof  is  declared  vacant. 

In  that  event  a  curator  is  nominated  who  has  to  take  an  inventory  and  meet 
the  obhgations  of  the  deceased  in  Uke  maimer  as  in  the  case  of  a  testamentary  suit. 
If  after  that  any  surplus  remains,  the  same  shall  be  lodged  in  the  Treasury  or 
Exchequer  of  the  State. 

The  other  provisions  regarding  formahties  consequent  on  a  succession  under 
a  sealed  testament  have  no  interest  in  a  survey  of  commercial  law,  and  on  that 
accomit  we  shall  abstain  from  discussion  regarding  them. 

XV.  Bankruptcy  proceedings  on  the  civil  side. 

We  are  able  to  say  the  same  of  the  provisions  relating  to  the  winding-up  of  the 
estate  of  a  debtor  not  being  a  trader,  which  are  contained  and  set  forth  in  detail 
in  Title  XX\"  of  the  Law  of  Civil  Procedure. 

It  is  explicitly  declared  in  the  Commercial  Code  that  when  a  person  who  is  a 
stranger  to  trade  enters  into  mercantile  relations  with  a  trader  the  commercial 
law  is  applicable,  and  these  proceedings  being  conducted  before  the  judge  on  the 
civil  side  alone,  it  is  clear  that  they  have  no  importance  for  the  purposes  of  our  survey. 

Further,  such  a  proceeding  has  in  practice  come  to  be  of  no  avail  for  the  follow- 
ing reason.  The  new  commercial  law  directs  that  every  one  who  devotes  himself 
to  commercial  business  is  to  be  enrolled  as  a  trader,  and  if  this  is  not  done,  as  a 
punishment  for  his  neghgence  in  the  event  of  bankruptcy,  he  can  request  neither 
the  convening  of  his  creditors,  nOr  his  discharge.  It  is  precisely  on  this  ground  that 
those  traders  who  are  anxious  as  regards  their  business  generally  hasten  to  register 
themselves  as  such  before  the  occurrence  of  the  threatened  disaster,  no  doubt  a  sin- 
gular device,  but  one  very  common  in  this  country.  It  is  clear  then  that  there  is 
no  possibihty  of  relying  upon  the  civil  process  of  bankruptcy. 

XVI.  Arbitration  proceedings. 

Of  much  more  importance  may  be  the  proceeding  by  way  of  arbitration.  With 
the  object  of  avoiding  judicial  proceedings  of  prolonged  duration,  contracts  are  en- 
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por  los  cuales  las  dos  partes  litigantes  se  comprometen  a  confiar  la  decision  de  su 
pleito  a  jueces  drbitros. 

Pero  para  poder  firmar  tales  compromisos  un  tercero  se  requiere  poder  especial, 
por  cuya  razon  es  conveniente  al  otorgar  poderes  para  asuntos  judiciales  en  el 
Paraguay,  incluir  en  el  mismo  la  correspondiente  clausula  para  hacerlo. 

Todos  los  asuntos  que  no  afecten  al  interes  social  6  del  Estado,  ni  a  las  rela- 
ciones  de  caracter  publico,  pueden  someterse  a  la  decision  de  jueces  arbitros. 

No  pueden  someterse  a  la  decision  de  arbitros:  Las  cuestiones  sobre  estado 
civil  y  condicion  de  las  personas ;  —  Las  cuestiones  referentes  a  fincas  del  Estado 
y  de  los  Municipios;  —  Las  cuestiones  en  que  es  parte  el  fiscal  (Procurador  del 
Estado);  —  Las  cuestiones  acerca  la  vaUdez  de  un  testamento;  —  Y  en  general 
todas  aquellas  respecto  a  las  cuales  existe  directa  prohibicion  legal  6  que  el  der- 
echo  publico  no  permite  scan  dirimidas  por  personas  particulares. 

El  contrato  mediante  el  cual  se  obligan  las  partes  a  someter  la  cuestion  litigiosa 
al  juicio  de  arbitros  habra  de  otorgarse  ante  el  Juez  y  el  actuario,  si  el  asunto  se 
haUa  ya  pendiente  en  el  Juzgado;  en  otro  caso  se  otorgara  ante  Notario. 

La  escritura  debe  contener:  los  nombres  y  apellidos,  domicUio  y  estado  de  las 
partes,  y  de  los  arbitros  nombrados,  una  breve  y  precisa  exposicion  de  la  cuestion, 
y  la  multa  pagadera  por  la  parte  que  no  cumpla  lo  convenido  (es  decir,  todos  los 
requisites  para  que  pueda  Uegarse  al  faUo  arbitral). 

En  caso  de  faltar  alguno  de  estos  requisites  sera  nulo  el  contrato. 

Los  arbitros  son  elegidos  uno  por  cada  parte;  en  caso  necesario  puede  el  Juez 
nombrar  a  un  tercero  en  discordia  cuyo  voto  sera  decisive. 

El  procedimiento  del  juicio  de  arbitros,  una  vez  estos  ban  aceptado  y  ban 
prestado  el  correspondiente  juramento,  es  el  mismo  que  el  del  juicio  ordinario. 

Cuando  en  la  escritura  de  compromiso  no  se  senala  el  plazo  dentro  del  cual 
los  jueces  arbitros  ban  de  pronunciar  su  fallo,  deberan  pronunciarlo  dentro  del 
termino  de  un  mes  a  contar  desde  la  aceptacion  del  cargo. 

En  caso  de  disparidad  entre  dos  opiniones,  decide  la  mayoria  de  votos;  pero 
si  la  disparidad  de  opiniones  fuese  tal  que  no  pudiese  alcanzarse  la  mayoria  ab- 
soluta,  habra  de  procederse  al  nombramiento  de  otro  arbitro,  lo  cual  se  efectuara 
por  las  partes,  6  por  el  Juez  en  defecto  de  acuerdo  de  estas. 

Aun  cuando  contra  el  fallo  del  tribunal  arbitral  existen  los  mismos  recursos 
legales  que  contra  cualquiera  otra  sentencia,  no  podr4n  las  partes  ejercitarlos  si 
previamente  ban  renunciado  a  ello. 

Asi  ocurre  tambien  en  el  caso  de  un  juicio  arbitral  establecido  por  la  ley,  por 
ejemplo,  la  determinacion  de  la  participacion  de  los  socios  en  las  ganancias  y  per- 
(fidas  en  el  contrato  de  sociedad. 

En  todos  los  casos  sin  embargo  puede  bacerse  uso  del  recurso  de  nuUdad,  pero 
solamente  fundado  en  la  inobservancia  de  los  requisites  extemos  exigidos  en  el 
faUo.  Por  eUo  se  resuelve  el  recurso  sin  mas  que  el  simple  examen  de  los  autos. 
Si  se  hubiese  estipulado  una  multa,  para  el  caso  de  recurrir  del  fallo  arbitral,  habra 
de  depositarse  su  importe.  Es  competente  para  la  decision  de  los  recursos  el  Juez 
6  Tribunal  que  lo  hubiera  sido  si  el  asunto  no  se  hubiese  sometido  al  juicio  arbitral. 

Igual  procedimiento  es  apUcable  cuando  convienen  las  partes  prescindir  por 
completo  de  una  sentencia  que  se  ajuste  rigurosamente  a  los  preceptos  legales,  con- 
tentandose  con  una  solucion  extrajudicial  del  asunto  por  amigables  componedores 
que  lo  resuelvan  segiin  su  mejor  saber  y  entender. 

Rigen  para  este  juicio  de  amigables  componedores  la  mismas  reglas  que  para 
el  de  arbitros,  con  la  sola  diferencia  de  que  los  <<amigables  componedores»  no  estan 
obUgados  a  faUar  con  arreglo  a  los  preceptos  legales,  sino  como  hemos  dicho  antes 
con  arreglo  a  su  criterio. 

El  plazo  para  recurrir  contra  la  sentencia  en  ambos  juicios  es  de  cinco  dias, 
6  de  30  dias  si  se  trata  del  recurso  de  nuUdad  en  el  de  amigables  componedores; 
pero  este  ultimo  recurso  no  puede  fundarse  sino  en  haber  los  amigables  compone- 
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tered  into  by  which  the  parties  to  a  dispute  agree  upon  the  reference  of  the  subject- 
matter  of  their  contention  to  the  decision  of  arbitral  judges. 

But  for  authority  to  sign  such  agreements  of  reference  to  arbitration  a  third 
person  requires  a  special  power,  for  wliich  reason  it  is  expedient  in  the  creation 
of  powers  authorising  the  carrying  through  of  Utigious  business  in  Paraguay,  to 
include  therein  the  appropriate  clause  to  enable  that  to  be  done. 

All  matters  which  do  not  affect  social  interests,  or  those  of  the  State,  or  rela- 
tions of  a  pubUc  character,  can  be  submitted  to  the  decision  of  arbitral  judges. 

There  camiot  be  submitted  to  arbitration :  Questions  regarding  the  civil  status 
and  condition  of  persons ;  —  Questions  in  reference  to  revenues  of  the  State  and  of 
Municipalities;  —  Questions  to  which  the  fiscal  (State  Attorney)  is  a  party;  — 
Questions  regarding  the  vahdity  of  a  will ;  —  And  generally  all  those  regarding  which 
there  exists  direct  legal  prohibition,  or  where  the  pubUc  law  does  not  permit  that 
they  should  be  adjusted  by  private  persons. 

The  contract  pursuant  to  wliich  the  parties  are  obhged  to  submit  the  question 
in  dispute  to  the  decision  of  arbitrators  must  be  executed  before  the  judge  and  the 
registrar,  if  the  matter  should  already  be  pending  in  the  court;  in  any  other  case 
it  must  be  executed  before  a  notary. 

The  instrument  must  contain;  the  fuU  names,  residences  and  descriptions  of 
the  parties,  and  of  the  arbitrators  nominated,  a  short  and  precise  statement  of  the 
question,  and  the  penalty  payable  by  the  party  who  fails  to  fulfil  the  agreement 
(that  is  to  say,  aU  the  essentials  for  the  proceeding  to  the  point  of  the  arbitral 
award). 

In  the  event  of  any  one  of  these  essentials  being  wanting  the  contract  is  void. 

The  arbitrators  are  chosen  one  by  each  party;  in  case  of  necessity  the  judge 
can  nominate  a  third,  whose  vote  will  be  decisive  in  the  event  of  disagreement. 

The  process  of  reference  to  arbitration,  when  once  the  arbitrators  have  accepted 
the  nomination,  and  have  taken  the  appropriate  oath,  is  the  same  as  that  in  an  ordin- 
ary suit  at  law. 

When  in  the  instrument  of  submission  to  arbitration  no  period  is  assigned 
within  which  the  arbitrators  have  to  pronounce  their  decision,  they  must  pronounce 
the  same  within  the  term  of  one  month  calculated  from  the  acceptance  of  the  charge. 

In  the  event  of  there  being  a  confHct  of  opinion,  the  majority  of  votes  decides; 
but  if  the  confhct  of  opinion  should  be  such  that  the  absolute  majority  is  not  capable 
of  being  ascertained,  there  must  be  a  recourse  to  the  nomination  of  another  arbitra- 
tor, which  nomination  must  be  made  by  the  parties  or,  in  default  of  agreement  be- 
tween them,  by  the  judge. 

Even  when  the  same  rights  of  review  at  law  exist  against  the  decision  of  the  ar- 
bitration tribunal  as  exist  regarding  any  other  judgment,  the  parties  cannot  avail 
themselves  of  such  rights  if  they  have  previously  renounced  the  same. 

So  also  it  happens  in  the  case  of  proceedings  established  by  the  law  itself,  for 
example,  the  determination  of  the  shares  of  partners  in  the  gains  and  losses  arising 
out  of  the  contract  of  partnership. 

In  any  case,  however,  an  application  for  a  declaration  of  nulUty  can  be  made, 
but  only  where  it  is  founded  on  the  non-observance  of  the  external  essentials  made 
obUgatory  for  the  decision.  On  that  account  the  appeal  resolves  itself  into  a  mere 
examination  of  official  documents.  If  a  penalty  should  have  been  stipulated  for, 
its  amount  must  be  deposited  in  the  event  of  the  remission  of  the  arbitral  award. 

The  Judge  who,  or  the  Court  which,  would  have  had  jurisdiction  if  the  question 
had  not  been  submitted  to  arbitration  is  the  competent  authority  for  deciding  upon 
Buch  apphcations. 

The  hke  proceeding  is  apphcable  when  the  parties  agree  wholly  to  forego  a  judg- 
ment strictly  in  accordance  with  legal  principles,  contenting  themselves  with  a  de- 
cision of  the  question  in  dispute  outside  the  court  by  means  of  friendly  interveners, 
who  may  decide  it  according  to  the  best  of  their  knowledge  and  understanding. 

For  this  process  of  friendly  intervention  the  same  rules  are  applicable  as  those 
which  regulate  the  conduct  of  arbitrations,  with  the  single  difference  that  the  friendly 
interveners  are  not  obhged  to  decide  according  to  rules  of  law,  but,  as  we  have  pointed 
out  above,  according  to  their  discretion. 

The  period  for  applying  to  review  the  decision  in  either  proceeding  is  five  days, 
or  thirty  days  if  it  is  a  question  of  nuUity  in  the  case  of  a  proceeding  before  friendly 
interveners;  but  this  last  appeal  can  only  be  founded  upon  the  fact  of  the  friendly 
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dores  dictado  su  fallo  fuera  del  plazo  fijado  6  haber  lesuelto  puntos  no  sometidos 
a  su  decision. 

Laudo  inapelable.  Casi  siempre  se  declara  inapelable  el  laudo  de  los  jueces 
arbitros,  y  si  el  Utigante  no  se  conforma  con  el  mismo,  debe  satisfacer  una  multa 
convencional  de  importe  muy  superior  a  la  cuantia  de  la  cosa  Utigiosa. 

Los  jueces  arbitros  (dos)  son  elegidos  por  las  partes,  y  en  caso  de  disparidad 
entre  ellos  eligen  los  mismos  jueces  arbitros  un  tercero  que  decide  en  definitiva  el 
asunto. 

En  la  practica  se  procura  que  desde  un  principio  los  dos  jueces  arbitros  nombren 
un  tercero  para  el  caso  de  que  entre  ellos  existiera  disparidad  de  opinion,  con  el 
objeto  de  evitar  que  luego  por  ello  se  demorara  la  decision  del  asunto. 

El  fallo  de  los  jueces  arbitros  debe  dictarse  con  sujecion  a  las  mismas  reglas 
que  el  de  un  juez  profesional,  6  sea  que  solamente  pueden  tenerae  en  cuenta  los 
hechos  alegados  y  probados,  y  los  preceptos  legales. 

Aun  cuando  se  haya  renunciado  de  antemano  a  la  interposicion  de  recurso 
contra  el  laudo  de  los  jueces  arbitros,  puede  ejercitarse  siempre  el  de  nulidad  cuando 
media  alguna  de  las  circunstancias  siguientes:  1.°  Haberse  dictado  el  faUo  fuera 
del  plazo  estipulado;  —  2.°  No  haberse  observado  en  el  mismo  las  formaUdades 
legales;  —  3.°  Resol verse  en  el  mismo  puntos  no  sometidos  a  la  decision  de  los 
jueces  arbitros. 

Si  se  intei-pone  recurso  de  nuUdad,  ha  de  quedar  depositado  el  importe  de  la 
multa  convencional,  si  se  hubiese  estipulado,  hasta  la  decision  del  mismo. 

Si  el  pleito  se  sometio  al  Tribunal  arbitral  cuando  se  haUaba  en  ultima  instancia, 
no  cabe  recurso  alguno  contra  el  laudo. 

La  reclamacion  de  nulidad  se  resuelve  brevi  manu  y  sin  nueva  discusion  entre 
las  partes. 

Los  jueces  arbitros  no  pueden  ser  recusados  sino  por  causas  de  que  tengan 
conocimiento  las  partes  con  posterioridad  a  la  escritura  de  compromiso  y  al  nom- 
bramiento  de  aqueUos. 

El  titulo  XXVII  (articulos  731 — 744)  trata  del  juicio  de  amigables  compone- 
dores,  para  el  cual  rigen  los  mismos  prLncipios  que  para  el  anterior,  con  la  diferencia 
de  que  los  amigables  componedores  tienen  que  fallar  segun  su  conviccion,  sin  que 
esten  sujetos  a  ninguna  regla  de  derecho. 

Otra  diferencia  consiste  en  que  en  el  juicio  arbitral  no  pueden  ser  nunca  desig- 
nados  como  jueces  arbitros  los  jueces  6  abogados  que  hubiesen  intervenido  en  el 
pleito  sometido  a  su  decision,  lo  cual  no  rige  respecto  de  los  amigables  compone- 
dores que  nombren  las  partes. 

Como  al  comienzo  de  este  trabajo  ya  hemos  hablado  de  los  abogados  y  de  los 
procuradores,  y  del  caso  en  que  es  indispensable  su  intervencion  (vease  lo  dicho 
al  tratar  de  la  entrega  de  los  autos  para  formular  el  escrito  de  conclusion)  bastara 
liacer  aqui  brevemente  algunas  indicaciones  respecto  a  otras  personas  que  inter- 
vienen  a  veces  en  los  pleitos,  como  son  los  peritos  agrimensores,  los  traductores 
publicos  y  los  tasadores  jurados. 

Los  honorarios  de  los  agrimensores  son  puramente  convencionales. 

Los  traductores  oficiales  perciben  por  pagina  de  un  pUego  de  papel  sellado 
de  1  &  (0,40  marcos  aproximadamente),  que  es  el  que  debe  emplearse  en  todas  las 
actuaciones  judiciales,  de  20  a  40  t??  de  papel  moneda  paraguayo  (aproximadamente 
de  8  a  16  marcos);  pero  pueden  estipularse  honorarios  distintos.  Los  tasadores 
de  fincas  perciben  el  1  %  del  valor  de  las  mismas.  Los  peritos  contadores  por  re- 
gulacion  de  intereses  el  1  %. 

Los  honorarios  de  los  medicos  se  fijan  por  la  direccion  oficial  de  sanidad. 

Los  subastadores  publicos,  llamados  rematadores,  perciben  por  la  venta  de 
inmuebles  el  2%  y  por  la  de  muebles  y  ganado  el  4%.  Los  depositaries  no  pueden 
cobrar  en  ningun  caso  mas  de  un  uno  y  medio  por  ciento  al  mes. 

XVII.  El  procedimiento  in  contumaciam  6  juicio  en  rebeldia. 

Se  Uama  rebelde  a  aquel  que  se  resiste  a  los  mandatos  judiciales.  Pero  la  ex- 
presion  «en  rebeldia»  tiene  indudablemente  un  doble  sentido  porque  la  resistencia  a 
la  autoridad  juicial  puede  dimanar  6  bien  de  la  voluntad  consciente,  6  de  circun- 
stancias que  nada  tienen  que  ver  con  la  voluntad  de  las  partes.    Existe  linicamente 
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interveners  having  published  their  decision  outside  the  period  fixed,  or  where  they 
have  decided  on  points  not  submitted  to  their  consideration. 

Award  not  the  subject  of  an  appeal.  Whenever  the  award  is  declared  not  to  be 
the  subject  of  an  appeal  from  the  arbitrators,  and  the  litigant  does  not  comply  with 
that  condition,  he  must  forfeit  a  penalty  to  be  agreed  upon,  which  may  be  for  an 
amount  considerably  in  excess  of  the  value  of  the  subject-matter  of  the  dispute. 

The  two  arbitrators  are  chosen  by  the  parties,  and  in  the  case  of  disagreement 
between  them  the  arbitrators  themselves  choose  a  third,  who  finally  decides  the 
question. 

In  practice  the  two  arbitrators  usually  nominate  a  third  person  from  the  be- 
ginning, so  that  in  the  event  of  there  existing  a  confUct  of  opinion  between  them, 
delay  in  the  decision  of  the  dispute  by  reason  of  this  having  to  be  done  subsequently 
may  be  avoided. 

The  decision  of  the  arbitrators  must  be  pronounced  in  accordance  with  the  same 
rules  as  govern  that  of  the  professional  judge,  that  is  to  say,  only  the  facts  alleged 
and  proved  and  the  principles  of  law  can  be  taken  into  account. 

Even  when  the  power  of  ajipealing  against  the  award  of  arbitrators  may  have 
been  renounced  beforehand,  the  appeal  alleging  nullity  can  always  be  brought, 
when  any  of  the  following  circumstances  exist :  1 .  Wliere  the  decision  has  been 
pronounced  outside  the  period  stipulated  for;  —  2.  Where  the  legal  formalities  have 
not  been  observed  therein;  —  3.  Wlaere  points  have  been  decided  therein  other  than 
those  submitted  to  the  decision  of  the  arbitrators. 

If  the  appeal  of  nulhty  is  brought,  the  amount  of  the  agreed  penalty  must  be 
deposited,  if  the  same  has  been  stipulated  for,  until  the  decision  thereof. 

If  the  dispute  was  submitted  to  the  arbitral  tribunal  after  it  had  reached  the 
final  stage  of  hearing,  no  appeal  lies  against  the  award. 

The  apphcation  for  nullity  is  decided  in  a  summary  way  and  without  any  fresh 
discussion  between  the  parties. 

The  arbitrators  cannot  be  challenged,  except  for  causes  which  did  not  reach 
the  knowledge  of  the  parties  before  the  date  of  the  instrument  of  submission  to 
arbitration  and  of  the  nomination  of  the  arbitrators. 

Title  XXVII  (arts.  731 — 744)  treats  of  the  proceedings  of  friendly  interveners, 
for  which  the  same  principles  are  in  force  as  for  the  former,  mth  the  difference 
that  the  friendly  interveners  have  only  to  decide  according  to  their  discretion,  without 
being  bound  by  any  rule  of  law. 

Another  difference  consists  in  the  fact  that  in  arbitration  proceedings  the  judges 
or  advocates  who  have  intervened  in  the  dispute  submitted  to  decision  can  never 
be  nominated  as  arbitrators  therein. 

As  at  the  commencement  of  this  work  v^e  have  already  spoken  of  advocates 
and  attorneys  and  of  the  event  in  which  their  employment  is  indispensable  (it  is 
material  to  observe  what  has  been  said  in  treating  of  the  dehvery  of  the  documents 
for  formulating  the  joinder  of  issue)  it  will  be  sufficient  here  briefly  to  make  some 
observations  regarding  other  persons  who  may  on  occassions  intervene  in  suits, 
such  as  expert  surveyors,  pubhc  translators,  and  sworn  valuers. 

The  fees  of  surveyors  are  entirely  subject  to  agreement. 

Official  translators  receive  by  the  page  of  a  sheet  of  stamped  paper  1  U  (approxi- 
mately 0.40  marks),  which  must  be  used  in  all  official  documents,  from  20  to  40  "ft 
of  paper  cuiTency  in  Paraguay  (approximately  from  8  to  16  marks);  but  they  can 
agree  upon  fees  of  a  different  amount.  Expert  calculators  for  the  assessment  of 
interest  receive  1%. 

The  fees  of  doctors  of  medicine  are  fixed  by  the  official  Board  of  Health. 

Pubhc  auctioneers  receive  for  the  sale  of  immoveable  property  2%,  and  for  that 
of  moveables  and  hve-stock  4%.  Warehousemen  cannot  collect  in  any  case  more 
than  one  and  a  half  per  cent,  per  month. 

XVII.  The  proceeding  in  contempt  or  in  default. 

Any  person  who  disregards  judicial  orders  is  called  a  person  in  contempt.  But 
the  expression  "ere  rebeldia"  has  undoubtedly  a  double  meaning,  because  resistence 
to  judicial  authority  can  arise  either  from  intention  or  from  circumstances  outside 
the  control  of  the  parties. 

B  4 
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«rebeldia»,  en  el  sentido  propio  de  la  palabra,  cuando  se  desatiende  una  orden 
judicial  de  comparecer  ante  el  Juzgado  (notificada  mediante  cddula  de  citacion 
con  los  apercibimientos  legales),  pero  no  cuando  una  parte  deja  de  contestar  un  cs- 
crito  judicial  cualquiera  de  la  parte  contraria. 

Es  verdad  que  en  el  lenguaje  usual  de  los  juristas  en  el  Paraguay  en  este  ultimo 
caso  se  eniplea  la  locucion  <<acusar  rebeldia»,  pero  esto  no  tiene  nada  absolutamente 
que  ver  con  los  efectos  de  la  desobediencia  a  un  juez. 

Si  el  demandado,  v.  g.  no  contesta  la  demanda  dentro  de  nueve  dias,  que  es  el 
plazo  legal  para  eUo,  puede  siempre  intervenir  en  el  juicio  en  el  estado  en  que  se 
encuentra;  el  unico  per  juicio  que  de  no  haberla  contestado  se  le  sigue  es  que  no 
puede  cambiar  los  terminos  del  Utigio  fijados  por  la  demanda.  Podria  tambien 
sostenerse  que  aquel  que  no  ha  aducido  afirmaciones  contra  las  de  la  demanda, 
nada  tiene  que  probar,  y  por  tanto  que  habrian  de  rechazarse  las  pruebas  que 
ofreciere. 

Aunque  esta  es  la  opinion  de  distinguidos  jurisconsultos  del  Paraguay,  en  la 
practica  no  se  observa;  la  declaracion  de  «rebelde»  por  no  contestar  un  escrito  dentro 
del  termino  no  tiene  practicamente  ningun  valor.  Muy  distinto  es  el  caso  cuando 
el  citado  (mediante  cedula)  no  comparece  6  trata  de  rehuir  el  juicio.  Si  entonces 
la  parte  contraria  pide  la  declaracion  de  «rebeldia»,  el  citado  es  declarado  rebelde, 
declaracion  que  se  le  notifica  asimismo  por  cedula,  6  tambien  mediante  su  insercion 
por  ocho  dias  en  un  periodico. 

La  declaracion  de  rebeldia  produce  dos  efectos:  1.°  Que  todos  los  acuerdos 
y  resoluciones  posteriores  pueden  considerarse  como  notificados  personalmente, 
si  el  actuario  certifica  que  el  rebelde  no  se  ha  presentado ;  —  2.  °  Que  se  accede 
a  toda  peticion  de  la  parte  contraria  si  es  justa  (asi  dice  la  ley).  Lo  que  debe 
entenderse  por  justo  no  lo  dice,  pero  es  de  suponer  que  debe  reputarse  justo  lo 
que  no  se  haUe  en  abierta  contradiccion  con  la  ley. 

Por  analogia  pudiera  deducirse  de  esta  disposicion  que  podria  tambien  pedir 
el  demandante  la  condena  del  demandado,  cuando  existe  el  caso  de  rebeldia  del 
articulo  368.  Segun  el  articulo  372  otro  de  los  efectos  de  dicha  declaracion  es  que 
puede  obtenerse  el  embargo  de  los  bienes  del  rebelde,  para  garantir  la  efectividad 
de  la  reclamacion  formulada,  de  las  costas  6  de  la  indenmizacion  de  perjuicios  que 
acaso  procediere. 

Hay  que  advertir  sin  embargo  que  el  rebelde  puede  en  todo  tiempo  personarse 
en  el  juicio,  sin  que  se  retroceda  en  el  estado  que  este  se  encuentra,  si  bien  cuando 
por  causa  justificada  (sin  culpa  por  su  parte)  se  personare  despues  del  periodo  de 
prueba,  se  le  permitiria  presentar  pruebas  en  la  segunda  Lnstancia.  Esto  ultimo 
tambien  se  permite  en  todo  caso:  1.°  Cuando  se  hubiere  aducido  un  hecho  del 
cual  no  se  hubiese  tenido  conociniiento  en  la  primera  instancia;  —  2.°  Cuando 
alguna  diligencia  de  prueba  propuesta  hubiese  sido  denegada  6  no  hubiese  po- 
dido  practicarse  por  causa  no  imputable  al  que  la  propuso. 

XVIII.  Clases  de  procedimiento  ejecutivos. 

Del  embargo  para  el  aseguramiento  provisional  de  la  accidn  intentada.  Em- 
bargo preventivo.     Arts.  378 — 397. 

Hay  que  tener  en  cuenta  para  estos  embargos  lo  siguiente:  1.°  Puede  pedirse 
por  el  acreedor  contra  un  deudor  que  no  t«nga  un  domicilio  fijo  en  la  Repiiblica; 
—  2.°  El  cr6dito  debe  justificarse  por  documento  publico  6  privado,  pero  cuando 
es  privado  es  necesaria  la  declaracion  de  dos  testigos  que  responden  de  la  legi- 
timidad  de  la  firma,  si  el  importe  de  dicho  credito  excede  de  100  Pesos,  moneda 
paraguaya;  —  3.°  El  mismo  requisite  se  exige  cuando  se  trate  de  la  existencia 
de  un  contrato  bilateral,  en  cual  caso  debe  ademas  acreditarse  por  el  que  soUcita 
el  embargo  el  cumpUmiento  por  su  parte  de  las  obhgaciones  que  segun  el  contrato 
le  incumbian;  —  4.°  Ha  lugar  tambien  al  embargo  cuando  aparece  justificado  el 
credito  por  un  extracto  certificado  de  los  Ubros  del  acreedor  (Uevados  en  forma 
legal)  6  por  las  hstas  de  un  corredor  publico;  —  5.°  Igualmente  puede  pedirse 
cuando  la  obligacion  depende  de  una  condicion  suspensiva  6  resolutoria  6  est4 
sujeta  a  plazo,  como  las  letras  de  cambio  y  documentos  semejantes,  y  el  deudor 
intenta  ocultar  sus  bienes,  6  trasladarse  al  extranjero  sin  dejar  garantia  suficiente, 
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There  onl}'  exists  "rebeldia"  in  the  true  sense  of  tiic  word  when  a  judicial  order 
to  appear  before  the  court  is  disobeyed  (such  order  having  been  notified  by  means 
of  a  citation  with  the  legal  formahties),  but  not  when  a  party  seeks  to  contest  any 
judicial  document  served  by  the  opposite  party. 

It  is  true  that  in  the  usual  language  of  the  jurists  in  Paraguay  in  this  last  event 
the  phrase  used  is  "acusar  rebeldia"  (to  confess  oneself  in  contempt),  but  that  pre- 
sents absolutely  notliing  whatever  to  compare  with  the  effects  of  disobedience  to 
a  judge. 

If  the  defendant,  for  example,  does  not  contest  the  claim  \nthin  nine  days, 
which  is  the  legal  period  therefor,  he  can  always  intervene  in  the  suit  in  whatever 
stage  he  finds  it;  the  only  penalty  which  the  fact  of  not  having  put  in  his  answer 
imposes  on  him  is  that  he  cannot  alter  the  periods  of  the  suit  fixed  by  the  state- 
ment of  claim.  It  can  also  be  insisted  that  whoever  has  not  advanced  allegations 
against  those  of  the  claim  has  nothing  incumbent  upon  him  in  the  way  of  proof, 
and  to  that  extent  the  evidence  which  he  could  tender  would  have  to  be  rejected. 

Although  this  is  the  theoretical  opinion  of  distinguished  lawyers  of  Paraguay, 
in  practice  it  is  not  foDowed ;  the  declaration  of  ^'rebelde"  (in  contempt)  for  not  putting 
in  issue  a  pleading  within  the  period  has  practically  no  value.  Very  different  is  the 
case  where  the  person  cited  (by  means  of  the  writ  of  summons)  does  not  enter 
an  appearance  or  treats  the  proceeding  with  a  refusal  of  recognition.  If  then  the  oppo- 
site party  requests  the  declaration  of '  'rebeldia"  (in  contempt)  the  person  cited  is  de- 
clared in  contempt,  a  declaration  which  is  notified  to  him  in  the  same  way  by  WTit 
of  summons,  or  otherwise  by  means  of  its  insertion  for  eight  days  in  a  newspaper. 

The  declaration  of  contempt  produces  two  results:  1.  That  all  the  antecedent 
decisions  and  orders  can  be  regarded  as  notified  personally,  if  the  registrar  certifies 
that  the  person  in  contempt  has  not  presented  himself;  —  2.  That  every  apphca- 
tion  of  the  opposite  party  is  granted  if  it  is  weU-founded  (thus  says  the  law).  That 
it  must  be  taken  as  well-founded  it  does  not  say,  but  it  is  to  be  supposed  that 
it  ought  to  be  assumed  to  be  well-founded  where  it  is  not  found  to  be  in  clear  contra- 
diction to  the  law. 

By  analogy  it  may  be  deduced  from  this  provision  that  the  plaintiff  will  be  able 
also  to  request  the  condemnation  of  the  defendant,  when  there  exists  an  instance 
of  contempt  under  art.  368.  According  to  art.  372  another  of  the  results  of  such 
declaration  is  that  the  seizure  of  the  property  of  the  person  in  contempt  can  be 
obtained,  in  order  to  afford  security  for  the  claim  put  forward,  for  the  costs,  or  for 
the  compensation  in  damages  which  may  arise. 

One  must  however  remark  that  the  person  in  contempt  can  at  any  time  present 
himself  in  the  suit,  without  its  receding  from  the  stage  in  which  it  is  found,  so  that 
when  for  a  weU-founded  cause  (without  blame  on  his  part)  he  should  not  enter  an 
appearance  until  after  the  period  for  the  taking  of  evidence,  he  will  be  allowed 
to  adduce  evidence  at  the  second  hearing.  This  last  is  also  allowed  in  every  case : 
1 .  When  a  fact  is  brought  forward  of  which  he  had  no  knowledge  at  the  first  hearing ; 
—  2.  When  any  kind  of  evidence  tendered  has  been  rejected  or  has  not  been  able 
to  be  made  good  for  a  reason  not  imputable  to  the  person  who  tendered  it. 

XVIII.  Descriptions  of  proceedings  in  execution. 
Of  seizure  for  the  provisional  security  of  the  action  instituted.   Precautionary 
seizure.   Arts.  378—397. 

Regarding  each  of  these  kinds  of  seizure  account  must  be  taken  of  the  following : 
1.  It  can  be  apphed  for  by  the  creditor  against  a  debtor  who  has  no  fixed  residence 
within  the  Republic ;  —  2.  The  claim  must  be  substantiated  by  an  instrument  public 
or  private,  and  when  it  is  private  the  declaration  of  two  witnesses  who  answer  for 
the  authenticity  of  the  signature  is  necessary  if  the  amount  of  the  claim  exceeds 
100  Pesos  in  currency  of  Paraguay;  —  3.  The  like  essential  is  necessary  when  it  is  a 
question  of  the  existence  of  a  bilateral  contract,  in  which  event  there  must  further 
be  vouched  by  the  person  who  requests  the  seizure  the  fulfilment  on  his  part  of  the 
obhgations  incumbent  on  him  according  to  the  contract;  —  4.  There  is  also  ground 
for  the  seizure  when  the  claim  appears  to  be  well- warranted  by  a  certified  extract 
from  the  books  of  the  creditor  (kept  in  due  legal  form)  or  by  the  Usts  of  a  public 
broker;  —  5.  It  can  also  be  sought  when  the  fulfilment  of  the  obhgation  depends 
upon  a  condition  in  the  nature  of  a  condition  precedent  (or  suspensive)  or  of  a 
condition  subsequent  (or  resolutory),  or  is  subject  to  the  running  of  a  period,  in 
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6  disminuye  manifiestamente  la  cuantia  de  su  patrimoiiio  despues  de  contraida  la 
obligacion. 


Como  el  acreedor  que  insta  el  embargo  preventivo  asume  siempre  la  respon- 
sabilidad  por  los  posibles  perjuicios  que  se  causen  al  deudor,  debe  prestar  fianza, 
sobre  todo  si  no  posee  bienes  inmuebles  en  la  Republica. 

El  mismo  derecho  a  solicitar  dicho  embargo  tiene  el  arrendador  y  en  general 
cualquier  acreedor  que  tenga  un  derecho  de  prenda  sobre  una  cosa  determinada, 
pero  solamente  respecto  a  esta  cosa  y  mediante  acredite  su  derecho  por  uno  de 
los  medios  antes  expresados. 

Tambien  puede  acordarse  u  obtenerse  la  prohibicion  de  disponer  de  una  cosa 
sobre  la  cual  existe  una  demanda  de  reivindicacion,  por  durante  el  curso  del  juicio. 

El  propio  embargo  preventivo  puede  pedir  el  que  ha  obtenido  una  sentencia 
a  su  favor  (pero  que  se  halla  recurrida)  hasta  la  definitiva  decision  del  asunto  en 
ultima  instancia. 

En  los  cuatro  casos  tiltimamente  citados  se  decreta  el  embargo  mediante  la 
simple  caucion  fideyusoria  del  acreedor  y  el  Juez  esta  obligado,  como  en  general 
siempre  en  los  embargos  preventivos,  a  evitar  las  dificultades  que  puedan  ocurrir, 
en  cuanto  sea  compatible  con  la  ley,  y  a  proceder  de  un  modo  rapido  y  sumario. 
Para  eUo  pueden  habilitarse  los  dias  y  horas  inhabiles,  habUitacion  que  dicho  sea 
de  paso  ha  de  soUcitarse  en  todo  caso  dentro  del  tiempo  habil,  Asimismo  puede 
encomendarse  al  actuario  todo  lo  concerniente  al  embargo. 

Los  embargos  se  Uevan  a  cabo  aunque  el  deudor  se  halle  ausente,  pero  en  tal 
caso  debe  hacersele  saber  dentro  de  los  tres  dias  siguientes  a  su  ejecucion. 

Juicio  ejecutivo  propiamente  dicho.  El  juicio  ejecutivo  procede  cuando  una 
parte,  fundada  en  un  titulo  que  trae  aparejada  ejecucion,  reclama  la  efectividad 
de  un  credito.  Este  juicio  es  uno  de  los  mas  utUizados  en  los  asuntos  mercantiles, 
porque  todos  los  documentos  extendidos  a  la  orden,  que  han  sido  protestados  en 
presencia  del  deudor,  6  que,  en  defecto  del  protesto  personal,  el  obligado  ha  re- 
conocido  las  firmas  puestas  en  ellos,  son  inmediatamente  ejecutivos. 

Preparacion  del  juicio  ejecutivo.  Distinguense  los  actos  preparatorios  del 
juicio  ejecutivo  y  la  apertura  del  mismo.  El  juicio  no  se  abre  sino  con  el  escrito  en 
que  se  pide  realmente  se  tenga  por  presentada  la  demanda  ejecutiva. 

Pero  a  la  presentacion  de  esta  demanda  puede  preceder  la  citacion  del  deudor 
para  el  reconocimiento  de  la  firma.  Dicha  citacion  debe  hacersele  con  la  expresa 
prevencion  de  que  en  caso  de  que  no  comparezca  en  el  tiempo  fijado  (sin  causa 
justificada,  que  lo  es  solamente  la  enfermedad,  acreditada  por  certificado  facul- 
tativo,  6  la  fuerza  mayor)  se  tendra  por  legitima  la  firma. 

Cudles  son  los  titulos  que  traen  aparejada  ejecucion? 

1.°  Todos  los  documentos  pubUcos  que  sean  presentados  en  forma  ante  el 
Juzgado;  —  2.°  Todos  los  documentos  privados  suscritos  por  el  obligado  y  cuya 
firma  ha  sido  declarada  legitima  por  el  Juez^);  —  3.°  El  reconocimiento  judicial 
de  la  deuda  (fijando  la  cantidad);  —  4.°  Las  cuentas  6  extractos  de  las  mismas, 
rendidas  y  reconocidas  ante  el  Juez  competente ;  —  5.  °  Todos  los  documentos  (co- 
merciales)  extendidos  a  la  orden,  que  hubiesen  sido  protestados  con  arreglo  al  C6- 
digo  de  comercio  6  cuyas  firmas  hubiesen  sido  reconocidas  como  legitimas  ante  el 
Juez  competente;  —  6.°  Cr^ditos  procedentes  de  contratos  de  arriendo  6  inquili- 
nato;  —  7.°  El  juramento  decisorio. 

Procedimiento  en  una  ejecucidn.  Las  diUgencias  para  preparar  un  juicio  eje- 
cutivo se  verifican  en  el  modo  antes  expresado. 

Si  se  accede  a  la  ejecucion,  se  efectiia  el  embargo  por  un  dependiente  del  Juz- 
gado, y  prescribe  la  ley  que  primeramente  se  trabe  sobre  cl  metalico,  piedras  pre- 

^)  Cuando  tales  documentos  aparecen  firmados  por  apoderados,  solamente  tienen  fuerza 
ejecutiva  contra  el  obligado,  si  se  acredita  de  un  modo  fehaciente  la  existencia  del  poder  6 
la  matricula  del  apoderado  como  tal  en  el  Registro  de  comercio. 
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the  case  of  bills  of  exchange  and  the  hke  documents,  and  the  debtor  intends  to 
conceal  his  property,  or  make  a  transfer  abroad  without  taking  sufficient  security, 
or  substantially  diminish  the  amount  of  his  patrimony  after  the  contracting  of  the 
obligation. 

As  the  creditor  who  sets  on  foot  the  precautionary  seizure  always  takes  upon 
himself  the  responsibiUty  for  possible  damage  which  may  be  caused  to  the  debtor, 
he  must  afford  security,  above  all  if  he  does  not  possess  immoveable  property 
\vithin  the  Repubhc. 

A  similar  right  to  request  such  seizure  is  possessed  by  a  lessor,  and  in  general 
by  any  creditor  who  has  a  right  of  pledge  over  a  defined  thing,  but  only  regarding 
that  thing,  and  provided  that  his  right  is  justified  in  one  of  the  methods  described 
above. 

An  injunction  can  also  be  granted  or  obtained  against  the  disposing  during 
the  pendency  of  the  suit  of  a  thing  over  which  there  exists  a  right  to  claim  the  spe- 
cific property. 

A  person  who  has  obtained  a  judgment  in  his  favour  (but  who  finds  such  judg- 
ment the  subject  of  an  appeal)  can  request  the  like  precautionary  seizure,  until  the 
definite  decision  of  the  matter  at  the  final  hearing. 

In  the  four  cases  last  set  forth  the  seizure  is  effected  in  virtue  of  a  simple  guar- 
anty bond  given  by  the  creditor,  and  the  Judge  is  obliged,  as  in  general  whenever 
there  are  precautionary  seizures,  to  avoid  the  difficulties  which  may  arise,  in  so  far 
as  may  be  compatible  with  the  law,  and  to  proceed  in  a  manner  both  swift  and 
summary.  To  that  end  non-official  days  and  hours  can  be  rendered  working  days, 
an  altei'ation  which,  it  may  be  said  in  passing,  must  in  any  case  be  requested  within 
the  time  prescribed  by  law.  Li  like  manner  the  power  of  dealing  -nith  every  thing 
concerning  the  seizure  may  be  conferred  on  the  registrar. 

A  seizure  may  be  brought  to  completion  although  the  debtor  is  absent,  but 
in  such  case  it  must  be  brought  to  his  knowledge  wdthin  the  three  days  following 
upon  its  being  put  in  execution. 

Executive  actions  properly  so-called.  The  executive  action  proceeds  when  a 
party,  relying  upon  a  title  \\hich  carries  with  it  the  right  to  summary  execution 
claims  to  make  his  title  effective  at  law.  This  action  is  one  of  those  most  frequently 
utilized  in  commercial  affairs,  because  all  documents  set  forth  to  order,  which 
have  been  protested  in  the  presence  of  the  debtor  or  which,  in  default  of  protest 
in  person,  the  debtor  has  acknowledged  as  bearing  his  signature,  are  entitled  to 
summary  execution. 

Steps  preliminary  to  an  executive  action.  The  steps  leading  up  to  an  executive 
action  and  the  actual  institution  of  tlie  same  must  be  distinguished.  The  action 
is  not  instituted  except  by  the  actual  instrument  in  which  it  is  requested  that  the 
claim  for  execution  may  be  taken  as  presented. 

But  the  presentation  of  this  claim  may  be  preceded  by  the  citation  of  the  debtor 
for  the  acknowledgment  of  the  signature.  Such  citation  must  be  made  with  the  ex- 
press warning  that  in  the  event  of  appearance  not  being  entered  within  the  time 
fixed  (unless  there  exists  lawful  excuse,  which  must  be  illness  vouched  by  a  pro- 
fessional certificate,  or  force  majeure)  the  .signature  will  be  held  as  genuine. 

What  are  the  securities  which  carry  with  them  the  right  to  summary  execution? 
1.  All  public  instruments  whicli  are  presented  in  due  form  before  the  Court;  —  2.  All 
private  instruments  subscribed  by  the  debtor  and  the  signature  to  which  has  been 
declared  authentic  by  the  Judge^);  —  3.  The  judicial  recognition  of  the  debt  (fixing 
the  amount);  —  4.  Accounts  or  extracts  therefrom,  produced  and  vouched  before 
the  Judge  having  jurisdiction:  —  5.  All  instruments  of  a  commercial  character 
issued  to  order  which  have  been  acknowledged  as  authentic  before  tlie  appropriate 
judge;  —  6.  Claims  arising  out  of  leasing  or  letting;  —  7.  The  decisive  oath. 

Procedure  in  an  execution.    The  steps  to  found  proceedings  in  an  executive 

action  are  taken  in  the  manner  before  set  forth. 

If  execution  is  granted,  the  seizure  is  effected  by  an  officer  of  the  Court,  and 
the  law  prescribes  that  in  the  first  place  it  shall  be  levied  over  bulhon,  precious 

1)  When  such  instruments  appear  to  be  signed  by  persons  holding  powers  of  attorney, 
they  only  have  executive  force  against  the  debtor  if  the  existence  of  the  power  or  authority 
of  the  attorney  is  accredited  as  such  in  due  evidentiary  manner  in  the  Commercial  Register. 
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ciosas  6  alhajas,  muebles  6  ganado,  y  en  su  defecto  sobre  los  inmueblea,  valorem 
y  creditos,  sueldos,  honorarios  y  pensiones  del  deudor.  A  este  le  asiste  en  todo  caso 
el  derecho  de  designar  bienes  para  el  embargo. 

Solamente  cuando  no  lo  verifica  6  no  quiere  verificarlo,  corresponde  al  acreedor 
el  derecho  de  designarlos. 

Para  que  quede  trabado  el  embargo  sobre  inmuebles,  basta  la  anotacidn  del 
mismo  en  el  Registro,  pero  para  que  pueda  tener  lugar  esta  anotacion  es  necesario 
indicar  los  lindes  y  area  del  inmueble  que  se  embargue. 

Si  no  se  encuentran  al  deudor  bienes  embargables  6  se  le  encuentran  en  can- 
tidad  insuficiente,  puede  decretarse  una  piohibicion  general  de  disponer  sobre 
todos  BUS  bienes,  hasta  que  preste  una  garantia  6  los  ofrezca  determinados  y  sufi- 
cientes  para  el  embargo. 

Contra  la  resolucion  denegatoria  del  embargo  cabe  el  recurso  de  apelacion 
ante  el  Tribunal  Superior  dentro  del  plazo  de  tres  dias. 

Una  vez  trabado  un  embargo  debe  citarse  de  remate  al  deudor,  y  en  el  mismo 
escrito  en  que  esto  se  solicita  se  acostumbra  a  instar  el  juicio  ejecutivo  propiamente 
dicho,  si  antes  no  se  hubiese  hecho. 

Efectos  de  la  falta  de  timbre.  Debe  advertirse  para  la  praetica  judcial  que 
segun  la  ley  del  timbre  del  Paraguay,  en  el  juicio  ejecutivo  no  puede  darse  fuerza 
a  ningun  documento  sin  que  antes  se  haya  satisfecho  for  el  el  timbre  correspondiente 
y  la  mulla  que  por  falta  de  este  requisito  acaso  procediere. 

Los  docuraentos  sin  este  previo  requisito  d  lo  sumo  podrian  ser  adniitidos  en 
el  juicio  ordinario. 

La  citacion  de  remate  debe  veriticarse  siempre  con  la  prevencion  de  que  si 
el  deudor,  dentro  del  plazo  de  tres  dias  (improrrogables),  no  opone  las  excepciones 
que  le  asistan,  seguira  la  ejecucion  adelante. 

En  el  juicio  ejecutivo  solamente  son  admisibles  las  siguientes  excepciones: 
L°  Incompetencia  del  Juez;  —  2.°  Falta  de  «legitimatio  ad  causam»  (falta  de  per- 
sonalidad)  por  parte  del  actor,  del  demandado  6  de  sus  rcpresentantes ;  —  3.  °  Litis 
pendencia  ante  otro  Juzgado  6  Tribunal ;  —  4.  °  Falsedad  6  ilegitimidad  del  titulo 
en  que  se  hubiese  fundado  la  ejecucion;  —  5.°  Prescripcion ;  —  6.°  Haber  obrado 
por  violencia  6  miedo  el  interesado  de  quien  depende  el  reconocimiento  de  la 
firma  y  con  ello  la  fuerza  del  documento;  —  7.°  Pago;  —  8.°  Compensacion  con 
otro  cr6dito  liquido  que  resulte  de  documento  que  traiga  aparejada  ejecucion; 
—  9.°  Quita  6  espera;  —  10.°  Novacion;  —  1L°  Transaccion  6  convenio. 

Asimismo  puede  impugnarse  la  validez  de  la  ejecucion  por  causa  de  infraccion 
6  falta  de  una  formaUdad  legal. 

De  las  tercerias  en  las  ejecuciones.  Las  reclamaciones  de  terceros  respecto  a 
los  acreedores  embargantes  deben  fundarse  en  el  dominio  de  la  cosa  embargada 
6  en  un  derecho  de  preferencia  6  mejor  derecho  que  el  embargante. 

Asi  las  Unas  como  las  otras  se  presentan  en  el  procedimiento  ejecutivo  sumario, 
pero  se  tramitan  en  pieza  separada. 

Su  tramitacion  se  acomoda  siempre  al  juicio  ordinario  con  intervencion  del 
ejecutante  y  del  ejecutado. 

Si  la  terceria  es  de  dominio  se  suspende  el  procedimiento  ejecutivo,  aun  cuando 
se  hubiese  dictado  ya  sentencia  de  remate  y  fuera  esta  firme,  hasta  tanto  que  haya 
sido  resuelta  la  demanda  de  terceria. 

Si  es  simplemente  de  mejor  derecho,  puede  tener  lugar  el  remate  6  vcnta,  pero 
el  precio  obtenido  no  podra  aplicarse  a  pago  ninguno  hasta  la  decision  del  mejor 
derecho  de  los  acreedores  contendientes. 

En  caso  de  presentarse  una  demanda  de  terceria,  puede  sohcitar  el  ejecutante 
una  amphacion  del  embargo  6  sea  de  la  ejecucion.  Si  el  tercerista  fuera  complice 
del  ejecutado,  puede  impon^rsele  una  correccion  disciplinaria  de  tres  k  seis  meses 
(sin  perjuicio  de  la  accion  criminal  que  proceda). 
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stones  or  jewels,  furniture  or  live-stock,  and  in  default  thereof  upon  immoveable 
property,  commercial  securities  and  credits,  salaries,  fees  and  allowances  of  the  debtor. 
To  that  end  he  is  in  any  case  allowed  the  right  of  pointing  out  things  for  prior  seizure. 

Only  when  he  does  not  do  so,  or  is  unwilling  to  do  so,  does  it  belong  to  the 
creditor  to  utilize  the  right  of  selecting  such  things. 

In  order  that  the  seizure  may  become  effective  over  immoveable  propertj', 
the  noting  thereof  in  the  Register  is  sufficient,  but  in  order  that  this  entry  may  bo 
effective  it  is  necessary  to  mark  the  boundaries  and  area  of  the  immoveable  property 
which  is  seized. 

If  things  liable  to  seizure  are  not  found  with  the  debtor,  or  if  they  are  not  found 
in  sufficient  quantity,  a  general  prohibition  against  the  disposition  of  any  of  his 
assets  can  be  decreed,  until  he  affords  security  or  tenders  them  to  a  defined  quan- 
tity sufficient  to  satisfy  the  seizure. 

Against  a  decision  refusing  the  seizure  an  appeal  lies  to  the  Superior  Ckjurt 
within  the  period  of  three  days. 

Wlien  once  a  seizure  has  been  effected  notice  of  a  sale  by  auction  of  the  property 
seized  must  be  given  to  the  debtor,  and  in  the  same  document  the  request  by  which 
the  executive  action  properly  so-called  is  accustomed  to  be  instituted,  if  this  has 
not  already  been  given. 

Effects  of  default  in  stamping.  One  ought  to  be  advised  for  purposes  of  prac- 
tical proceedings  that  according  to  the  Stamp  Law  of  Paraguay,  force  cannot  be 
given  in  an  executive  action  to  any  document  without  there  having  been  satisfied 
beforehand  in  respect  thereof  the  appropriate  stamp  and  the  fine  which  in  default  of 
that  essential  may  in  any  event  have  accrued. 

Documents  without  this  previous  essential  are  at  the  most  receivable  in  the 
course  of  an  ordinary  action. 

The  citation  for  the  purposes  of  the  auction  sale  must  in  any  case  be  carried 
out  with  the  notification  that  if  the  debtor,  within  the  space  of  three  days  (incapable 
of  prolongation),  does  not  raise  the  pleas  which  may  avail  him,  the  foregoing  process 
of  execution  will  follow. 

In  executive  actions  the  following  defences  alone  are  admissible:  1.  Want  of 
jurisdiction  of  the  Judge ;  —  2.  Default  of  capacity  to  litigate  on  the  part  of  the  plaintiff, 
of  the  defendant,  or  of  their  representatives ;  —  3.  Pending  suit  before  another  Judicial 
District  or  Court;  • —  4.  Forgery  or  want  of  authenticity  of  the  security  forming 
the  foundation  of  the  execution;  —  5.  Prescription;  —  6.  To  have  influenced  by 
violence  or  duress  the  person  concerned  on  whom  the  acknowledgment  of  the  signa- 
ture, and  consequently  the  validity  of  the  instrument,  depends;  —  7.  Payment;  — 
8.  Set-off  against  another  liquidated  claim  which  depends  upon  a  document  carrying 
summary  execution;  —  9.  Discharge  or  renewal;  —  10.  Novation;  —  11.  Accord 
and  satisfaction  or  composition. 

The  vahdity  of  the  execution  can  further  be  challenged  on  account  of  deviation 
or  default  regarding  any  formality  essential  by  lav^'. 

Of  third  party  claims  in  executions.  The  claims  of  third  persons  against  cre- 
ditors pursuing  the  remedy  of  seizure  must  be  founded  on  the  o\vnership  of  the  thing 
seized,  or  on  a  right  of  priority  or  right  to  be  preferred  to  the  person  seizing. 

Both  the  one  and  the  other  are  raised  in  the  course  of  the  summary  process 
of  execution  but  they  are  pursued  under  separate  heads. 

Their  pursuit  is  always  in  accord  with  the  ordinary  suit  at  law,  with  the  inter- 
vention of  the  person  pursuing  and  the  person  suffering  the  execution. 

If  the  claim  of  the  third  party  has  reference  to  ownership  the  proceeding  in 
execution  is  suspended,  even  when  the  order  for  sale  has  been  already  pronounced, 
and  that  will  be  final,  up  to  the  amount  which  is  warranted  having  regard  to  the  third 
party  claim. 

If  it  is  merely  a  question  of  preferential  right,  the  auction  or  sale  may  take  place, 
but  the  price  obtained  cannot  be  applied  to  any  payment  until  the  preferential 
right  as  between  the  creditors  in  competition  is  decided. 

In  the  event  of  a  claim  of  a  third  party  being  presented,  the  person  pursuing 
the  execution  can  request  an  enlargement  of  the  seizure  or  rather  of  the  process 
of  execution.  If  the  third  party  claimant  should  be  in  complicity  with  the  person 
proceeded  against  in  execution,  a  disciplinary  punishment  of  from  three  to  six 
months  may  be  inflicted  on  him  (without  prejudice  to  the  right  of  criminal  pro- 
ceedings which  accrues). 
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Ejecucion  de  la  sentencia.  Hay  que  distinguir  entre:  a)  Sentencias  de  Tri- 
bunales  paraguayos  y  —  b)  Sentencias  de  Tribunales  extranjeros. 

En  cuanto  a  las  primeras  hemos  observar  lo  siguiente: 

Si  se  trata  de  una  sentencia  firme  que  condena  al  deudor  al  pago  de  una  can- 
tidad  determinada  6  que  pueda  determinarse  (con  arreglo  a  las  bases  establecidas 
en  la  sentencia),  se  procede  inmediatamente  al  embargo  en  conformidad  a  las  reglas 
prescritas  para  el  juicio  ejecutivo  de  que  antes  nos  hemos  ocupado.  Se  cita  de  remate 
al  deudor  y  este,  dentro  del  perentorio  termino  de  tres  dias,  puede  oponer  las  excep- 
ciones  siguientes :  Falsificacion  de  la  sentencia ;  —  Prescripcion  del  f alio ;  —  Pago ; 
—  Convenio  con  el  acreedor  de  quita  6  aplazamiento  de  la  deuda. 

Las  excepciones  ban  de  justificarse  mediante  documentos  que  han  de  acom- 
paiiarse  con  el  escrito  en  que  se  formulen. 

De  no  hacerse  asi  debe  ser  rechazado  el  escrito  sin  mas  tramites. 

En  la  sentencia,  6  bien  se  dispondra  seguir  adelante  la  ejecucion  6  haber  lugar 
a  las  excepciones  y  a  la  vez  al  levantamiento  del  embargo. 

Contra  esta  sentencia  pueden  ejercitarse  los  mismos  recursos  que  en  el  juicio 
ejecutivo. 

Para  justificar  los  reparos  opuestos  a  la  liquidacion  puede  concederse  un 
plazo  de  prueba  que  no  exceda  de  30  dias. 

Todo  lo  que  el  deudor  no  demuestre  sea  inexacto  se  abonara  al  acreedor,  y 
en  cambio,  si  este  no  presenta  la  liquidacion  en  el  tiempo  seiialado  por  el  Juez,  tam- 
poeo  se  le  abonara  lo  que  no  justifique. 

Liquidacidn  de  perjuicios.  Mas  dificil  se  presenta  el  caso  cuando  la  condena 
es  de  cantidad  ibquida,  por  ejemplo  cuando  es  de  pago  de  perjuicios.  Estos  deben 
fijarse  primeramente  por  medio  del  procedimiento  antes  expuesto  (vista  a  las 
partes,  plazo  de  prueba  de  30  dias  y  sentencia  susceptible  de  recurso  de  apelacion). 

Si  en  la  sentencia  hay  condena  al  pago  de  cantidades  liquidas  e  iliquidas,  puede 
desde  luego  procederse  a  la  reaUzacion  de  las  primeras. 

Si  la  condena  fuere  de  hacer,  el  Juzgado  senalara  al  deudor  plazos  para  que 
la  cumpla,  transcurridos  los  cuales  podra  el  acreedor  mandar  a  ejecutar  el  trabajo  a 
costa  del  propio  deudor. 

Todas  las  costas  en  la  ejecucion  de  la  sentencia  son  de  cargo  del  condenado 
en  ultima  instancia,  con  excepcion  de  las  causadas  en  virtud  de  peticiones  de  una 
de  las  partes  que  hubiesen  sido  desestimadas. 

Si  la  sentencia  es  de  no  hacer,  en  caso  de  verificarse  el  acto  prohibido,  tiene 
el  acreedor  el  derecho  de  pedir,  6  que  a  costa  del  condenado  se  repongan  las  cosas 
al  estado  que  tenian  antes  del  acto,  6  al  resarcimiento  de  perjuicios. 

Si  la  condena  es  de  entregar  una  cosa  determinada,  se  envia  el  Alguacil  provisto 
del  correspondiente  mandamiento  al  domicilio  del  deudor  para  que  se  apodere 
de  ella. 

En  caso  de  perdida  6  inutLlizacion  de  la  cosa  que  deba  entregarse,  puede  exigirse 
por  la  via  ejecutiva  el  precio  de  la  misma. 

Cuando  se  trata  de  liquidaciones  largas  6  dificiles  intervienen  peritos  en  la 
ejecucion  de  la  sentencia. 

En  cuanto  a  las  sentencias  de  tribunales  extranjeros  hemos  observar  lo  siguente : 

Respecto  a  la  ejecucion  de  las  sentencias  extranjeras,  debe  atenderse  en 
primer  termino  a  lo  que  se  halle  dispuesto  en  los  tratados  6  acuerdos  diplomaticos 
con  el  Estado  de  donde  la  sentencia  proceda. 

Tales  acuerdos  existen  linicamente  con  arreglo  a  las  actas  del  Congreso  sud- 
americano  de  21  de  Marzo  de  1888  (Montevideo)  entre  el  Brasil,  Bohvia,  Peru, 
Argentina,  Uruguay  y  Paraguay.  Ademas  es  necesario  para  la  ejecucion  la  con- 
currencia  de  las  siguientes  condiciones:  1.°  Que  la  sentencia  firme  se  haya  dic- 
tado  a  consecuencia  del  ejercicio  de  una  accion  personal;  —  2.°  Que  la  obUgacion 
reclamada  fuera  tambien  reclamable  con  arreglo  a  laley  paraguaya;  —  3.°  Que 
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Execution  of  the  judgment.  Tlierc  must  be  distinguished:  a)  Judgments  of  the 
Courts  of  Paraguay,  and  —  b)  Judgments  of  foreign  Courts. 

Regarding  tlie  first  we  liave  to  make  the  following  observation : 

If  it  i.s  a  question  of  a  final  judgment  which  condemns  the  debtor  to  the  pay- 
ment of  an  ascertained  amount  or  an  amount  which  can  be  ascertained  (in  accord- 
ance with  the  principles  laid  down  in  the  judgment)  one  can  forthwith  proceed  to 
execution  in  conformity  with  the  regulations  prescribed  for  the  executive  action 
of  whicli  we  have  treated  above.  Citation  for  the  purjjoses  of  sale  is  made  of  the 
debtor,  and  within  the  peremptory  period  of  three  days  he  can  set  up  the  following 
defences:  —  Falsification  of  the  judgment;  —  Limitation  by  prescription  of  the 
decree;  —  Payment;  —  Agreement  with  the  creditor  for  discharge  or  for  postpo- 
nement of  payment  of  the  debt. 

The  defences  must  be  justified  by  means  of  documents,  wliicli  must  be  accom- 
panied by  the  writing  in  which  they  are  formulated. 

Not  being  thus  made  the  pleading  must  be  rejected  without  further  proceedings. 

In  the  judgment  there  must  be  a  direction  either  to  furtlier  pursue  the  exe- 
cution, or  to  give  effect  to  the  defences,  and  in  that  view  to  discharge  the  seizure. 

Against  such  judgment  the  same  appeals  can  be  raised  as  in  the  executive  action. 

In  order  to  justify  the  objections  raised  against  the  process  of  realization  a  period 
not  exceeding  30  days  can  be  granted  for  the  adducing  of  evidence. 

Wliatever  the  debtor  may  not  show  to  be  wrongly  included  is  available  for  the 
creditor,  and  conversely,  if  the  latter  does  not  carry  through  the  realization  within 
the  time  assigned  by  the  judge,  that  which  he  omits  to  complete  is  in  no  respect 
available  for  him. 

Liquidation  of  damages.  The  case  where  the  condemnation  is  in  respect  of  an 
unlic^uidated  sum,  for  example  where  it  is  for  the  payment  of  damages,  is  more 
difficult.  They  ought  to  be  fixed  in  the  first  place  by  means  of  the  procedure  before 
set  forth  (hearing  of  the  parties,  period  for  adducing  evidence  during  30  days,  and 
judgment  liable  to  review  on  appeal). 

If  in  the  judgment  there  should  be  condemnation  to  payment  of  amounts  both 
liquidated  and  unliquidated,  from  that  time  fcr\^ard  there  may  be  a  proceeding 
for  the  realization  of  the  former. 

If  the  condemnation  should  be  for  something  to  be  done,  the  Court  will  give 
notice  to  the  debtor  of  the  periods  for  the  fulfilment  thereof,  after  the  effluxion 
of  which  the  creditor  will  be  entitled  to  direct  the  execution  of  the  work  at  the  cost 
of  the  debtor. 

All  the  costs  of  the  execution  of  the  judgment  are  at  the  charge  of  the  person 
condemned  at  the  final  hearing,  with  the  exception  of  those  caused  by  the  appli- 
cations of  either  of  the  parties  which  have  been  found  to  be  unwarranted. 

If  the  judgment  should  be  against  anything  being  done,  the  creditor  hais  the 
right  of  requesting,  in  the  event  of  the  prohibited  act  being  carried  out,  either  that 
the  things  may  be  restored  at  the  cost  of  the  person  condemned  to  the  state  in  which 
they  were  before  the  act,  or  compensation  in  damages. 

If  the  condemnation  is  for  the  delivery  of  a  specific  thing,  the  officer,  provided 
with  the  appropriate  order,  is  despatched  to  the  residence  of  the  defendant  in  order 
that  he  may  take  possession  thereof. 

In  the  event  of  the  loss  or  destruction  of  the  thing  which  ought  to  be  delivered, 
the  value  thereof  may  be  exacted  by  process  of  execution. 

Wlien  it  is  a  question  of  considerable  or  difficult  adjustments,  experts  may 
intervene  in  the  process  of  execution  of  the  judgment. 

In  so  far  as  concerns  the  judgments  of  foreign  Courts  we  have  to  make  the 
following  observatious : 

Regarding  the  execution  of  foreign  judgments,  there  must  in  the  first  place 
be  noted  what  is  found  provided  in  the  treaties  or  diplomatic  conventions  with  the 
State  whence  the  judgment  emanates. 

Such  conventions  exist  only  in  accordance  with  resolutions  of  the  South-Ameri- 
can Congress  of  the  21st  May  1888  (Montevideo)  between  Brazil,  Bolivia,  Peru,  the 
Argentine,  Uruguay  and  Paraguay.  Further  it  is  essential  for  the  execution  that 
there  should  exist  concurrently  the  following  conditions:  1.  That  the  final  judg- 
ment should  have  been  pronounced  in  pursuance  of  a  personal  action ;  —  2.  That  the 
obligation  sued  on  should  also  be  capable  of  being  sued  on  in  accordance  with  the 
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la  sentencia  se  halle  ajustada  en  su  forma  y  contenido  a  las  leyes  del  Estado 
de  donde  proceda,  y  provista  de  este  la  necesaria  legalizacion  y  demas  formali- 
dades  que  exige  la  ley  paraguaya;  —  4.°  Que  no  se  trate  de  una  sentencia  dic- 
tada  en  rebeldia. 

La  ejecucion  de  una  sentencia  extranjera  debe  solicitarse  siempre  del  juez  de 
primera  instancia  (por  consiguiente  en  asuntos  mercantiles  del  juez  de  comercio 
en  la  capital). 

La  ejecucion  no  puede  acordarse  sine  previa  audiencia  de  la  parte  contraria 
y  del  fiscal  6  procurador  general  de  la  Repiiblica. 

Contra  el  acuerdo  de  ejecucion  cabe  apelacion  ante  el  Tribunal  Supremo. 

Denegada  la  apelacion  6  no  habiendose  interpuesto,  se  ejecutara  la  sentencia 
conforme  a  lo  antes  dicho  (a)  para  las  demas. 

De  los  cuatro  interdictos  posesorios.  Aun  cuando  son  de  escasa  importancia 
para  el  comercio,  daremos  una  Mgera  idea  de  los  mismos. 

/.  Interdicto  para  adquirir  la  posesion.  Los  dos  requisitos  para  que  proceda  son : 
1.°  Que  se  presente  un  titulo  que  justifique  el  derecho  a  la  posesion  de  buena  fe  y 
que  por  tanto  el  solicitante  en  virtud  de  este  titulo  se  conceptue  con  mejor  der- 
echo y  por  lo  mismo  tambien  exista  la  presuncion  fundada  de  que  la  cosa  cuya 
posesion  reclama  realmente  le  corresponde;  —  2.°  Que  nadie  posea  la  cosa  cuya 
posesion  se  reclama  a  titulo  de  dueno  6  de  usufructuario. 

(El  que  poseyera  en  tales  conceptos  solo  podria  ser  desposeido  mediante  un 
juicio  ordinario  6  petitorio). 

Concurriendo  los  dos  requisitos  indicados  (la  resolucion  que  deniega  la  ad- 
mision  es  apelable  dentro  de  tres  dias),  se  publican  edictos  por  termino  de  30  dias, 
que  deben  contener  la  descripcion  de  los  inmuebles  cuya  posesion  se  pida. 

Si  no  se  presenta  nadie  a  contradecir  la  posesion  reclamada,  se  confiere  esta 
al  solicitante.  Si  se  presenta  alguien  formulando  oposicion,  se  celebra  un  juicio 
verbal  (previa  citacion  con  tres  dias  de  anticipacion),  en  el  cual  se  aportan  todas 
las  pruebas  oportunas  (los  testigos  nopueden  ser  mas  de  cinco),  y  concluso  el  juicio, 
debe  dictarse  sentencia  dentro  de  los  tres  dias  siguientes. 

La  sentencia  debe  contener  siempre  la  clausula :  «Sin  perjuicio  de  mejor  derecho*. 

Las  costas  son  en  todo  caso  de  cargo  de  la  parte  que  pierde.  La  sentencia  es 
apelable  ante  el  Tribunal  Superior.  El  juez  civil  de  primera  instancia  en  Asuncion 
es  siempre  el  competente. 

//.  Interdicto  de  retener  la  posesion.  Exige  tambien  dos  requisitos:  1.°  Que 
el  demandante  se  halle  en  posesion  de  la  cosa;  —  2.°  Que  haya  sido  inquietado 
6  perturbado  de  hecho  en  eUa. 

Presentada  la  demanda,  se  celebra  juicio  verbal  con  citacion  previa  tres  dias 
antes  del  demandante  y  del  demandado. 

A  los  tres  dias  se  dicta  sentencia.  Solo  se  permite  prueba  respecto  a  los  hechos 
de  la  posesion  y  de  su  perturbacion. 

Por  lo  mismo  la  sentencia  se  hmita  simplemente,  6  a  disponer  se  mantenga  en 
su  posesion  al  demandante,  6  a  declarar  improcedente  el  interdicto.  En  ningun 
caso  puede  la  sentencia  modificar  los  derechos  de  las  partes  sobre  la  cosa,  como 
el  derecho  de  propiedad,  etc.  y  en  este  sentido  continuan  estas  en  Ubertad  para 
reclamarlos.    La  sentencia  es  apelable  al  igual  que  en  el  anterior  interdicto. 

///.  Interdicto  para  recobrar  la  posesion.  Tambien  requiere  dos  requisitos, 
k  saber:  1.°  Que  el  demandante  estuviere  en  posesion  de  la  cosa;  —  2.°  Que  se 
le  haya  despojado  de  ella  por  la  violencia  6  secretamente. 

Su  tramitacion  es  la  misma  que  para  los  interdictos  anteriores. 

La  sentencia  acordara,  6  la  reposicion  del  demandante  en  la  posesion,  6  la  im- 
procedencia  del  interdicto.  El  autor  del  despojo  sera  condenado  al  pago  de  las 
costas  6  indemnizacion  de  perjuicios. 
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law  of  Paraguay;  —  3.  That  the  judgment  in  its  form  and  contents  should  be  found 
to  be  in  accordance  \nth  tlie  laws  of  tlie  State  from  which  it  emanates,  and  provided 
with  the  necessary  authentication  and  other  formalities  required  by  the  law  of 
Paraguay;  —  4.  That  it  is  not  a  question  concerning  a  judgment  pronounced  in 
default. 

The  execution  of  a  foreign  judgment  must  always  be  requested  from  the  Judge 
of  First  Instance  (consequently  in  commercial  matters  from  the  commercial  judge 
within  the  capital). 

The  execution  cannot  be  granted  without  previously  hearing  the  opposite  party 
and  the  fiscal  or  Attorney- General  of  the  Republic. 

Against  the  grant  of  execution  there  exists  a  right  of  appeal  to  the  Supreme 
Court. 

Where  the  appeal  is  refused,  or  has  not  been  brought,  the  judgment  will  be 
executed  in  accordance  with  what  has  been  stated  regarding  the  judgments  of  the 
Courts  of  Paraguay. 

Of  the  four  possessory  interdicts.  Since  these  are  of  minor  importance  for  trade, 
we  shall  give  merely  a  slight  sketch  thereof. 

/.  Interdict  for  the  acquiring  of  possession.  The  two  essentials  for  this  process 
are:  1.  That  there  should  be  produced  a  title  which  warrants  the  right  to  possession 
in  good  faith,  that  to  that  extent  the  appUcant  in  virtue  of  such  title  is  regarded 
as  having  the  greater  right,  and  that  by  reason  thereof  there  further  exists  the  well- 
founded  presumption  that  the  thing,  the  possession  of  which  he  claims,  actually 
belongs  to  him;  —  2.  That  no  one  is  in  possession  of  the  thing,  the  possession  of 
which  is  claimed,  by  title  of  owner  or  usufructuary. 

A  person  who  is  in  possession  under  such  conditions  can  only  be  dejorived  of 
possession  by  means  of  an  ordinary  action  or  petition. 

Where  the  two  essentials  set  forth  coincide  (the  decision  which  refuses  to  enter- 
tain the  application  is  the  subject  of  an  appeal  within  three  days),  notices  are  publish- 
ed which  must  contain  the  description  of  the  immoveable  property  the  possession 
of  which  is  sought  for  the  space  of  30  days. 

If  no  one  presents  himself  to  challenge  the  possession  claimed,  it  is  granted 
to  the  applicant. 

If  anyone  presents  himself  and  formulates  an  objection,  an  action  is  set  on  foot 
without  pleadmgs  (after  citation  with  three  days'  notice),  in  which  are  adduced  all 
appropriate  proofs  (the  witnesses  cannot  exceed  five),  and  at  the  conclusion  of  the 
suit,  judgment  must  be  pronounced  within  the  three  days  following. 

The  judgment  must  in  any  event  contain  the  clause:  "without  prejudice  to 
higher  right". 

The  costs  are  in  any  event  at  the  charge  of  the  losing  party.  The  judgment 
is  subject  to  an  appeal  to  the  High  Court.  The  civil  judge  of  first  instance  in  Asun- 
cion is  always  the  judge  having  jurisdiction. 

//.  Interdict  for  the  retention  of  possession.  This  also  requires  two  essentials: 
1.  That  the  appUcant  should  be  found  in  possession  of  the  thing;  —  2.  That  he  should 
in  fact  have  been  harrassed  or  disturbed  therein. 

When  the  claim  is  presented,  a  suit  without  pleadings  is  instituted  after  pre- 
vious citation  three  days  beforehand  of  the  plaintiff  and  of  the  defendant. 

In  three  days  the  judgment  is  pronounced.  The  only  evidence  permitted  must 
have  reference  to  the  facts  of  the  possession  and  of  the  disturbance  thereof. 

On  that  account  the  judgment  is  limited  merely  either  to  the  direction  for 
the  maintenance  of  the  plaintiff  in  his  possession,  or  to  the  declaration  that  the  inter- 
dict is  not  warranted.  In  no  case  can  the  judgment  affect  the  rights  of  persons 
regarding  the  thing,  such  as  the  right  of  owTiership  and  so  forth,  and  on  this  account 
they  continue  at  liberty  to  make  claim  thereto.  The  judgment  is  appealable  in  like 
manner  as  in  the  former  interdict. 

///.  Interdict  to  recover  possession.  This  also  requires  two  essentials,  that  is  to 
say:  1.  That  the  plaintiff  should  be  in  legal  possession  of  the  thing;  —  2.  That  he 
should  have  been  deprived  of  it  by  violence  or  fraud. 

Its  procedure  is  the  same  as  for  the  fornier  interdicts. 

The  judgment  grants  either  the  replacement  of  the  plaintiff  in  possession,  or  the 
refusal  of  the  interdict.  The  v^-rougdoer  is  condemned  to  the  payment  of  costs  and 
compensation  for  damages. 


31  Paraguay:  Procedimionto  judicial. 

IV.  Interdicto  para  la  prokibicion  de  obra  nueva.  Tiene  por  objeto  impedir 
6  suspender  transitoriamente  una  obra  nueva.  Se  tramita  como  los  anteriores. 
Respecto  a  competencia,  como  en  los  demas,  Vease  No.  1. 

Juicio  de  desahucio.  Tiene  mayor  interns  porque  en  la  practica  se  presentan 
a  menudo  cuestiones  entre  arrendadores  y  arrendatarios. 

(Merece  advertirse  que,  segun  el  derecho  civil  del  Paraguay,  la  compra  de  una 
finca  no  rompe  el  contrato  de  arriendo  existente  y  que  el  comprador,  lo  mismo 
que  el  heredero  del  arrendador,  deben  respetarlo  si  no  ha  transcurrido  todavia 
el  plazo  del  mismo). 

La  cuestion  capital  en  este  juicio  es  la  de  si  existe  6  no  contrato  de  arriendo. 

Si  existe,  debe  atenderse  a  los  plazos  que  en  el  mismo  se  hayan  estipulado  para 
poder  soUcitar  el  desahucio.  Si  no  existe,  el  plazo  de  arriendo  se  determina  por 
las  disposiciones  del  Codigo  civil,  que  es  el  argentino,  cuyo  art.  1644  (1610)  dice  asi: 

Si  la  locacion  no  fuese  a  termino  fijo,  el  locador  no  podra  demandar  al  locatario 
por  la  restitucion  de  la  cosa  arrendada,  sino  despues  de  los  plazos  siguientes: 
1.°  Si  la  cosa  fuese  mueble,  despues  de  tres  dias  de  haberle  intimado  la  cesacion 
de  la  locacion ;  —  2.  °  Si  fuese  casa  6  predio,  despues  de  cuarenta  dias  contados  del 
mismo  modo;  —  3.°  Si  fuese  un  predio  rustico  6  un  establecimiento  comercial 
6  industrial,  despues  de  tres  meses  contados  del  mismo  modo;  —  4.°  Si  fuese 
predio  rustico  en  que  existiese  un  establecimiento  agricola,  despues  de  un  ano 
contado  del  mismo  modo ;  —  5.  °  Si  fuese  terreno  en  que  no  exista  establecimiento 
comercial  6  agricola,  despues  de  seis  meses  contados  del  mismo  modo. 

En  el  juicio  verbal  de  desahucio  se  discute  sobre  todo  la  existencia  6  inexis- 
tencia  del  contrato  del  alquiler  6  arriendo.  Si  el  desahucio  se  pide  por  haber  trans- 
currido los  plazos  fijados  en  la  ley,  se  extiende  enseguida  la  orden  de  lanzamiento. 

Si  por  haber  transcurrido  el  plazo  del  contrato,  puede  el  Juez  conceder  un 
termino  que  no  exceda  de  diez  dias  para  el  desocupo  de  la  finca. 

Si  en  el  curso  del  juicio  se  acreditara  que  el  contrato  presentado  es  falso,  6 
que  se  han  cometido  falsificaciones  en  el  mismo,  se  procedera  criminalmente  contra 
el  presunto  culpable. 

Otro  caso  de  desahucio  es  por  la  falta  de  pago  del  precio  del  arriendo. 

Por  falta  de  pago  de  dos  plazos  por  lo  menos  puede  instarse  el  desahucio,  aun 
cuando  exista  contrato  de  arriendo,  y  se  sigue  igual  procedimiento  que  en  el  caso 
anterior. 

Los  titulos  XVIII,  que  trata  de  la  declaracion  de  la  pobreza  legal,  XIX, 
sobre  reclamacion  de  aUmentos  entre  parientes,  y  XX,  respecto  a  las  mediciones, 
no  tienen  importancia  desde  el  punto  de  vista  del  derecho  mercantil,  y  puede  por 
consiguiente  prescindirse  de  eUos  en  este  estudio. 

Ofrecen  mayor  interes  los  diversos  procedimientos  en  materia  de  herencieis, 
porque  afectan  a  la  generalidad  de  las  personas. 

XIX.  Legalizaciones. 

Hay  que  advertir  de  paso  en  este  punto  que  todo  aquel  que  emigre  al  Para- 
guay 6  deba  representar  aUi  intereses  de  otras  personas,  conviene  que  haga  lega- 
lizar  todos  sus  documentos,  esto  es,  que  haga  certificar  oficialmente  la  legitimidad 
de  las  firmas  de  los  mismos,  y  que  se  haUan  extendidos  con  arreglo  a  ley. 

Las  fkmas  puestas  al  pie  de  los  documentos  deben  legaUzarse  por  el  jefe  6 
Ministro  del  ramo  correspondiente,  y  la  firma  de  este  se  legaUza  de  nuevo  por 
el  Ministerio  del  Exterior  6  de  Negocios  extranjeros. 

La  firma  del  Ministro  del  Exterior  se  legaUza  por  el  Consul  paraguayo  que 
resida  en  el  pais. 

CumpUdas  estas  formaUdades,  deben  los  documentos  presentarse  al  Ministerio 
del  Exterior  en  Asuncion  para  la  legahzacion  de  la  firma  del  representante  con- 
sular y  de  aUi  pasan  al  Ministerio  del  ramo  a  que  el  documente  haga  referenda,  y 
por  tanto  los  documentos  para  uso  judicial  pasan  al  Ministerio  de  Justicia. 
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IV.  Interdict  for  the  prohibition  of  new  buildings.  This  is  directed  to  the  pre- 
vention, or  suspension  for  a  period,  of  a  new  construction.  It  is  conducted  like  the 
foregoing.  Regarding  jurisdiction  tlie  rules  arc  those  which  relate  to  the  others. 
See  No.  1.        _ 

Suit  for  ejectment.  This  is  of  more  consequence  because  in  practice  questions 
often  arise  between  landlords  and  tenants. 

(It  is  A\orth  noting  that,  according  to  the  civil  law  of  Paraguay  the  purchase 
of  an  estate  does  not  destroy  the  contract  of  tenancy  existing,  which  the  buyer, 
equally  with  the  heir  of  the  lessor,  must  respect  if  tlie  period  thereof  should  not 
have  wholly  elapsed.) 

The  main  question  in  this  suit  is  whether  or  not  there  exists  a  specific  contract 
of  letting. 

If  it  exists,  regard  must  be  had  to  the  term  for  which  stipulation  has  been 
made  therein  in  order  to  found  the  application  for  the  order  of  ejectment.  If  it  does 
not  exist,  the  period  of  letting  is  determined  by  the  provisions  of  the  Civil  Code, 
that  is  to  say,  that  of  the  Argentine,  Art.  1644  (1610),  which  runs  thus: 

If  the  letting  should  not  be  for  a  defined  term,  the  letter  shall  not  be  entitled 
to  demand  from  the  hirer  the  return  of  the  premises  let  except  after  the  following 
periods:  1.  If  the  thing  should  be  moveable,  after  three  days  from  having  given 
notice  to  the  hirer  of  the  ceasing  of  the  letting ;  —  2.  If  it  should  be  a  house  or  urban 
land,  after  forty  days  calculated  in  like  manner;  —  3.  If  it  should  be  a  rural  holding 
or  a  commercial  or  trading  establishment,  after  three  months  calculated  in  like 
manner ;  —  4.  If  it  should  be  a  rural  holding  on  which  there  should  exist  an  agricultural 
establishment,  after  a  year  calculated  in  like  manner;  —  5.  If  it  should  be  land  on 
which  there  exists  neither  commercial  nor  agricultural  establishment,  after  six 
months  calculated  in  like  manner. 

In  the  process  of  ejectment  without  pleadings  the  existence  or  the  non-existence 
of  the  contract  of  leasing  or  letting  is  in  particular  discussed.  If  the  recovery  of 
possession  is  sought  in  consequence  of  the  periods  fixed  by  law  having  elapsed,  the 
order  for  ejectment  must  be  vmderstood  as  follo^^■ing  thereon. 

If  through  the  term  fixed  by  the  specific  contract  having  elapsed,  the  Judge  can 
grant  an  extension  of  the  term  not  exceeding  ten  days  for  the  surrender  of  the  premises. 

If  in  the  course  of  the  suit  it  is  proved  that  the  contract  produced  is  forged, 
or  that  falsification  has  taken  place  therein,  criminal  proceedings  must  be  taken 
against  the  person  presumed  to  be  guilty. 

Another  cause  of  ejectment  is  for  default  in  payment  of  the  price  of  the  letting. 

For  default  in  payment  for  two  terms  at  the  least  the  process  of  ejectment 
can  be  instituted,  even  when  a  contract  of  letting  exists,  and  the  like  procedure 
as  in  the  foregoing  case  is  followed. 

Titles  XVIII,  «-hich  treats  of  the  declaration  of  poverty  in  the  view  of  the  law, 
XIX,  upon  claims  for  maintenance  as  between  relations,  and  XX,  regarding  mea- 
surement surveys,  have  no  importance  from  the  point  of  view  of  commercial  law, 
and  may  consequently  be  dispensed  with  for  the  purposes  of  this  sketch. 

The  various  proceedings  regarding  inheritances  appear  of  greater  importance 
because  they  affect  the  general  body  of  persons. 

XIX.  The  authentication  of  documents. 

One  must  in  passing  here  take  note  that  whoever  emigrates  to  Paraguay,  or 
is  under  an  obhgation  to  represent  there  the  interests  of  other  persons,  must  take 
care  that  he  causes  all  his  documents  to  be  duly  authenticated,  that  is  to  say,  that 
he  procures  the  official  certificate  of  the  authenticity  of  the  signatures  thereto, 
and  that  they  are  found  to  be  set  forth  in  due  accordance  with  the  la\^'. 

Signatures  placed  at  the  foot  of  documents  must  be  authenticated  by  the  chief 
or  Minister  of  the  appropriate  Department,  and  his  signature  be  authenticated  in  its 
turn  by  the  Ministry  of  the  Exterior,  or  of  Foreign  Affairs. 

The  signature  of  the  Minister  of  the  Exterior  is  authenticated  by  the  Consul 
of  Paraguay  residing  in  the  country. 

When  these  formalities  are  fulfilled  the  documents  must  be  presented  to  the 
Ministry  of  the  Exterior  in  Asuncion  for  the  authentication  of  the  signature  of  the 
consular  representative,  and  thence  are  passed  over  to  the  Ministry  of  the  Depart- 
ment to  which  the  document  has  reference,  and  in  such  way  the  documents  for  of- 
ficial use  pass  to  the  Ministry  of  Justice. 
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Solamente  entonces  puede  procederse  a  timbrarlos,  sin  cuyo  requisite  no 
puede  ningun  documento  ser  presentado  ante  los  Tribunales. 

Es  sobre  todo  importante  para  los  comerciantes  el  observar  estas  prescrip- 
ciones  en  el  otorgamiento  de  poderes,  contratos  de  seguro  6  de  sociedad,  pues  tales 
documentos  son  inutiles  sin  la  legalizacion  y  podrian  ser  negados  en  caso  de  necesidad. 

Rige  lo  mismo  respect  o  a  las  certificaciones  de  bautismo  6  nacimiento,  matri- 
monio  y  def uncion  y  a  los  certif icados  de  estudios ;  y  se  ban  dado  casos  en  que  here- 
deros  que  no  ban  podido  probar  su  parentesco  legitimo  por  falta  de  legalizaci6n 
de  BUS  documentos,  ban  sido  considerados  como  parientes  ilegitimos,  y  a  veces 
se  ban  visto  excluidos  completamente  de  la  sucesion. 


Notas  finales. 

Como  se  indico  al  comienza  de  este  estudio  la  unica  compania  ferroviaria 
que  existe  en  el  Paraguay  «iTbe  Paraguay  Central  Railway»  ha  sabido  procu- 
rarse  importantes  concesiones  por  parte  del  Gobiemo.  Dos  extremos  particular- 
mente  merecen  mencionarse  que  dan  a  los  estatutos  de  dicha  sociedad  un  sello 
especial  y  que  seguramente  no  existen  en  otra  empresa  de  transportes  semejante, 
a  saber: 

1.°  El  codigo  de  comercio  prescribe  en  el  articulo  162  que  el  porteador  es 
responsable  de  todas  las  culpas  u  omisiones  de  sus  empleados  durante  el  trans- 
porte  y   que  la  estipulacion  en  contrario  de  las  partes  no  tendria  fuerza  legal. 

La  actual  compania  ferroviaria  en  sus  estatutos  rechaza  esta  responsabilidad 
en  absoluto  y  ello  ha  venido  sancionado  con  la  aprovacion  gubernativa  de  los 
mismos. 

Solamente  respecto  a  mercancias  sometidas  a  una  tarifa  especial  acepta  el 
deber  de  indemnizar. 

2.  °  El  articulo  204  establece  claramente  que  toda  compaiiia  ferroviaria  viene 
obligada  incondicionalmente  a  la  admision  y  conduccion  de  personas  y  mercancias 
para  todas  las  estaciones  de  sus  lineas  y  ramales. 

El  articulo  187  dispone  que  los  ferrocarriles  deben  transportar  las  mercancias 
a  la  velocidad  minima  de  10  km.  por  bora  y  que  en  caso  de  contravencion  son 
responsables  de  la  demora  6  retardo. 

Ambas  disposiciones  legales  ban  quedado  sin  efecto  para  «The  Paraguay 
Central  Railway*. 

Tiembre  en  las  letras  de  cambio  y  otros  documentos  mercantiles. 

(Ley  de  8  de  Diciembre  de  1906.) 

Cada  cheque  satisface  un  timbre  de  20  c6ntimos. 

Las  letras  de  cambio  y  demas  documentos  comerciales  extendidos  a  la  orden 
uno  por  mil  de  su  valor,  6  el  2  por  mil  cuando  el  plazo  de  vencimiento  excede 
de  90  dias. 
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Only  then  can  they  proceed  to  be  stamped,  without  whicli  essential  no  docu- 
ment can  be  produced  before  the  Courts. 

It  is  of  tlie  first  importance  for  traders  to  observe  these  provisions  in  the  exe- 
cution of  their  powers  of  attorney,  insurance  policies  and  partnership  instruments, 
since  such  documents  are  of  no  avail  without  authentication,  and  can  be  rejected 
in  case  of  necessity  arising  for  their  production. 

The  same  rule  applies  regarding  certificates  of  birth  or  baptism,  of  marriage 
or  of  death,  and  certificates  of  academic  degrees;  and  there  have  been  instances 
where  heirs  who  have  not  been  able  to  prove  their  legitimate  parentage  tlirough 
default  of  authentication  of  their  documents,  have  been  regarded  as  illegitimate 
relations,  and  on  occasions  have  found  themselves  absolutely  excluded  from  the 
succession. 

Final  observations. 

As  was  pointed  out  at  the  beginning  of  this  survey  the  only  railway  company 
which  exists  in  Paraguay,  "The  Paraguay  Central  Railway",  has  been  able  to  obtain 
important  concessions  from  the  Government.  Two  points  especially  deserve  to  be 
mentioned  in  regard  to  which  the  regulations  of  the  said  company  give  a  special 
privilege,  which  assuredly  does  not  exist  in  any  other  carrying  undertaking  of  a 
like  nature,  that  is  to  say : 

1.  The  Commercial  Code  prescribes  in  Art.  162  that  the  carrier  is  liable  for  all 
the  faults  or  omissions  of  his  servants  during  the  carriage,  and  that  no  stipulation 
to  the  contrary  between  the  parties  shall  have  any  legal  force. 

The  railway  company  in  question  in  its  regulations  absolutely  rejects  this 
liability,  and  this  has  received  the  sanction  of  the  approval  of  the  Government  thereto. 

Only  regarding  goods  subject  to  a  special  rate  does  the  company  accept  the  obli- 
gation of  compensation. 

2.  Art.  204  clearly  lays  down  that  every  railway  company  is  obliged  uncondi- 
tionally to  accept  and  carry  persons  and  goods  for  all  the  stations  of  its  lines  and 
branches. 

Art.  187  provides  that  railroads  must  carry  goods  at  the  minimum  speed  of  10  km. 
an  hour  and  that  in  case  of  contravention  they  are  liable  for  demurrage  or  delay. 

Both  provisions  of  the  law  have  become  witliout  force  for  "The  Paraguay 
Central  Railway". 

Stamp  on  bills  of  exchange  and  other  commercial  documents. 

(Law  of  8  December  1906.) 

Every  cheque  must  bear  a  stamp  of  20  centimos. 

Bills  of  exchange  and  other  commercial  documents  drawn  to  order,  one  per 
thousand  of  their  value,  or  two  per  thousand  when  the  period  of  maturing  exceeds 
90  days. 
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PLEAS,   10. 

POSSESSORY  INTERDICTS,  20,  21,  30,  31. 
PRECAUTIONARY  SEIZURE,  26,  27. 
PROCEDURE,  5  et  seq. 

audience,  right  of,  7. 

appeals,    17 — 19. 

from  awards  of  arbitrators,  24,  25. 

admeasurement  and  delimitation,  22. 

arbitration,   23 — 25. 

bankruptcy  proceedings  on  the  civil  side,  23. 

contempt,  25,  26. 

challenge  of  judges  and  officials,   19. 

counterclaims,   1 1 . 

contestation  of  claim,   10. 
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PROCEDURE— conHnued. 

citation,   10. 

claim,  the,  9,   10. 

court  fees,  8,  9. 

costs,  8,  9,   17. 

computation  of  time,  7. 

courts,  5. 

defences,   10. 

documentary  evidence,   12 — 14. 

default  proceedings,  25,  26. 

evidence,  11 — 17. 

expert  evidence,   14. 

ejectment,  21,  22,  31. 

execution,  26 — 31. 

executive  actions,  27,  28. 

foreign  judgments,  execution  of,  20,  29,  30. 

interdicts,  20,  21,  30,  31. 

interlocutory  proceedings,   19. 

interrogatories,   12. 

jactitation,   19,  20. 

judgment,   17. 

joinder  of  causes  of  action,  10. 

jurisdiction  and  competence,  5 — 7. 

liquidation  of  damages,  29. 

methods  of  proof,   12 — 16. 

ocular  inspection,   16,   17. 

oral  evidence,   15,  16. 

objections  to  jurisdiction,   19,  20. 

period  for  evidence,   11,   12,  17. 

pleas,  dilatory  and  peremptory,  10. 

preliminary  steps,  9. 

possessory  interdicts,   20,   21,  30,  31. 

succession,  suit  of,  22,  23. 

witnesses,   15,   16. 
PROOF:  see  EVIDENCE. 
PUBLIC  INSTRUMENTS: 

as  evidence,   12,  13. 

authentication  of,  when  executed  abroad,   13,  31,  32. 

form  of,   7,   12,   13. 

B 

RAILWAYS,  32. 

REFERENCE  TO  ARBITRATION,  24. 


STAMP  DUTIES,  8,  9. 

bills,  cheques   &c.,  32. 
SUCCESSION  SUIT,  22,  23. 
SUMMARY  PROCESS,  5,  27. 
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claims  in  execution,  28. 
TIME: 

computation  of,  7. 
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THE 

COMMERCIAL  LAWS 

OF  THE  WORLD 

In  their  original  languages,  accompanied  by  an  English  translation. 

In  35  large  volumes,  handsomely  bound  in  leather. 
Price  for  the  set  £1.158,  neta  volume.  Separatevolumes  £2.28,  net  each. 


JHE  ceaseless  expansion  of  the  world's  trade  has  made  It  a  necessity 
for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they,  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  In  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  will  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal. 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


I 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 

The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 


SOUTH  AMERICA. 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 


NORTH  AND  CENTRAL  AMERICA. 

Volume 

7  and  8.  United  States  of  America 
9.  JHexico,   Guatemala,   Cuba 

10.  San  Salvador,  Dominican  Republic, 
Nicaragua 

11.  Costa  Rica,  Honduras,  Haiti, 
Panama. 


AFRICA  AND  ASIA. 

Volume 
12.  Egypt,  Morocco,  Liberia,  Persia,  China,  Japan,  Slam. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 

13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 

16.  „  „  „  „  in  Asia 

17.  „  „  „  „  in  America 

18.  „  „  „  „  in  Australasia 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 


See  below  for 

details  of  then 

volumes. 


CENTRAL  EUROPE. 

Volume 

21.  France,  Monaco 

22.  Belgium,  Luxemburg. 

23.  Netherlands  and  Dutch  East 
Indies 

24, 25  and  26.  German  Empire 

27  and  28.  Austria,  Hungary,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzeriand. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marino. 


WHAT  THE  WORK  CONTAINS. 


The  volumes  cover  the  whole  ground  of  Commercial  Law,  including,  inter  alia. 

Demurrage 
Average 
Lien 
Salvage 
Towage 
Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency 


Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments. 


Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 
Affreightment 
Bills  of  Lading 
Charter-parties 
Bottomry 


CLASSIFICATION  OF  THE  MATERIALS. 


a)  THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS   OF 
ALL  COUNTRIES. 

A  treatise  on  the  historic  development  and  scope  of  commercial  legislation,  together  with,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

b)  THE    EXISTING    LITERATURE    OF   THE    COMMERCIAL.    EXCHANGE, 
BANKRUPTCY  AND  MARITIME  LAWS  OF  ALL  COUNTRIES. 


c)  CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE. 

d)  LEGISLATION,    CASE    LAW    AND   TRADE    USAGES   AND    CUSTOMS, 
including  the  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  General :  Tradinc  Aa«ociationi  (Joint  Stock  Companlei  and  Partocnhlpt)— 
Brokers— Commission  Agencies. 
Sale  of  Goods— Exclianges. 

Bills  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, Maturity,  Payment,  Surety,  Protest,  (Scj.  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Right*  of  Married  Persons. 
Maritime  Law:   (Ocean   Trade,   Maritime   Enactments,   Marine   Insurance;   Navigation   and   Friendly 
Treaties  concluded  between  different  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part  I.  EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta. 
PartIL  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (incl.  Rodriguez),  Seychelles  (incl.  Amlrantes),  St.  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwei,  Johore,  North  Borneo,  Sarawak, 
Brunei,  Straits  Settlements  including  Penang  (Prince  of  Wales  Island),  Wellesley, 
Malacca,  Singapore,  Cocos  Islands,  Christmas  Island,  Labuan,  Laccadives.  Andaman 
Islands,  Nicobar  Islands,  Federated  Malay  States,  including  Perak,  Selangor,  Negri 
Sembilan  (including  Sungei  Ujong),  Pahang,  Kedah,  Kelantan,  Trengganu,  Cyprus. 

Volume  17.  AMERICA: 

Canada,  Newfoundland,  West  Indies,  British  Honduras,  British  Guiana,  Falkland  Islands. 
Volume  18.  AUSTRALIA  AND  PACIFIC  ISLANDS: 

Australia,  New  Zealand,  Fiji,  Western  Pacific  (including  Tonga,  Ellice,  Gilbert,  Ocean, 
Southern  Solomon,  Santa  Cruz,  New  Hebrides,  Unign  Islands,  Pitcairn  Island;  Miscel- 
laneous Islands:  Humphrey,  Bahrein,  Rierson,  Christmas  (No.  2),  Penrhyn,  Suwarrow, 
Phenix,  Jarvis,  Fanning,  &c.). 

NAMES  OF  CONTRIBUTORS  TO  VOLUMES  13  AND  14 
OREAT  BRITAIN  AND  IRELAND. 

sir  Frederick  Pollock,  Bart,  D.C.L.,  LL.  D.,  of  Lincoln's  Inn,  late  Corpus  Professor  of  Jurisprudence  In  the 

University  of  Oxford.   (Introduction.) 
Thomas  Baty,  D.C.L.,  LL.  D.,  of  the  Inner  Temple.   (Constitution  of  the  Courts  and  Procedure.) 
Evans  Austin,  LL.D.,  M.A.,  of  the  Middle  Temple;  also  of  the  Irish  Bar.   (Commercial  Laws  of  Ireland.) 
J.  W.  Brodle-Innes,  B.  A.,  LL.  M.,  of  Lincoln's  Inn;  also  of  the  Scots  Bar.  (Commercial  Laws  of  Scotlaad.J 
Aubrey  J.  Spencer,  M.A.,  of  Lincoln's  Inn.   (Partnership.) 

Wyndham  A.  Bewes,  LL.B.,  of  Lincoln's  Inn.    (Banking,  Stock  Exdiange  and  GuarantlesJ 
H.  W.  Disney,  B.A.,  of  Lincoln's  Inn.    (Carriage  by  Lund.) 
J.  Gerald  Pease,  B.A.,  of  the  Inner  Temple.   (Contracts.) 
F.  O.  Underhay,  of  the  Inner  Temple.   (Trade  Marks  and  Trade  Names.) 
Arthur  B.  Langrtdge,  B.A.,  of  the  Middle  Temple.    (Maritime  Law.) 
N.W.Sibley,  B. A.,  LL.M,  of  Lincoln's  Inn.    (Bankruptcy  and  Insolvency.) 
The  General  Editor.  (Agency.) 

Walter  J.  B.  Byles,  of  the  Inner  Temple.    (BUIs,  Notes,  Cheques,  and  other  Negotiable  Instramants.) 
F.  D.  Hacklnnon,  M.A.,  of  the  Inner  Temple.    (Marine  Insurance.) 
J.Bromley  Eames,  B.CL.,  of  the  Middle  Temple.    (Sale  of  Goods.) 
A.  F.  Topham,  LL.M.,  of  Lincoln's  Inn.   (Companies.) 

Barristers-at-Law. 
C.  E.  A.  Bedwell,  Ubrariaa  to  the  Honourable  Society  ot  the  Middle  Temple.   (Bibliography.) 

TRADE  MARKS. 

A  Companion  volume,  dealing  with  the  Laws  of  all  civilised  countries  relating  to 
Trade  Marks,  is  in  preparation,  and  will  appear  immediately  after  the  final  volume 
of  the  Commercial  Laws  of  the  Worid.  The  price  will  probably  be  less  than  £2  2i. 


THE  AUTHORS  AND  EDITORS. 


As  will  be  seen  from  the  following  list,  the  work  has  been  compiled  by  some  of  the  most  eminent  jurists  of  the  coun- 
tries concerned,  and  its  accuracy  may  be  relied  upon.  The  work  has  been  greatly  promoted  by  the  active  assistance 
given  by  many  foreign  governments  which  have  thus  recognized  the  important  service  it  renders  to  the  world's  trade. 


CONSULTING  EDITOR:   The  Hon.  Sir  THOMAS 
EDWARD  SCRUTTON,  Judge  of  the  King's  Bench 
Division  of  the  High  Court  of  Justice. 


GENERAL  EDITOR:  WaLIAM  BOWSTEAD 

Of  the  Middle  Temple,  Barrister-at-Law. 


AMERICA,  UNITED  STATES  OF.  Charles  Henry 
Huberich,  ).  U.  D.  (Heidelberg),  D.  C.  L.  (Yale), 
LL.  D.  (Melbourne),  Counsellor  at  Law,  Berlin 
and  Paris,  sometime  Professor  of  Law  in  the  Law 
School  of  the  Leland  Stanford  Junior  University, 
Frank  E.  Chipman,  Attorney  at  Law,  Boston; 
Joseph  Richardson  Baker,  A.  B.,  of  the  Solicitor's 
Office  of  the  Department  of  State,  Washington. 
H.  W.  Ballantine,  of  the  San  Francisco  Bar, 
Professor  of  Law  in  the  University  of  Montana; 
Robert  Thomas  Devlin,  United  States  Attorney, 
Northern  District  of  California-  Charles  Andrews 
Huston,  Professor  of  Law,  Stanford  University, 
California;  Donald  J.  Kiser,  Counsellor  at  Law, 
Chicago;  James  B. Liditenberger,  Fellow-in-Law, 
University  of  Pennsylvania;  Philadelphia;  J.  W. 
Manath,  Counsellor  at  Law,  New  York;  William 
Underhill  Moore,  A.  M.,  LL.  B.,  Professor  of  Law 
in  the  University  of  Wisconsin  (Madison);  Orrin 
Kip  McMurray,  Professor  of  Law,  University  of 
California,  Berkeley;  W.  R.  Vance,  Professor  of 
Law,  Yale  University,  New  Haven. 

ARGENTINE  REPUBLIC.  Professor  Dr.  Ernesto 
Quesada.    Buenos-Aires. 

AUSTRIA.  Dr.  Gertscfaer,  President  of  the  High 
Court,  Trieste. 

BELGIUM.  L6on  Henneblcq,  Avocat  a  la  Cour 
d'Appcl,  Brussels. 

BOLIVIA.  Artur  Fernandez  Pradel,Advocate  La  Paz. 

BOSNIA-HERZEGOVINA.  Dr.  Gertscher,  President 
of  the  High  Court,  Trieste. 

BRAZIL.  Dr.  Rodrigo  Octavio  Langgaard  de 
Menezes,  Advocate,  Rio  de  Janeiro. 

BULGARIA.  Dr.  M.  St.  Schisdimanow,  first  Secre- 
tary of  Legation  to  the  Agence  Diplomatique  de 
Bulgarie;  Dr.  Subow,  State  Counsellor,  High  Court 
of  Appeal,  Sofia. 

CHILE.  Fernandez  Pradel,  Dr.  Julio  Pbilippi, 
Advocates,  Santiago. 

CHINA.  Dr.  Chung-Hul-Wang,  Shanghai;  Prof. 
Dr.  Forke,  Berlin. 

COLOMBIA.  Antonio  Jos6  Uribe.  Advocat,  BogotS. 

COSTA  RICA.  Dr.  Ramon  Zelaya,  Advocate,  San 
]osi  de  Costa  Rica. 

CROATIA  AND  SLAVONIA.  Prof.  Dr.  Cupovlc, 
Prof.  Vrbanic,  Agram. 

CUBA.   Professor  Frank  L.  Joannini. 

DENMARK.  Dr.  Tybjerg,  Counsellor  and  Assessor 
of  the  Criminal  (.curt,  (Jopenhagen. 

DOMINICAN  REPUBLIC.  Dr.  R.  KQck,  Advocate, 
Secretary  of  Legation,  Hamburg. 

DUTCH  INDIES.  Dr.  F.  C.  Hekmeyer,  Judge-Pre- 
sident, s'Gravenhage. 

ECUADOR.  Francisco  Jos6  Urrutia,  Advocate,  Quito. 

EGYPT.  Dr.  Friedrick  v.  Dumreidier,  Advocate  of 
the  Mixed  Court  of  Appeal  and  Legal  Adviser  to 
the  Austro-Hungarian  Consulate,  Cairo. 

FINLAND.    Hermann  Klibanski,  Advocate,  Berlin. 

FRANCE.    Dr.  G.  Horn,  Avocat  4  la  Cour,  Paris. 

GERMAN  EMPIRE,  THE.  Karl  Lehmann,  Professor 
of  Jurisprudence,  Ooettingen;  Dr.  Heinr.  Slevers, 
Counsellor  of  the  Imperial  Court,  Leipsic ;  Dr.  Carl 
Ritter,  Counsellor  of  the  Imperial  Court,  Leipsig; 
E.  Brodmann,  Counsellor  of  the  Imperial  Court, 
Leipsic;  Dr.  (jeorg  Cohn,  Professor  of  Law  in 
Ordinary,  Zurich;  Dr.  Ernst  Jaeger,  Professor  of 
Law  in  Ordinary,  Leipsic;  Dr.  Hans  Cruger,  Pro- 
fessor, Counsellor  of  Justice,  Berlin-Westend;  Dr. 
James  Breit,  Advocate,  Dresden;  H.  Konige, 
Counsellor  of  the  Imperial  Court,  Leipsig;  B.  v. 
K5nig,  Privy  Councillor  and  Councillor  of  Legation 
(retired),  Berlin. 

GREAT  BRITAIN  AND  IRELAND.   See  List  above. 

BRITISH  DOMINIONS  AND  PROTECTORATES. 
JosephBaptista, Barrister-at-Law,  lateProfessor  of 
Jurisprudence  in  the  Local  Government  LawSchool, 
Bombay ;  Charles  Henry  Huberidi,  J.  U.  D.  (Heidel- 
berg),  D.C.L.  (Yale),  LL.D.  (Melbourne),  Coun- 


sellor at  Law,  Berlin  and  Paris,  sometime  Professor 
of  Law  in  the  Law  School  of  the  Leland  Stanford 
Junior  University  (California);  R.  W.  Lee,  Pro- 
fessor of  Roman-Dutch  Law,  London ;  M.  A.  Refalo, 
LL.D.,  Assistant  Crown  Advocate,  Professor  of 
Commercial  Law,  University  of  Malta,  Valletta; 
W.  P.  B,  Shepheard,  Barrister-at-Law,  London; 
W.  H.  Stuart,  Barrister-at-Law,  Cape  Colony. 

GREECE.  Dr.  von  Streit,  Advocate,  Athens;  Dr.  O. 
DIobounlotIs,  Advocate,  Athens. 

GUATEMALA.  Jos§  Aspuru,  Advocate  and  Notary, 
Guatemala. 

HAITL  Alexandre  Poujoi,  Judge  of  the  Civil  Tri- 
bunal, Haiti. 

HONDURAS.  Pedro  F.Bustlllo,  Advoc.,Tegucigalpa. 

HUNGARY.  Prof.  Dr.  Bela-Levy,  Advoc,  Budapest. 

ITALY.  Dr.  Alavo  Angelo  Sraflfa,  Professor  Parma 
University;  Count  SommatideMombello,  Dr.  jur., 
Berlin. 

JAPAN.  Dr.  Lonholm,  Prof,  at  the  University  of  Tokio. 

LIBERIA.   Prof.  F.  Mc.  Cants  Stewart,  Monrovia. 

LUXEMBURG.  EmileReuter,  Advocate,  Luxemburg. 

MEXICO.    Sanchez  P.  Suarez,    Advocate,    Mexico. 

MONACO.  Baron  de  Holland,  President  of  the 
Supreme  Court. 

MONTENEGRO.  MitarDjurowitscfa,  Advoe.,Cettinje. 

MOROCCO.    Dr.  SteinfOhrer,   Dragoman,  Tangiers. 

NETHERLANDS,  THE.  M.  van  Regteren  Altena, 
Advocate,  Member  of  the  Association  for  Trade 
and  Commerce,  Amsterdam. 

NICARAGUA.  Dr.  jur.  Ram6n  Zelaya,  Advocate 
and  Consul-General  of  Costa  Rica,  Genoa. 

NORWAY.  E.  Hambro,  Member  of  the  Supreme 
Court,  Christiania. 

PANAMA.   Heinridi  Huss,  Bogota. 

PARAGUAY.    A.  Schuler,  Advocate,  Ascuncion. 

PERSIA.  James  Greenfield,  Dr.  rer.  pol.,  Tabriz. 

PERU.  Miguel  de  la  Lama,  Judge  of  the  Supreme 
Military  Court,  Lima  (Peru). 

POLAND.   Heinridi  Klibanski,  Advocate,  Berlin. 

PORTUGAL.    Ed.  Aives  deSA,   Advocate,  Lisbon. 

RUMANIA.  Dr.  Flaislen,  Judge  of  the  Court  of 
Appeal,  Bucharest. 

RUSSIA.  Dr.  Zavadskij,  Lecturer  at  Kasan ;  Dr.  Per- 
gameut,  Advocate,  President  of  the  Chamber  of  Ad- 
vocates, Odessa;  H.  Klibanski,  Advocate,  Berlin. 

SAN  MARINO.    Professor  Gianninl,  Rome. 

SAN  SALVADOR.  Professor  Dr.  Reyes  Arrieta 
Rossi,  Advocate,  San  Salvador. 

SERVIA.  Andreas  Georgewitscb,  K.  C,  formerly 
Professor  of  Jurisprudence,  Belgrade;  Dr.  Stanoje 
Michajlowitsdi,  Attach^  to  the  Servian  Embassy, 
Berlin. 

SLAM.  L'Evesque,  Secretary  of  the  Codification 
Committee  of  the  Ministry  of  Justice,  Bangkok. 

SPAIN.    Dr.  Lorenzo  Benito,  Barcelona. 

SWEDEN.    Adolph  Astrom,  Dr.  jur.,  Lund. 

SWITZERLAND.  Dr.  Ludwig  Rudolf  von  Sails, 
Hon.  Prof,  at  Zurich  University;  Dr.  Mamelock, 
Advocate,  Zurich. 

TURKEY.  W.  Padfll,  late  Consul  of  the  German 
Empire  and  Director  of  the  Mortgage-Bank  in  Cairo. 

URUGUAY,  Dr.  Daniel  Garcia  Acevedo,Montevideo. 

VENEZUELA.  Dr.  Angel  Cesar  Rlvas,  Advocate, 
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